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Co. Litt. . . 

Co. Rep. . . 

Coll. 

Coll. Jurid. 

Colies 

Colt. 

Com. 

Com. Cas. 

Com, Dig. 

Comb. 

Con. & Law. 

Cooke & Al. 

Cooke, Pr. Cas. 
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Couper 

Cowp. . . 

Cox, C. C. 

Cox A Atk. 

Cox, Eq. Cas, 
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Comyns’ Digest 

Chancery (Ireland), 

^°n06Cnr7‘‘"® Common Pleas, 1 vol., 

*^7voh, n 02 - 174 ^>‘'“'®''®'' Common Pleas, 

P Coopei s Reports, Chancery, 1 vol 179‘> 1815 

Chancery Practice, 1 vol., 
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Deac. 
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Dears, it B. 

Dears. C. C. 
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De a. & J. 


De 0. J. it Sm.. . 
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De G. it Sm. 


Deb 
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Den. 

Dick. 

Dirl. 
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Common Pleas, 1 vol., 1625 — 1041 
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Common ideas. 1 vol., 160.8 — 1625 
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Curteis’ Ecclesiastical Reports, 8 vols., 18.81 1844 
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18.76 — 1858 ’ 
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Jlea^s^mnl Anders(>irs Decisions (Scotland), 5 vols., 

De Gex’s lieports, Bankruptcy, 1 vol,, 1844 — 1818 

i Cex, Eislier. and Jones’s Reports, Chancery, 

4 vols., 1859 — 1862 ^ 

Do Gex and Jones’s Reports, Chanceiy, 4 vols. 1857 
— 1859 ’ 

De (jex, Jones, and Smith’s Reports, C’liancerv 
4 vols., 18(;2— 1865 ’ 

l)e Gex, .Maeiiii-hten, anil Gordon’s Reports Chan- 
cery, S vols., l.S.jl—]8o7 

Re (lex and Snialo'.s Reiwrts, Chancery, d vols., 1846 

- 1 W f i ^ 

Dolane s Decisions, Revision Courts, 1 vob, 1882 




• • 


• • 


• « 


• • 


jlonEon’s Crown Ca.ses Reserved, 2 vols., 1844 — 1852 
Dickens Reports, Chancery, 2 vols., 1559—1798 
Justinian s Digest or Pandects 

Dirleton's Decisions, Court of Session (Scotland) 
fob, 1 vob, 1665—1677 ^ 

Dodson’s Reports, Admiralty, 2 vols., 1811—1822 
Donnelly s Reports, Chancery, 1 vol., 1886— 1887 
-I>oug as Election Cases, 4 vols., 1774—1776 
ouglas’ Reports, King’s Bench, 4 vols., 1778— 1785 
\)o\v s Reports House of Lord.s, 6 vols., 1812—1818 

House of I.ovds, 2 vols., 
i8‘i9 1'r‘ictice Reports, 7 vols.. 
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Abbueviatioxs. 


Dow. & Ey. (k. b.) 
Dow. & By. (m. c.) 
Dow. & By. (n. p.) 
Dowl. 

• ♦ * • 

Dowl. (n. s.) 

Dr. &Wal. 

Dr. & War. 

Drew. 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap! 

Drury Ump. Sug. 

Dugd. Orig. 

Duul. (Ct. of Sess.) 

DuBuiij<>. . 

* • 

Duvie 

I^yer 

E. & E. 

• • 

E. B. & E. 

Eag. & Y. 

East 

East, P. C. 

Ecc. Ad. 

Eden 

Edgar . . 

• • 

Edw. 

Elchies 

Eug. Br. Cas. 

Eq. Cas. ALr. 

% 4 

Eq. Pep. 

Esp. 

Exch. 

• » 

• 4 

Ex.D. .. 

• • 

F. & p. . 

E. (Ct. of Sess.) 

Eac. Coll, (withidate) 


Dowling and Byland's Beports, King’s Bench, 9 vols 
1822— ISliT 

Dowling and Byland’s Magistrates’ Cases, 4 vols., 
1 822 — 1827 

Eylaiid's Reports, Nisi Prius, 1 part, 

1822 — 1823 

Dowling’s Practice Reports, 9 vols., 1830—1841 

Reports, New Series, 2 vols., 

1841 — 1843 

Drury and Walsh’s Reports, Chancery (Ireland), 

Drury and Warren’s Reports, Chancery (Ireland), 
4 vols., 1841—1843 ” 

Drewry’s Reports, Cliancery, 4 vols., 1852— 1859 
IJrewry and Smale’s Reports, Chancery, 2 vols., 1859 

Dnnkwatei’s Reports, Coniinon Pleas, 1 voh, 1839 
MoL, S-1859"^'' (Ireland), 

^TvS", Sl-I84r'‘ Elifucery (Ireland), 

Dugdale s Origines Juridieiales 
24 voi^"S«”’" (Scotland), 2 nd series, 
Dunning’s Reports, King’s Bench, 1 voh, 1753- 

®1 fol., 

Dyer’s Reports, King’s Bench, 3 vols., 1513-1581 

^8 vols^Vs^Sl’^r'" 

Qoeen’s Bench, 3 vols., 
""I'vol!!^:!;; Reports, Queen’s Bench, 

East’s Renw7"'ir“ 1223—1825 

East’s ias oV the’frowr ’ 

Admiralty Reports, 2 vols., 
Eden’s Reports, Chancery. 2 vols 1757 i-nc 

M., 

Elcl.hs^’^’ Deirsi,m^'^‘’c^ 1«08— 1«12 

2 vols., Session (Scotland), 

Abri(Kment^oft’ase^^ 1745—1858 

1744 m Equity, M., 2 vols., 1067- 

Equity Reports, 3 vols. ]SVi_i«.-- 

E'Sium" ReJ’,o,.l“’ US'd-lSlO 

, don)! 11 volS and Gor- 

^^‘"^eqoer Division, 5 vols., 1875— 

^ 78^6-786?’“'“®°'''® ^'-'horts. Nisi Prius, 4 vols., 

Cases (Scotland), oth series, 

pf‘’8WsLt''(Scot7amn‘''mf^ f Decisions, Court 
vols. 1752 1«*25 series, 


Abbreviations. 
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Fac. Coll. (n. s.) (with 
date) 

Falc 

Falc. & Fitz. 

Ferg 

Fitz-G 

Fitz. Nat. Brev. 

FI. &K. .. ;; 

Fonbl 

For. 

Forb. 

Fort, ])o Laud. 

Fortes. Rep. 

Fost 

Fouut. 


Fox & S. Ir. 

Fox (S: S. Reg. 

Freom. (cir.) 
Freem. (k. b.) 


Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), New Series, 16 vols., 182"; — 
1841 

Falconer’s Decisions, Court of Session (Scotland), 
^ 2 vols., fob, 1744—1751 

Falconer and Fitzherbert’s Election Cases, 1 voL, ISdo 
^—1868 

Ferguson’s Consistorial Decisions (Scotland), 1 vob, 
^1811 — 1817 

Fitz-Gibbons’ Reports, King’s Bench, fob, 1 vob, 
^ 1728—1761 

Fitzherbeit's Natura Brevium 

Flanagan and Kelly’s Reports, Rolls Court (Ireland), 
1 1810 — 1812 

FonblaiKjue’s Reports, Bankruptcy, 2 part^ 1810— 
1852 

Forn'st’s Reports, Exchequer, 1 vob, 1800 — ISOl 

Forbos’ Decisions, Court of Session (Scotland), fob, 

1 vob, 1705 — 171.') 

Foi'tescue, lie Laudil)us Leguin Anglite 

Fortescuo's Reports, fob, 1 vob, 16i»2— 1766 

Foster's Ci-own t'a-es, 1 vob, 174:1 — ]7(i0 

Fouiitainhall’s Decisions. Court of Session (Scotland) 
fol., 2 vols., 1078 — 1712 

M. C. Fox and T. B. C. Smith’s Reports, lump’s 
Bench (Ii<*land), 2 vols., 1822 — 1825 ” 

J. S. box anil C. L. Smith’s Registraiioii Cases, 

^ 1 vob, 1880— bsoo 

Freeman's Jb'ports, Chanc(;rv, 1 vob, 1000 — 1706 

Freeman’s Reports, King’.s Bench and Common 
Fleas, 1 vob, 1070—1704 


Gab & Dav. 
Gale 

Gib. Cod. ‘ 
Gilf. 

Glib. .. 
Gilb. C. P. 
Gilb. (cir.) 
Gilm. & F. 


Gb & J 

Olunv. 

Gluuv. Eb Cas. 

Glascock 

Godb, 

• • 

Gouldsb. . 

* • • 

Gow 

Gwilb ' * 


Gale and Davison’s Reports, Queen’s Bench, 3 vols. 
1811 — 184:1 ’ 


. ■> . 


Gale’s Repfu-ts, Fx(dieqner, 2 vols,, 18,65— 1,' 

Gii>son s Codfx Juris J-icclesiastici Aiiglicani 
Gillardjs Rejmrts, ('hancerv, 5 vols., 1857— 1805 
Gilbert’s Cases in Law and E([uity, 1 vob, 1716— 

Gilberts llist{u‘y and Practice of tho Court of 
Common Pleas 

Gilbert’s Roiiorts, Chancery and Exchequer, fob, 
1 vob. 1700 — 1720 

Gilmour anil Falconer’s Decisions, Court of Session 
(Scotland), 2 jiarts, Parti. (Gilmour) 1661 — 1666, 
1 art II. (Falconer) 1681 — 1686 

Glyn and Jameson’s Reports, Bankruptcy, 2 vola 
1819 — 1828 * 

Glauville, Do Legibus et Consuotudinibus Re^ni 

Angliio ® 

Glanville’s Election Cases, 1 vob, 162:1 1624 

Glascock’s Reports (Ireland), 1 vob, 1861 — 1862 
Godbolt’s Rej)orts, King’s Bench, Common Pleas, 
and Excheipier, 1 vob, 1574— 1667 

Uoukbsborough’s Reports, Queen’s Bench and Kiutr’s 
Bench, 1 vob, 1586— 1001 ^ 

Gow’s Rej)orts, Nisi Prius, 1 vob, 1818—1820 
(jwilJim a Tithe Cases, 4 vols., 1224 — 1824 


u. &c. .. 

u. & N. . . 


Reports. Exchequer, 4 vols., 
^1800— ? 8 t>' 2 ^ Norman’s Reports, Exchequer. 7 vols. 
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H. & Tw. 

H. & W. 

H. L. Cas. 
liiig, Adra. 
Hag. Cou. 
Hag. lOcc. 
Hailes 

Hale, C. L. 
Hale, P. C. 
Har. & Euth. 

Har. & ^Y, 

Hare. 

Hard. 

Haie 

Hawk. P. C. 
Hayes 


« • 


• « 


• « 


• • 


« • 


• f 


• • 


Hayes & Jo. 
Hem. & M. 
Het. 

* • 

Hob. 


Hodg. 

Hog. 


Holfc (ADM.) 

Holt (eq.) 
Holt (K. B.) 


• • 


• ft 


• ft 


Holt (n. p.) 

Home, Ct. of Sess, 

Hop. & Colt. 


Hop. & Ph. 
Horn & n. 
Hoy. Suppl. 
Hud. & ]3. 
Hume 

• • 

Hut. 

Hy. Bl. . , 


ft • 


« ft 


• • 


I- C. L. B. 

I- Ch. E. 

1- Eq- E. 

I- L. E. 


» • 


* ft 


» • 


• « 


Abbreviations. 

■ Twells’ Eeports, Chancery, 2 vols., 1848 

1850 

. Hurktoue^au^ Walmsley’s Eeports, Exchequer: 

« a — — 


• Ecclesiastical Eeports, 4 vols., 1827—1833 

Hale's Common Law 

Hale s Pleas of the Crown, ^ vols 

^ H..., 

' ■ ;oT;rv‘ »' (s»ti»«d), 

.. Eeports, Exchequer, fol.,1 vol IGoo— IfirtQ 

.. UaresEeports, Chancery, 11 vols 1841 - S?-i 

. . Hawlnns’s Pleas of the C.own, 2^ols ' 

^ (Maud), ) „1.. 1830- 

" “SP Hu.., W,. 1 vol., 1627- 

■■ Ee, c„„„au p,,.,, ^ 

■■ Hu... 3 ,ol,„ 1,836- 

■ ' “!!»;• Ii.ll. Court (Maud), 2 1 81 6 

io^d— i'l® ^..-1 Cases, Admii-altj-, i vol., 

: ; Sr Jota’ JlJltT,?'.!;",'’' 1,™!-' 1S« 

^ IfiSS-lTK) ‘ ^ Bench, fol., i vol., 

: ; HoSP f/o5S.f ?ouS“'h 1815-1817 

^fol., 1 vol., 17;«I-177r ^ (Scotland), 

18G8°-]y78' Eegistration Cases, 2 vols 


ft ft 


1 vol., 


• 4 


TsgHVsgP Registration Cases, . ,^21 

R-hequer, 2 vols.! 
^Cha'ncerv, tvoij™ 753 J'ln.'s Eeports, 

_lyol., 1781-181)2 (Scotland) 

icm " Pleas, fol,. 1 ,oi._ 

(-'ommon Pleas, 2 vols., 

iS CWerv^i^L^Sri'-'’ 1 S^ 9 - 186 G 

Rish Equitv Wfs 78 1 « 50 - 18 G 7 

Insh Law iiepons 13 ; ^S^^-lSol 

1 “8. vols., 1838— I80I 
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L L. T. 

I, B. (preceded by date) 

1. R. C. L. 

L R. Eq 

Ir. Circ. Cas. 

Ir. Jur. . . 

Ir. L. Rec. 1st ser. 

Ir. L. Rec. (x. s.) 

Irv. 


Irish Law Times, 18G7—(euiTent) 

Irish Reports, since 189;5 {ejf. [1S94] 1 I. R.) 

Irish Reports, Common Law, 11 vols., IHGO— ISi 

Irish lioports, Equity, 11 vols., LSGG— 1877 

Irish Circuit Cases, i vol., 1811 — 1813 

Irish Jurist, 18 vols., 1819 — 18G6 

Law Recorder (Ireland) 1st series, 4 vols., 182, 

1 So 1 

Law Recorder (Ireland) Xew Series, G vols., 1833 
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J. Bridg. 


J . 1 . • • • • 

J. Shaw, Just. . . 

JaCt • . • • • • 

Jac. & W. 

Jebb, C. C. ■ , 

Jebb & B. 

Jebb & S. 

Jenk. 

Jo. & Car. 

Jo. & Lat. 

Jo. Ex. Ir. 

J ohn . 

John. & II. 

Jui-. 

Jur. (x. s.) 

Just. Inst. 

K, & G. . . 

K. & J. . . 

K. B. (preceded by date) 

Karnes, Diet. Dec, 

Karnes, Rom. Dec. 

Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

Keil 

Kel. 

Kel. W 

Koiiy 


Irvine's Justiciary Reports (Scotland), b vols., 1832 — 
18G7 

Sir John Bridgman's Reports, Common Pleas, fol., 

1 vol., 1G13 — 1G21 

Ju>tice of the Peace. 1 S37— (current) 

J. Shaw's Justiciary Reports (Scotland), 1 vol., l8lS 

I 

Jacob’s Ro]iorts, (^liancery, 1 vol., 1821 — L"s23 
Jacob and Walkers Reports, Chancery, 2 vul-^., 

— lS-21 

Jebb’sCnjwn Cases Reserved (Ireland), 1 vol., 1822 
— isil) 

Jebb and liourkc's Reports, Queen’s Bench (Ireland), 

1 vol., 1811 -1812 

Jebb and Svmes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1S3S — isil 

Jenkins’ Reports. 1 vol., 1220 — 1G23 

Jones and Carey's Reports, Exchequer (Ireland), 

1 vol., PS38— 1 8)19 

Jones and La Touche’s Reports, Chancery (Ireland), 

3 vols., 1,S11-181G 

T. Jones’ Reports, Exche(iuer (Ireland), 2 vols., 1831 


Johnson’s Reports, Chancery, 1 vol.. 1858 — ISGO 
Johnson aiul Hemming .s Reports, Chancery, 2 vols., 
ISGO— 1SG2 

Jurist Reports, 18 vols., 1S3 j — 18.31 

Jurist lte])orts. Xew Series, 12 vols., 1855— 18G7 

Justinian’s In>titutes 

Keane and Grant’ .s Registration Cases, 1 vol., 1851 — 
1802 

Kay and Johnson's Reports, Chancery, 1 vols., 
1853— 1858 

Ijaw Reports, Ivimr's Bench Division, since 1900 
[1901] 2 K. 'B.) 

Karnes, Dictionary of Decisions, Court of bossion 
(bcotland), fob, 2 vols., 1510 — 1711 
Karnes, Reinarkublo Decisions, Court of Session 
(Scotland). 2 vols., 171G — 1752 
Karnes, Sfdect Decisions, Court of Session (Scotland), 
1 vol.. 1752 — 17G8 

Kay’s Ihqiorts. Chancery. 1 vol., 1853 — 1851 
Keble’s Reports, fob, 3 vols., IGGl — 1G77 
Keen’s Reports, Rolls Court, 2 vols., 183G — 1838 
Keilwev's Reports, King’s Bench, fob, 1 vob, 1327 — 
1578' 

Sir John Kelvng's Reports, Crown Cases, fob, 1 vob, 
1GG2— 1707 

W. Lelymre's Reports, fob, 1 vob, Chancery, 1730 — 
17)>2; Killer's Bench, fob, 1731 — 1731 
Kenyon's Notes of Cases, King’s Bench, 2 vols., 
1753 — 1759 
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Abbreviations. 


Keiiy. (CH.) 

Kilkerran 

E'liapp . . 
Ki). & Omb. 




L. A. 

L. I'c G. temp. Plunk 
L. & G. temp, Sugcl. 
L. & Welsh. 

Tj* g. r. , . 

L. J. 

P. J. (adm.) 

P- J. (bcv.) 

L- J. (cji.) 
p- J. (c. p.) 

P-J. (Eccr..) 

P. J. (ex.) 

L. J. (ex. eq.) * 

p* J. (K. B. or Q. B.) 

P- J- (^^ c.) 
p. J. N. c, ■■ 


• 4 


• « 


• • 


p- J. (o. s.) 

p. J. (p.).. 

p- J. (p. & M.) . . 
P- J- (p. c.) 

p* J* (p. u. A A.) 

p. AI. p. 

L. E. 

L. li. A. & E. 

• « ♦ 

I'- E- C. C. E. 


E. E. C. P. 
E. E. Eq. 

E. E. E.xch. 
L. E. H. L. 


• • 


• « 


• » 


E- E. Ind. App. 

^'V®- I^^d. App. Supp 

E. E. Ir. , _ 


J- E. P. c. 

E-E. p. .tD. ■ 

« • 

J- E. Q. E. 

E- E. Sc. & Eiv.' ■ 

L. T. 

E. T. Jo. ' ■ 

E- T. (o. !5,j 


« » 


• » 


« • 


• • 


■ “ot 

. Knapp's Eeports Privy Council. 3 vols., 1829—1836 
Knapp and Ombler s Election Cases, 1 vol., 1834— 

Porcl Advocate 

Paw Journal, Adiniralt}', lS(jo 1875 

Paw Journal, Bankruptcy, 1832—1880 
Eaw Journal, Chancery, 1822-(cunentl 
E.iw Journal, Common Pleas, l,soo_]q-.- 

Eaw Journal, EcclesiasticalCa,se<"lS6(f 1s-- 

Eaw Journal, Exchequer, Ae ^i^^f " 

^^■'e:%3J-1841 

lS22-(cunmtt. Eeuch, 

Law Jounml,’ p®’. .’8-d— 1S9G 

see Law Journal)'' * (from 1893, 

PawJournal, OldStM-ies, lOvols is*)-, 

, S'S.tliS" c»,, ,8JS- 

Paw Journal. Privv Council ISO', ^ 

'■oofco'o. 

pSI;e, 

Law Reports iboU— l8ol 

Ecclesiastical Cases. 

-Eeport, Crown Cases Eeserved. 2 vols.. 1863- 

Eaw Eejorl®; Equity '4’e?®2(/v T’®’; 

E'lw Eeports, Exchen,.; .''oE., KS6o-187o 


(current) Privy Cou„cil, l 873 - 

Law P ‘®-’ E'^'T-isS' ^^^“‘=®'7and Common Law, 

^^T^S,^SS24.^«vols.,lS6ali87l 

EawSe^Jn'®;’ 18«6-i87o™ House 

Eaw Times XowTpJe^fci^T®"^^ 

Eaw Eu,es Eepori,^ Old leriTs^Tl v“,‘^ 

es. 34 vols.. 1843-1860 



Abbreviation's. 
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• • 


• • 


Lane 

Lat. . . 
Laws. Reg. Gas. 
Ld. Raym. 

Leacli 

Lee 

Lee te'iiip. Hard. 
Le. & Ca. 

Leon. 


Lev. 

Lew. (’. C. 

Lev 

Ass. 

Lilly 

Lift 

LolTt 

Long. A T. 
liud. E. C. 

Taiinlev, P. L. C. 

^ * 

Lusli. 

lait. 

Lot. lleg. Cas. . . 
Lynd. 

M. .S: S 

.V: W. . 

Mac. A O. 

^lac. vV: 11. 

M‘G1g 

MA'le. AYo. 

Macfarlane 

Maci. & Rob. 

Mucph. (Ct. of Sess.) 


Ml 


iCq. 


• • 


• • 


Mucr. 
Madd, 
^ladd. O. 


^fadox 

Madox, Excb. . . 
Man. it G. 


• • 


Lane’s Reports, Exchequer, fob, 1 voL, IGOo — 1611 
Latch’s Reports, King’s Reach, fob, 1 vol., lG2d — 1628 
Lawson’s Registration Cases. ISSo — (current) 

Lord Raymond’s Reports, King’s Reach a?id Common 


Pleas. 8 vols., KiP l — 1 
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Leach's Crown Cases. 2 vols.. 1780 — 1811 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 17-32 — 

1 I d 8 

T. liGc's C’ases /c/i/y.. llardwicke, King’s Reach, 1 vol., 
1788—1788 

Leigh and Cave's Crown Cases Reserved, 1 vob, 1861 

— bS().3 

Leonard's Pieports, King's Rencli. Conunon Plt'as 
and Excheipu'r, fob, 1 parts. ld.3L’ — 161.3 
Levin^/s Rej)orts. King's Reach and Common Pleas, 
fob. 8 vols.. 1660 — KilMi 

Lewin’s (.'rown < 'uses on the Xorthern Circuit, 

2 vols., 1822— ls8s 

T.ev’s Ibqiorts, Iving's Rencli, fob, 1 vob. 1608 — 1620 
Jdber Asvisanuri, 'V'(‘ar lioidxS. 1 — -31 ]7dw. J 1 f. 
Lilly's Rnj)orts and Pleadings of (’uses in Assize, fob, 

1 vob 

Tdttloton’s Reports, Common Pleas, fob, 1 vob, ](>27 

- 1681 

Jjofl't’s Reports, King's Reach, fob, 1 vob, 1 772 — 1 771 
T.onglield and Townsend's Reports, IXcheqiier (1 re- 
land a 1 \-ob, 1 8 1 1 — 1 SI 2 
Ludfi-,-^ Elfction Cas(\s, 8 vols., 1 78 1 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1881 — 1812 
Lusliington's lb-ports. Admiralty, 1 vob, 18.30 — iMbi 
Sir hi. Lutwyclies 17ntri('s and Roitorts, ComijKni 
Pleas, 2 V(ds., I(i82 — 1 701 

A. J. Imtwvclui’s Registration Cases, 2 vols., 181-8 — 
18.38 

Lyndwood, 1 ’rovinciule, fob, 1 vol. 

iMaule and Selwvn's Reports, Jving's Reach, 6 vols. 

lM.q_l,si7 

Aleoson ami \Velsh\ ’s Reports, IbxchcMiiK'r, 16 v(ds. 
1886 — 1817 

Maenaghten and Gordon’s Reports, Chancerv, 8 vols., 
1810-18.32 » 

Macrae ami Ilertslet's Insolvency Cas(!s, 1 vob, 

1 81 7 — 1 8,32 

‘Cleland s Rt'ports, Exclierpu*]', 1 vob, 1821 

MO’leland and Younge’s lb-ports, Exch(?nuer, 1 vob. 
1821 — 182.3 

iMacfarlane's Jury Trials, Court of Session (Scotlaiid\ 

8 ])art.s, 1888 — 18.80 

^lacleun and Robinson’s Scotch Appeals (House of 

i.ords), 1 vob, l88tt 

^laepherson. Court of Session (Scotland), 8rd series, 

1 1 vols.. 1862 — 1878 

Mac(iueen’s Scotch Appeals, House of Lords, 1 vols., 
1810 — 186.3 

Maerory’s Patent Cases, 2 parts, 1S17— 18d6 
Maddock’s Report.s, Cliancery, 6 vols., 181,3 — 1821 
Mad<lock and Geldart’s Reports, Chancerv, 1 vol 
1810 — 1-822 (Yob VI. of Madd.) 

Madox’s l''ormulare Anglicainun 

Madox s History and Anti([uities of the Exchetiuer, 

2 vols. 

Manning and Granger’s Rejtorts, Common Pleas, 

7 vols., 1810 — I8b3 
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Mail. & Ey. (k. b.) 

Man. & Ey. (m, c.) 

Mans. 

Mar. L. C. 

■ March 

Marr. 

Marsh. . , 

Mayu. 

Mer. 

^locl. Eep. 

Mol. 

Mont. 

Mont, it A. 

Mont. & E. 

Mont. & Ch. 

Mont. D. & De Qt. 

Mont. & M. 

• • 

Moo. P. C. C. 

Moo. P. C. C. (N.‘s.) 

Moo, Iiul. App, 

Uoo. & p. 

Moo. & S. 

Mood. A M. 

Mood. A E. 

Mood. C. C, 

Moore (K. B.) ’* 

Moore (c. p.) 

Mor. Piet. 

Moit. 

Mos. ; ■ 

Murp. A ii. ; ; 

Murr. 

» • 

« « 

& Cr. 

%. & K. 


Abbreviations. 


Manning and Eyland’s Eeports, King’s Bench, 
5 vols., 18'27— 1830 

Manning and Eyland’s Magistrates’ Cases, 3 vols. 
1827—1830 

Mansou’s Bankruptcy and Company Cases, 1893 — 
(current) 

Maritime Law Eeports (Crockford), 3 vols., ISGO 

1871 

March’s Eeports, King’s Bench and Common Pleas 
1 vol., 1639— 1042 ’ 

Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 

^^^816^ Common Pleas, 2 vols., 1813 

Maynard’s Eeports, Exchequer Memoranda of Edw 
vi-alrw ^ooks. Part I., 



Modern Eeports, 12 vols., 1669—1755 
MoHop EeportS’ Chancery (Ireland), 3 vols., 1808— 

Montagu’s Eeports, Bankruptcy, 1 vol ]S‘>9 lS'f> 

““S-lSB 1 , 01 ., 

“SSS I vol., 

“.“SSI' 1. voTl'iiS £: “»'• SoP”'**. B.ok- 

;’™T:'l«i£o BooUruploy. 

1862—1873^ Council Cases, New Series, 9 vols., 
^iS- w'r Council, 14 vols., 

Moore .111 Pa,,e’s Eeports, Common Pleas, 5 vols.. 

Common Pleas, 4 vols.. 
— 1830 "'^ ihalkm s Eeports, Nisi Prfus, 1 vol., 1826 

2 vols., 

M°r.- Moo?"^ S^porS^'S’’ 18--^-‘-1844 

1'185-]62() ^ Bench, fol., 1 vol., 

•A Moore’s Eeports, Common Pleas. 12 vols., 1817 

Court ^ 

and n„, stone’s eJoS; 

^ Court (Scotland), 5 vols.. 

— 1 ^ 1 “*^ ® ^opoi'ts, Chancery, 5 vols., 1835 

ylne mM Keen’s Eeports. Chancel^. 3 vols.. 1832 
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Nels. 

Nev. & M. (k. b.) 

Nev. & M. (m. c.) 

Nev. & P. (k. b.) 

Nev. & P. (m. c.) 

New Gas. . . 

New Pract. Gas. 

New Pep. 

New »Sess. Gas. . . 

Nolan 

Notes of Gases . . 
Noy 


Nelson's Peports, Gbancerv, 1 vol., 1(325 — 1092 
Nevile and Manning’s Peports, King's Bench, 0 vols., 
1S32— 183(3 

Nevile and Manning's Magistrates’ Gases, 3 vols., 
1832—1830 

Nevile ami IVrry's Peports, King’s P»encli, 3 vols., 
1830 — 1838 

Nevile and Perrv’s ^lagistratos’ Gases, 1 vol., 1830 — 
1837 

New Magistrates’ (''ases (Bittleston, ^Vise and 
PariR‘11 , 2 vols., ISil — 


New Practice Gases (^Bittleston and Wise), 3 vols. 
184-1 — 1818 

New Peports, 0 vols., 18(32 — 18(>3 

New S<‘ssions Magistrate^;’ (’ases ((.'arrow, Ilanier- 
ton. Allen, etc.), 4 vols., 1811 — 1851 
Nolan's Magistrates' ( 'ast-s, 1 vol., 1791 — 1793 
N(Aes ot (’ases in the Ecclesiastical and Maiitinio 
(.'onrts. 7 vols., isll — 1.850 

Noy's Beports. King's Bench, foL, 1 vol., 1558 — 1019 


0. Bridg. 

O’M. & 11. 

Owen 


Sir Orlando Bridgman’s Peports, Goinimm Pleas, 
1 vol.. looo — ificw; 

O'Malley and llarilcastle’s IClectiou Gases, 18(39 — 
(curient) 

Owen’s Peports, King's Bench and Gominon Pleas, 
fol., 1 vol., 1557 — 1(31 1 


P. (preceded by date) 

P. D 

P. Wins 

Palm. 

l^ark 

Pat. App. 

Pater. App. 

Peako 

Peake, Add. Gas. 
P€!ck. 

Per, & I)av. 

Per. A Kn. 

Phil. El. Gas. . . 
Philliin 

Philliin. Eccl. Jud. 

Pig. & P. 

Pitc. . . , . 

Plowd. . . 

Poll. .. :: 


Law Pejiorts, Probate. I livorco, and Admiralty Divi- 
sion. since 1890 (f.'/., [1891] P.) 

Taiw Peiiort^:, Probate, l)ivorc(‘, and Admiraltv Divi- 
sion, 15 vols., 1875 — 1890 

Peere Williams’ Peports, G’hancery and King’s 
Bench, 3 vols.. ]()95 — 1735 
Palmer’.< peports, Jving's Bench, fob, 1 vol., 1019 — 
1029 

Parker's Peports, Exchequer, fob, 1vol., 1743 — 
170(3 

l^iton's Scotch A])peals, House of Lords, (3 vols., 
172(3—1822 

Paterson's Scotch A]>peals, House of Lords, 2 vols., 
1851—1873 

Poak(?'s Pe])orts, Nisi Prius, 1 vol., 1790 — 1791 
Peak(.*'s Additional Gases, Nisi Prius, 1 vol., 1795 — 
1812 

Peckwell’s I'dection Cases, 2 vols., 180.3 — 1801 
IVrrv and Davison's Peports, (iueen’s Bench, 4 vols., 
1838 — 1841 

IN'rrv and Ivnapp’s Election Cases, 1 vol., 1833 
Phillips’ Peports, Chancery, 2 vols., 1841 — 1849 
i’hili]ips' Elei-tion ('uses, 1 vol., 1780 

J. Phillimore's Ecclesiastical Peports, 3 vols., 1754 — 
1821 

Sir P. lOilliiinore’s Ecclesiastical Judgmemts, 1 vol., 
18(>7 — 187,3 

Pigott and liodwell’s Pegistration Cu.ses, 1 vol., 1843 
—1845 

Pitcairn's Criminal Trials (Scotland), 3 vols., 1488 — 
1(324 

Plowdoii’s Peports. fob. 2 vols., 1550 — 1579 
Pollexfen's Peports, Kings J3ench, fob, 1 vob, 1670 
— 1682 

Popham's Peports, King’s Bench, fob, 1 vol., 1591 — 
1627 
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Abbreviations. 


Pow. li. & D 

Pi ec. Ch 

Price 

Q. B. 

Q. B. (preceded by date) 
Q. B. D 


Power, Podwell, and Dew’s Election Cases, 2 yols., 
1S48— ISoG 

Precedents in Chancery, foL, 1 toL, 1689—1722 
Price's Reports, Exchequer, 13 toIs., 1814 — 1824 


Pv. 

R. (Ct. of Sess.) 

R. P. C. .. 

R. R. 

R. s. c. . . 

Ra.'^t. 

Rayn. 

Real Prop. Cas. 
Rep, Ch. . , 
Rick. & 1\J. 

Rick. & S. 

Ridg, iernp. H. 

Ridg. L. & S. 

Ridg. Purl. Rep 

Rob. Eccl. 

Rob. L. & AV. 

Robert, Ajqn 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

« * 

Rose 

Ross, L. c. 

Rowe 

« » 

Rul. Cas. 

Rusn. 

liuss. & M'. 

Russ. & Ry. 


By. & Can. Cas. 

t Cas. 


S- C. 

(preceded by date') 

S.-G. 

c? • * • 

baint 


Queen’s Beiicli Reiiorts (Adolphus aud Ellis, New 

S-enes), 18 vols., lS4l_i8o2 

Law l{e[)orts, (iuoen's Bench Division, 1891 — 1901 
{e.fj., [1891] 1 Q. B.) 

Law Beport.s Queen’s Bench Division, 2d vols., 

lS(d— 1890 

The Beports, 15 vols.. 1893—1895 

Kettle, Court of Session Cases (Scotland), 4th series, 

2o vols., 1873— 1898 

Reiiorts of I’atent Cases, 1 884— (current) 

Revised Reports 

Rules of the Supreme Court 
Riistell s Entries 

Rayiiei-’s Tithe Cases, 3 vols., 1575—1782 
Real Property Cases, 2 vols., 1843—1847 
Reports 111 Chancery, foh, 3 vols., 1315- 1710 

1885-18^ Standi Reports, 1 vol., 

^Tsoo-lsS Standi Reports, 1 vol., 

^ bS' ’ r7?r^’T-'.i;.'"'p7 ^I‘»-'l'^iclce, 1 vol.. King’s 
encn, 1 Chancery, 17 ^ 4 — 174 ^ 

;"roL,‘ (Ireland), 

Ridgeway ’s^l-ailianieiitary Reports (Ireland), 3 vols., 
Robertson’s Ecclesiastical Reports, 2 vols 1844— i 

'<;a-^;TlS49-ts?i"^^ CoWt 

^^>’1'^'“'®’ House of Lords, 1 vol., 
“'Sr;'s, of Lord,, 2 vol,., 

iioll?hS'rs,(,7l^ r-"-- 'of. 2 V.i,., 

Roiiiillv’s Notes of r rols., 1314—1(125 

^ 1787’ ^ Hiuity, 1 part, 1772- 

£o:S Sdn!;:: Si™?’;?'’ - i«io-i8i3 

and Scotland), 3 ‘vols Law (England 

owes Reports (England and Ireland), 1 vol., 1798- 

Hufosell and Alvlne^ltS; bh 7 '‘’ ^^-“^-^829 

—183:1 • 10“®'I'naucery, 2 vols., 1829 

C»w« C„,. B„„ed, , v„,, 

i»?o-isoj 

Ryan and Moodv^s 

—1826 ‘ -t^epoits, Nisi Pnus, 1 voL, 1823 

Same Case 

[1908] S. C\)°*^ (Scotland), since 1903 (e.rj., 
j^oIicitor-General 



Salk. 

Sau. & Sc. 

Saund. 

Saund. & A. 

Saund. & B. 

Saund. & C. 

Saund. & M. 

Sav. 

Say 

Sc. Jur. . . 

Sc. L. R. 

Sch. Lef. 

Sc. R. R 

Scott 

Scott (x. K.) 

Sea. & Sm. 

Sel. Cas. Ch. 

SesH. Cas, (k. ij.) 
Sh. & Mad. 

Sh. (Ct. of Sess.) 
Sh. iJig. . . 

Sh. J ust. . . 

Sh. Sc. App. 

Sli. Tciiid Ct. 

Shop. Totich. 
Show. 

Show. Rail. Cas. 
Sid. 

Sim. 

Sim. (N. s.) 

Sim. it St. 

Skin. 

Sin. Bat. 

% 

Sm. AG... 

Smith, Iv. B. 

Smith, L. C. 
Smith, Cas. 


Abbreviations. 
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Salkeld’s Reports, King’s Bench, vols.. 1689—1712 
Saiisse and Soullv’s Reports, Rolls Court tirelami) 

1 vol., 1867—1840 

Saunders's Reports, King’s Bench. 2 vols., 1666— 1672 
Saunders au.l Austin’s Locus Standi Reports, 2 vols., 
1890—1904 

Saunders and Bidder's Locus Standi Report^ 190o— 
(current) 

Saunders and Cole's Reports, Bail Court, 2 vois. 1846 
—1848 

Saunders and Macrae’s Countv Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and Ili.t 2 vols., l.So2 — 1S68 

Savile’s Reports, Coniiuon Pleas, fot, 1 vol. 1580 

1591 

Savor's Reports, King's Bench, foL, 1 vol., 1751 — 
1756 

Scottish Jurist, 46 vols.. 1829—1876 
Scottish Law Reporter, 1865 — (current) 

Sclioales and Lelroy s Reports, Chaucerv (Ireland) 

^ 2 vol>., 1802— 1S06 
Scots Revised Reports 

Scott s Jleports. Common Ph'as, 8 vols., 1S61 ISiO 

Scott s Xew Reports, Common Pleas, 8 vols., 1840 

1845 

Searlo and Smith’s Reports, Probate and Divorce 
1 vol., 1859 — 1860 ' 

Select Cases in Chancery, fol., 1 voL, 1685— 1698 
^ (Pt. III. of Cas. in Ch.) 

Sessions St*tt lenient C'as<‘.s, King's 15ench, 2 vols. 
1710 — 1747 ’ *’ 

Siiaw and Macleen's Scotch Appeals, House of Lord-^ 

6 vols., 1865 -1868 ’ 

Shaw, Court of Session Cases (Scotland), 1st series 
16 vols., 1 821 -1 868 ’ 

P. >haw’s Digest of Decisions (Scotland), ed. by Bell 
and l.amond, 6 vols., 1726—1868 

P. Sliaw s Justiciarv Decisions (Scotland) 1 vol 
1819 — 1861 ’ 

^ 18 Ap])eals, llouso of Lords, 2 vols., 

CS’h'" Decisions (Scotland), 1 vol., 

Sliej) 2 )ard s louclistoiie of (amimoii Assurances 
Shower s Report.-, King’s Jkmch, 2 vols., 1(178—1695 
^ Parliament, fob, 1 vol., 1691 — 

Sidertin’s Reports, Iving’s Bench, Common Pleas 
and Pxcheciuer. fol., 2 vols., 1657— 1670 
► _nnons Rej)orts, Chancery, 17 vols., 1826— 1852 

'“‘Tv'I'L/sV'""'''’ •‘Series, 2 Cls., 

K'.-poi-ts, Chancery, 2 vols., 1,S22 


King s IJencb, fol., 1 vol., IGSl — 

®’Tvol!‘'J« 4 ’^ 182 !!'^’"''‘'’ (I'oland). 

Imports, Ulmncory, 3 voLs., lSj2 

King’s Bench, 3 vols., l,S();i_ 

S^imth's Loading (.’uses, 2 V(ds. 

C. L. Smith's Regi.stratioii Cases, 1895— 


(current) 
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Abbreviations. 


SmTthe . . 

V 

Sol. Jo. 

Spence 

Spinks 
Stair Re]'). 

Stark. 

Stat. E. & 0. Rev. 
State Tr. . . 

State Tr. (n. s.) . . 

Story 

Stra. 

Stu. M. «&: P. 

Sty. 

S\v. 

S\v. *fc Tr. 

Swan. 

Swill. 

Syino 


T. & M 

T. Jo. . 

T. L. R 

T. Raym. 

Tainl. 

Taunt. 

Tax Cas.. . 

Term Rep. 

Toth. 

Trist. 

luclor, L, C, Merc. Law 

Tudor, L. C. Real Prop. 

Turn. &R. ^ 

• • * » 

Tyr. 

Tyr. & Gr. 


'Vaugh. .. 
Tent. 

Tern. 

Venn & Scr 
Ves. 

Ves. & B. ' 

Ves. Sen. 
Vim Ahr. 
Viu. Supp. 


Smythe’s Reports, Common Pleas (Ii*eland), 1 vol., 
li^;i9_1840 

Solicitors’ Journal, 1856 — (cuiTent) 

Spence’s E(]uitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 
Stair’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1661—1681 

Starkie’s Reports, Nisi Prius, 3 vols., 1814 — 1823 
Statutory Rules and Orders Revised 
State Trials, 34 vols.. 1163 — 1820 
State Trials, New Series, 8 vols., 1820—1858 
Story’s Commentaries on Equity Jurisj'irudence 
Strange’s Reports, 2 vols., 1716 — 1747 

Stuart, Milne, and Peddie’s Reports (Scotland) 

2 vols., 1851— 1853 

Style's Reports, King's Bench, fol., 1 vol., 1646— 1655 

Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 

Swabey and iristram’s Reports, Probate and Divorce, 
4 vols., 1858 — 1865 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 

Swmton’s Justiciary Reports (Scotland), 2 vols., 1835 

— 1841 

Syme’s Justiciary Reports (Scotland), 1 vol., 1S26— 
1 829 

Criminal Appeal Cases, ] vol., 

Sir T. Jones’s Reports, King’s Bencli and Common 
Rk'as, fol., 1 vol., 1GU»— 1684 

I'ScSJ— (current) 

®“l fol., 1 vol., 

Tamlyn’s Reports, Rolls Court, 1 vol., 1829—1830 

" s Reports, Common Pleas, 8 vols., 1807— 

Tax Cases, 1875 — (current) 

Te™ R^orts (Durnford and East), fol., 8 vols., 1785 

T„d,r. „.r 

Tudor's Leading Cases on Real Propertv 
— IS 25 " Reports, Chancery, 1 vol., 1822 

Tyrwhitt’s Reports, Exchequer, 5 vols 1830 183=. 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 
Ventris’ Reports (Vol. L, King’s Bench- Vol IT 

Common Pleas), fol., 2 vols., “ 668 - 1 6 y’l " 

_einon s Reports, Chancery, 2 vols 1680 1 “ 1 Q 

\eruon and Scriven’s Reports 
laud), 1 vol., 1786— 178 ff ' ^ Bench (Ire- 

Vesey Jun.’s Reports, Chancery, 19 vols 1 78Q i ki - 
Vesey and Beames’s Rer.nrf® pu yoiB., 1 i 89— 181 1 
— i 8 l 4 -^^epoits, Chancery, 6 vols., 1812 

Vesey Sen.’s Reports, 2 vols 17-4-7 i-“n 

Equitj, e ,„1,. AUidgmeut ot L«, .„d 
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W. Jo. 


• t 


W, N. (preceded by date) 


w. n. 

Wallis 


• • 


Web. Pat. Cas. . . 
Welsh, Eeg, Cas. 
Went. Off. Ex. . . 
West 

West temp. Hard. 

West. Tithe Cas. 
White . . 

Wliite & Tud. L. C, 
Wi^'ht 

Wifi. Woil. & Dav. 
Will. Woil. & H. 
Willes . . 

Wihn. 

Wils. . . 

Wila. & S. 


Wils. (cir.) 
Wils. (ex.) 

Win. 

Win. 111. . . 

Win. Rob. 

Wrns. Saund. 
Wolf. .S: R. 

Wolf, .'c D. 

Woil. 

Wood 


• » 


• » 


• • 


• « 


• • 


Y. & C. Ch. Cas. 
Y. & C. (ex.) 

Y. & J. . . 


Y. 11. 
Yelv. 

Yon. 


• • 


• • 


• ■ 


Sir W. Jones’s Reports, King’s Bench and Common 
Pleas, fob, 1 voL, 040 

Law Reports, Weekly Notes, 1806— (current (e.a., 
riS66] W. N.) ^ 

Weekly Reporter, 54 vols., 1852— 1906 

Wallis’s Reports, Chancerv flreland), 1 vol.. 1766— 
1791 

Webster's Patent Cases, 2 vols., 1602— 1855 
Welsh's Registry Cases > Ireland). 1 vol., b832 — 1840 
'W^entwortlrs Ofliee and Duty of Executors 
'^^^est’s Rep(jrts. House of Lords, 1 vol., 1S69 — 1811 

"West's Reports Hardwicke, Chancerv, 1 vol 

^1736—1740 

Western's London Tithe Cases, 1 vol., 1592 — l.s22 

White's Justiciary Reports (.Scotland), 6 vols., 18N6 
— 1895 

W bite and Tudor s Leading Cases in E<iuity, 2 v(>ls, 

lLxclie(|uer, 1 vol., isio — LSI I 
>> illmoie, W ollaston, and Da\'ison’s Rejiorts, (Queen's 
^liench and Rail Court, 1 vol., I 8.37 
"Willmore, AVollaston. and Hodges’ Reports, (Rieen’s 
Bench and Rail Court, 2 vols., 1838 — 1859 
Willes’ Reports. Conuuon Pleas, 1 vol., 17.57—1758 
uilniots Niztes of ( iiiinions and Jiubunents, 1 vol. 

1757 -1770 

G. Wilson's Rejiorts, King’s Bench and Common 
^Pleas, I'ol., :j vols., 1 742 — 1774 

Wilson and Shaw's Scotch Ajtpeals, House of Lord<, 
t vols., 1825—1855 

J. ANilson’s R(‘j)Oi-ts, Cliancery, 2 vols., ISIS — RsRl 
J. \\ dson’.s Reports, Exchequer in Pkpiity, 1 jjart, 

1 S 1 I 

W inch 8 Reports, (.'onunon Pleas, fob, 1 vol., 1621 — 
1 625 

William Blackstom^ .s Roj)orts, King's Bench and 

Pleas, fob, 2 vols.. 1746 — 1779 

W illiam Robinson's Rcq.orts, Admiralty, 5 vols., 1S5S 
— 1850 

W^illiams Note> to Saunders’ ]{e])ort.'^, 2 vol.s 

W^ilferstan and Bristowe's Election’ Cases,’ 1 vol 
1859 — 1864 

Wolterstua and Dow's Election Cases, 1 vob, 1857 — 
1858 

W'ollaston’s Rej)orts, Bail Court and Practice, 1 vob, 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

Youngo and Collyer’s Reports, Chancery Cases 
2 vols., 1841 — 1845 

Younge andCollyer's Reports, Exchequer in Equitv, 
4 vols., 1854—1842 1 > 

Younge and Jervis' Reports, Exchequer, 5 vols., 
1826 — 1850 

Year Books 

lelvertou’s Reports, King’s Bench, fol., 1 vol., 1 G 02 

] O 1 1> 

Y<^ngo’s Beports, Exchequer in Equity, 1 vol., 1S30 
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^STee Bankruptcy and Insolvency. 
„ Pleading ; Practice and Pro- 
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Conflict of Laws ; County 
Courts ; Crown Prac i ice ; 
Judgments and Orders. 
Sheri ITS and Bailiffs. 
Specific Performance. 

Bankruptcy and Insolvency. 
Companies. 


Part I. — Introductory. 


1 . The word execution” in its widest sense signifies \ 
enforcement or effectuation of the judgments or orders of courts 
justice In a narrower sense it means the enforcement of sue 
judgments or orders by a public officer under the writs of fie 

tacias capias eleejit, sequestration, attachment, possession, deliver 

Jicii facias dc boms ecclesiasticis etc. {b). 


Definition 

execution. 


ih\n]r Inn in law the obtaining of actuall possession of auv- 

Dictionary. ngbsh Dietiouaiy (Murray) and Sweet’s Law 

{b) In the E. S. C., writ of execution ” includes writs of fieri facias, capias, 

B 2 
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Execution, 


Part I. 

Intro due 
tory. 


Methods of 
execution 
before the 
Judicature 
Acts. 


When 
execution 
may issue* 


Besides these writs, there are certain analogous methods of 
enforcing judgments or orders, namely, attachment of debts or 
garnishee proceedings (c), charging orders on stock and shares (d), 
notice in lieu of distringas and stop orders (e), and appointments of 
receivers by way of equitable execution (/). 

2. Before the Judicature Acts, generally speaking, the method of 
execution in the courts of common law was by writ directed to the 
sheriff or to an officer having equivalent powers, and in the courts 
of equity by orders working out their own decrees, by orders 
committing the delinquent to prison, or by writ of sequestration ; 
and in addition to these usual modes of execution, there were other 
methods of reaching property to answer money claims which were 
common both to courts of law and equity. But now, as regards 
judgments or orders for the payment of money, any of the former 
methods of execution which are appi'opriate may be used in any 
Division of the High Court of Justice (g). 


Part II. — Matters Common to all Modes 

of Execution. 

Sect. 1. — In respect of xvliat Judgments or Orders Execution 

may he issued, 

3. Only such judgments are enforceable by execution (Ji) as 
adjudge that (1) one party do recover against another party 

eJegit, sequestration, and attachment and all subsequent writs that may issue for 
giving effect thereto. And the term “issuing execution against any party” 
means the issuing of any such process against his person or property as, under 
the preceding rules of Ord. 42, is applicable to the case (Ord. 42, r. 8). For the 
writ of attachment, which is not treated of in this article, see title Contempt OF 
Court, Attachment and Committal, Vol. VII., pp. 279 et seq. For the execu- 
tion of sentence in criminal cases, see titles Criminal Law and Procedure, 

f^^^soNS ; Sheriffs AND Bailiffs. As to imprisonment for 
debt see title Bankruptcy ANm Insolvency, Vol. II., pp. 337 et sea. 

(c) See p. 90, post. “It is doubtful whether this” (attachment of debts) 
can be accurately described as an execution ” {ReSmith, Exparte Brown (1888), 

MOO.; A P- ^29, and see Fellows v. Thornton 

(1884), 14 a B. D. 335). 

(d) Seep. 101 , pos^; Re Hutchinson, Ex parte Hutchinson (1885), 16Q. B.D.515. 

(e) See pp.l 10, 113, ^ 

if). P- f post. This is mere equitable relief, and is not execution in its 
technical sense, but a substitute for it [Re Shephard Mtkins v. Shephard (1889), 

43 ‘a * Dickinson, Ex parte Charrington & Co. (1888), 22 

U. D. V. 18/, C. A. ; Re Potts, Ex parte Taylor, [1893] 1 Q. B. 648, C. A., per 
liiNDLEY, L.J., at p. 660 ; Norhurn v. Norhurn, [1894] 1 Q. B. 448). For the pur- 
poses of the Judgments Extension Act, 1868 (31 & 32 Viet. c. 54), the appoint- 
ment of a receiver is “ execution ” [Thompson v. Gill, [1903] 1 K. B. 760, C. A.). 
A win^ng-up order has been referred to as “equitable execution” (Re Chapel 

Tn\v k'V n 259, C. A„ per Bo^en, L.J., at p. 269). 

^ i ^ . A^ order for the payment of money is for the 

pui-pose of this rule wholly distinct from an order to pay into court (Re Greer, 

217 ; and see Be la Pole (Lady) v. Dick 

fL f S.’ ■^O* the enforcement of judgments and orders 

other than for the paj^ment of money, see pp. 73-89, post. 

W A declaratory judgment (see R. S. C., Ord. 25, r. 5) and orders for 
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IT —Matters Common to all Modes of Execution. 

a sum certain of money, a chattel, or the possession of land ; 
or that (2) one party do pay to another party a sum certain of 
money (i), or perform some other act, such as deliver possession 
of a chattel, or transfer land, or pull down a wall, or pay money 
into court ; or be restrained from doing some act, such as polluting 
a stream (k). 

Every order of the court or a judge in any cause or matter may 
be enforced against all persons bound thereby in the same manner 
as a judgment to the same effect (/). 

Sect. 2. — Time ichen, and Conditions under which, Execution 

nun/ he issued, 

4 . As a rule, the entry of the judgment or order is a condition 
precedent to any execution issuing upon it (m). 

5 . Where the judgment or order is for the payment of money 
or costs, or for the recovery of land, execution may issue imme- 
diately (»)) unless a stay of execution has been ordered by the 
court (o), or a special period for payment has been fixed by the 
judgment or order (p). In other cases, unless otherwise ordered, it 
may issue in fourteen days (q), 

6 . Where the judgment or order is for the payment of any 
money, or for the delivery or transfer of any property, real or 


inquiries or to refer to arbitration arc examples of other judgments or orders. 
The award on a submission may, by leave of the court, and even though 
the time for moving to set it aside has not expired, be enforced as a judgment 
(Arbitration Act, 1889 (62 & 63 Viet, c, *19), s. 12; 11, S. C., Ord. ‘12, r. 3lA; 
Ite A llankrujitcy Petition, Ex parU Canvasiau Trading CnrjKiratuni , [189(3] 1 
Q. B. 3(39, C. A.) ; or the report of an official or special referee may bo ado{)ted 
by the court, and if so adopted may be enforced as a judgment or order to the 
same effect (Arbitration Act, 1889 (62 & 63 Viet. c. 49), s. 13 (2) ). The referee, 
where the whole matter is sent to him to be tried, may order judgment to be 
entered {ibid., s. 14); see title Auiiitration, Vol. 1., p. 473. 

(/) As to the distinction between a judgment that the plaintiff do recover a 
sum of money against the defendant and an order that the defendant do pay 
money into court, see title Contempt op Court, Attachment and Committal, 
Vol. \U., p. 298, and cases there cited. 

(k) See title Judgments and Orders. 

(/) 11. S. C., Ord. 42, r. 24 ; and see title Judgments and Orders. As to 
enforcing an undertaking, see I), v. A, d- Co., [1900] 1 Ch. 484; Carter v. 
Jlohrrfs, [1903] 2 Ch. 312. Orders made under the Lunacy Acts, 1890 and 1891 
(63 & 64 Viet. c. 5 ; 54 & 65 Viet. c. 66), are enforceable by execution 
issued out of the Central Oflice of the Supreme Court (Rules in Lunacy, 1892, 
r. 126). 

(m) R. S. C., Ord. 42, r. 11 ; and see p. 16, post. But see llolthj v. Hodgson 
(1889), 24 Q. B. 1). 103. As to entry of judgment, see Ord. 41, rr. 1 — 10, and 
see title Judgments and Orders. 

(n) ^miik V. Smith (1874), L. R. 9 Exch. 121 ; Cruickshank v. Moss (1863), 8 

L, T. 


(o) As to stay of execution, see p. 27, post. 

ip) H. S. C., Ord. 42, r. 17. 

(7) Ibid., r. 19. This rule is practically obsolete, since a time for perform- 
ance must, ill order that an order to do an act may be enforced by execution, bo 
fixed by the judgment or order (R. S. C., Ord. 41, r. 6 ; and see p. 6, It 

should bo noted, however, that certain orders made in the Chancery Division 
must, to render them enforceable by execution, be followed by a “four day” 
order, and execution cannot issue until after such order. 


Sect. 1. 

In respect 
of what 
Judgments 
Execution 
may be 
issued. 


Entry of 
judgment 
or order. 

When 
execution 
may issue. 


Demand 

unnecessary. 
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Execution. 


Sect. 2, 

Time when 
Execution 
may be 
issued. 


Limitation. 


On jiidp^ments 
or orders 
requiring 
an act to 
be done. 


personal, by one person to another, execution may issue without any 
demand being first made (r), and without service of the judgment 
or order upon the judgment debtor (s). 

7 . Where the judgment or order is conditional, the conditions 
must first be strictly complied with(^). 

8 . No execution may issue upon a judgment or order for the 
recovery or payment of money after twelve years from its date 
(whether it afiects land or not (a ) ), unless in the meantime there 
has been a promise to pay, express or implied (h). Judgments and 
orders are specialties, and except to the extent to which they are for 
the recovery or payment of money are enforceable for tw^enty years 
after the date when they are made (c). 

9 . No execution will issue upon a judgment or order requiring 
an act to be done {d), unless such judgment or order states the 
time(e), or the time after service, within which the act is to be 
done, and unless a copy of such judgment or order, duly indorsed(/), 
IS served (g) upon the person required to obey it {h). If such 

(?) R. S. C., Old. 42, r. 1. There are certain exceptions, which will be found 
noted in their places. 

(1884), 3:3 W. E. 131 ; Land Credit Co. of Ireland v. 

[llu) ^ Hoptoiiy.Bohei'tson 


eSakd if (18^-^) la & 16 vietT serno; 

SSdabt o,d r ^ however, not a nullity, but 

(18l7), 11 Q^B 136) (184^), 4 Q. B. 707; Be Spooner and Payne 

IWdure Act, 1833 (3 & 4 Will. 4, c. 42), s. 3. 

Rural jSaniYorf/ v ^ or prohibitive order [Selous v. Crotjdon 

i f fcH 204i h 209 ; Hudson v. iratter (1894), 64 

effect ^ 

h2l1 ^a//oi%.‘7£j(l899r8TL^ ® 

by implication (Ttpirr,^ / nf j cannot be fixed merely 

ny irnphcation ( v Tonnend (1905), 93 L. T. 680, C. A.). 

the eket following uaikV'’'‘‘ir^mu a memorandum in the words or to 
this judgment ra?’oid^r1 ti the withm-named A. B. neglect to obey 
process of expf'iitmTi f therein limited you will be liable to 

judgment [or order] ” (E s c to obey the same 

the time fixed hv r. o). An order merely extending 

(1884), 27 Ch. D^CG^C require indorsement {Trelierne v. Dale 

mav^be set performance is irregular, and 

subject eenera'll^^KPAt'Vi ^ Halford v. Hardy ^ supra. On this 

uDject, generaUy, see title JuDOiiENTS aicd Okders. If the o^der states no 
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judgment or order omits to fix a time, it is not ineffectual, but 
the court will make a supplemental order (usually a “four day 
order ”) fixing the time for performance (i). 


Skct. 2. 

Time when 
Execution 

may be 


10 . Where judgment has been entered by the authority issued, 
of a consent order which has not heen registered under the Qgjjggnt 
Debtors Act, 1869 (^:), execution on that judgment is void against oidernot 
creditors of the judgment debtor, but not against the debtor 

himself (1). Debtors 

Act, 1869. 

U. A writ of execution may not be executed on Sunday (m). Sunday. 


Sect. 3. — Leave to issue Execution. 


12 . In the following cases the leave of the court must be 

obtained before execution is issued : — 

(1) Where the judgment or order is subject to a condition or conditional 

contingency. In this case the condition or contingency must first judgment 

be fulfilled and demand must be made upon the judgment debtor 


and leave to issue obtained (o). 

(2) If six years have elapsed since the date of the judgment or Lapse of 

1 / X six years. 

order (p). . . 

(3) if any change has taken place by death or otherwise in the change of 

parties entitled or liable to execution (q). paitkb. 



time for performance, it is not sufficient if the time is subsequently fixed and 
merely indorsed on the original order [Towrtend v. Toiviicnd [IdOo), 9'^ L. i. 

V. Needhafn. (1842), 1 Hare, 633; Gilbert v. (1878), 9 

Ch. 1). 269, C. A., per Jessel, il.lL, at p. 206; and see Morley v. Claveriny 


(18Gl),30Beav. 108. 

(/.■) 32 &33 Yict. c. 02, s. 27; and see title Judgments and Orders. A 
consent order made at the trial of an action is not within the section [lie Lennox^ 


Ex parte Lennox i 1880), 10 Q. B. I). 315, C. A.). 

(/) Gowan V. Wriyht (1886), 18 Q. B. 1). 201, C. A.; and see lie Smith, 

Ex parte Brmvn (1888), 20 Q. B. 1). 321, 0. A.). 

(m) Sunday Observance Act, 1677 (29 Car. 2, c. 7), s. 6. ^ 

(ri) In the cases of attachment and sequestration the application must bo to a 
judge in chambers by summons, or, in the Chancery Division, to a judge upon 
motion. In all other cases it must be to a master in chambers, and is usually 
made ex parte in the first instance. In clear cases the order may be made on 
an ex jHnte ajiplication, but in all others the mahter directs a summons to issue. 
The application must be supported by an affidavit setting out all the facts 
which entitle the ajiplicant to the relief sought ; see Yearly Practice of the 
Supremo Court. 1911, notes to Ord. 42, r. 23. 

(o) IL S. C., Ord. 42, r. 9. For instances of judgments coming within this 
rule, see Morgan v. Brisco (1885), 31 Ch. D. 216, and Bell v. Denver (1886), 54 
L. T, 729; and compare Robinson v. Galland (1889), 37 W. 11. 396. For the 
rights of other parties if the condition is not fulfilled, see p. 10, post. 

(p) li. S. C., Ord. 42. r. 23 (a). 

(g) Ibid.; and see East End Benefit Society v. Slack (1891), 60 L. J. (Q. b.) 
359, and Jones v. Jagg<ir (1886), 54 L. T. 731. In the case of the death of 
tito judgment creditor his executors may obtain leave tx parte [Mercer v. 
Lawrence (1878), 26 W. IL 506), but they must prove that probate has been 
granted [Vogd v. Thempbon (1847), 1 Exch. 60). For the other effects of a 
change of parties, see p. 9, post, and Yearly Practice of the Supreme Court 
1911, p. 577. As to execution against the property of a convict, see p. 15, 
post. 
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Execution, 


Sect. 3. 

Leave to 
issue 

Execution. 

On a judg- 
ment for or 
against a 
wife. 

Assets 
in futuro. 

Goods in 
han{is of 
receiver. 

Partner. 

Actions 
between a 
firm and its 
members. 

Company, 


Railway 

company. 


Unpaid 

capital. 


Sequestra- 
tion and 
other writs. 


_ (4) Where a husband is entitled or liable to execution upon a 
judgment or order for or against his wife (?•). 

(5) Where a party is entitled to execution upon a judgment of 
assets in fiituro (s). 

for^leave(^t)^ judgment or order itself imposes the necessity 

(7) Where the goods to be seized are in the hands of a receiver (a) 

or a sequestrator (b). '' ^ 

(8) Where the judgment or order is against a firm, and it is 
sought to issue execution against an alleged partner who has either 

(a) not appeared in his own name to the writ of summons, or 

(b) failed to appear after being served with the writ, or (c) not 
admitted on the pleadings that he is a partner, or (d) not been 

adjudged to be a partner (c). > w 

(9) In actions between a firm and one or more of its members, 
or between firms having one or more members in common (d). 

IS entitled to execution against the share- 

a judgment recorded against 
such company, or against a public officer or other person represent- 
ing such company (e). ^ ^ 

judgnaent or order is against a railway company 
arm^cT^ment (/)*° engagements and has filed a scheme of 

««^er the Companies Clauses Consolidation 
(13) In the case of the following writs: Sequestration against 

iff: J««‘e feS 

TKATORS, p. a31,;)OSf. ^ ExeCUTORS AND ADMINIS- 

i“®tance, //o(/, 9 es v. Fincham (1875), 1 Ch. D. 9 PA 
Lyues (“865), W l! J. 

(lo6 

(£;Lar*y!lv“t^Wr(l8T6r2°Ch perfected 
made in the proceedino- in wbinb fi.’ ’ E. A.). The application should be 
application appointed, and is known as an 

y l'aWercof/(18r2) 1 Anglian Fail. Co., supra; Hawkir^s 

see p. 15, post. ' execution against a convict’s property, 

(6) Angel v. Smith (1804) 9 Ypr a ^ 

(c) B. S. C. Ord 4 c/{: Q. • j ^^^ON, L.C. 

disputed, the order mav be irinrlo f Where liability is not 

ship will be ordered to be tried ; otherwise, the issue as to partner- 

T. L. E. 708: and see // Banking Co. v. Trotter (1887), 3 

also title Paktnekship ^ 1 K. B. 854, C. A.). See 

S eI'o'’o o- p. 10, post. 

wlgaiSYrSwrio'™^ 12 T),s. 9. As to execu- 

Canals. ^ P soe also p. 13, ^os^, and title Railways and 

applicS“n LTst be'^by mS:^n il^ onr ^® * ® 

Companies, Vol. V., p^ 695^ and p.^l2,p°? 
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the property of a corporation or its officers (h) ; sequestration for 
costs (r) ; attachment (k) ; assistance (1), and delivery (?n). 

The granting of leave is a matter of discretion (n), and the court 
may refuse leave, or postpone it, or impose terms (o), or direct 
any necessary question to be tried first (p). 


Sect. 4. — By and against ivkom Execution may be issued, 

Sub-Sect. \.—ln General 

13. The person (called tlie judgment creditor) who is named 
or ascertained in a judgment or order as entitled to the benefit 
thereof may issue execution against the person (called the 
judgment debtor) who is subject to the obligation imposed on him 
thereby, even if either of such persons is not a party to the cause 
or matter in which such judgment or order was made(^y). 

14. The rights and liabilities of the judgment creditor or judg- 
ment debtor (except a merely personal liability) may, by reason of 
alienation, bankruptcy, or death, devolve upon some other person (r), 
who may then issue, or be the subject of, a process of execution ; 
but the trustee in bankruptcy of a judgment creditor must be made 
a party before execution can issuers’), and in certain cases of equit- 
able execution fresh proceedings may have to be commenced (a) 
and the heir-at-law or personal representative of a deceased 
judgment debtor brought before the court (/>). 


h) 11. S. C., Ord. 42, r. SI ; and see p. 81 , post. 

y) K. S. C., Ord. 48, r. 7 ; and see p. 80, jwst. It is not necessary to shov 
that there is any i)articular property which is available for payment of the costi 
(Hnlhert V. Cathairt, [1800] A. C. 4*70). 

(/c) 11. S. 0., Ord. *14, r. 2 ; see title Contempt of Court, Attachment ani 
Committal, Vol. VIL, pp. 809 et seq., and 11 S. G., Ord. 45, r. 1. 

(/) U. S. C,, Ord. 48, r, 1 ; and see p. 75, jiosl 

On) Hfid. ; and see p. 7-1, jmt. 

V. Jaqqar (ISSO), 54 L. T. 781 ; Cocks v. Great Western Hail Co 

h-J-i iit p. 98 ; Bryant v. Torkinytoi 
.) . "v •!'* Clements^ Kx parte tlements, [15*111] 1 K. IJ 

V. Catiicart^ supia ; S/trirnpUm v. Sidoionth Bail Co 
(18(>j)i ij. R. 8 C. P. 80. The discretion nuist be exercised judicially (La 
V. Bade and Torrinyton Junction Ihil Co. (1871), L. R. 0 C. P. 570). 

W Ml Denver (1880), 54 L. T. 729. 

[p) \H expressly provided by the R. 'S. C., in cases 1, 2, 8, 4, 5, 8, 
* ’ i> ri ^'“’initted that the court has the same power in the other cases : 

(1880), 33 Ch. 1). 220, C. A. 

^ ( 7 ) K. b. ( . Ord. 42, r. 20. After the writ of execution has been issued the 
ju ^ment creditor and judgment debtor are usually called the execution 
creditor and execution debtor. 

(r) Rut in that case execution can only be issued by leave of the court (se( 
p. 7, ante). ^ ^ 

(^i) See he Clements^ Ex parte Clements^ supra. For the general effect on 
execution of the bankruptcy of the judgment debtor, see title Rankruftcv 
1^S«\VENCY, Vol. IL, pp. 271 et seq. 

[IH^I] 1 Q. B. 448; Stewart v. Rhodes, [1900] 1 
t h. 880, C. A. ; and p. 122, post. 

(h) Be Shephard Atkins y. Shephard (1889), 43 Ch. D. 131, C. A.; and see 
Ihompsm V. Gtll [1903] 1 K. R. 700, C. A. 


Sect. 3. 

Leave to 
issue 

Execution. 


Judgment 
creditor and 
debtor. 


Represen- 
tatives of 
creditor and 
debtor. 
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Execution. 


Sect. 4. 

By and 
against 
whom 
Execution 
may be 
issued. 

Conditional 

judgment. 


Foreign 
sovereign and 
ambassador. 

Judgment 

against 

persons 

jointly. 


Judgment 
against a 
firm. 


15. If a judgment is given in favour of several partners (c) or 
co-executors (d), and one dies, the survivors may issue execution. 

If the judgment creditor or debtor dies after a writ of execution 
is issued it does not, as a rule, abate, but the rights and liabilities 
devolve upon the executors (e). 

16. A person who has obtained a conditional judgment or 

order, and has not complied with the condition within a reasonable 

time, is considered to have abandoned the benefit of the judgment 

or order; and any other person interested in the matter may take 

any proceedings which are either warranted by the judgment or 

order, or which might have been taken if the judgment or order 
had not been made (/). 

17. No execution can be issued against a foreign sovereign, or 
the ambassador or other public minister of a foreign power (^). 

18. Where the judgment or order is against persons jointly, 
execution raa}' issue against their joint property, or may be levied 
upon the property of any one or more of ihem{h), 

Sub-Sect. 2. — Partners and Parinership Property, 

19. Where a judgment or order is against a firm, execution 
may issue : (1) Against any partnership property within the 
jurisdiction (i) ; (2) against any person who has appeared in his 
own name, or who has admitted on the pleadings that he is a 
partner, or who has been adjudged to be a partner ; (3) against any 
person who has been individually served, as a partner, with the 
wilt of summons, and w'ho has failed to appear (A*). A judgment 
creditoi claiming to be entitled to issue execution against any 


(r) Pavis & Eon v. Andren'Sy [1884] W. N. 94. 

(c;) Baird V. Tompson (1884), 14 L. R. Ir. 497. In this case no leave is 
necessary [ibid.). 

[e) Ellis V. (driffith (1848), 16 M. & W. 106; and see Cleve\. Vere (1636), 
Uo Car. 4o0 ; Case (1598), Koy, 73; Clerk v. Withers (1704), 

J lid. RajTn. 10/2 ; U hnram v. BroxHjhton (1748), 1 Ves. Sen. 180. The excep- 
tions are mentioned posiy in the sections dealing with the different writs. For 
the effect of death upon writs of execution already issued, see p. 15, jyost. 

77 j illustration of the application of this rule, 

see V. R^/nde//, [1908] 2 K. B. 114, which shows that where judgment 

or rehef has been given on a condition, the judgment creditor cannot be com- 
pelled to perform condition, but cannot get execution if he does not do so. 

[y) Diplomatic Privileges Act, 1708 (7 Ann. c. 12). For the details of this 
immunity and the persons entitled to it, see titles AcTio*\, VoL I., pp. 18 et seq. ; 
Constitutional Law, VoL VL, pp. 428 et seq. » PP 

[h) ihe writ of execution must be joint to accord with the judgment (C/ar^e 

V. Clement and Ey.ghsh m9G), 6 Term Rep. 525). Execution under it may, 

n -""ir o w property of either of the joint debtors [Abbot v. Smith 

^ (A V ^ 5 Term Rep. 553). 

y) Even though one of the partners is an infant [Lovell ayid Christmas 

infant, no execution can issue against his private 
Ol ayid Christmas v. Beauchampy supra) ; if a married woman, it is 

(fVanl)'! [I'sVgTraT'/et 
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other person as being a member of the firm must obtain an 
order establishing his liability (0 ; and if such other person has to 
the knowledge of. the judgment creditor left the firm before the action 
was brought, he must be served with the writ {m). If such liability 
be disputed, an order may be made that the liability of such person 
be tried and determined in any manner in which any issue or 
question in an action may be tried or determined. But except as 
against any property of the partnership, a judgment against a firm 
does not render liable, release, or otherwise affect any member 
thereof who was out of the jurisdiction when the writ was issued, 
unless he has been made a party to the action, or has been served 
with the writ within the jurisdiction before judgment (//). The 
judgment creditor may also bring an action on the judgment 
against the partners individually (o). 

20 . Where the judgment or order is against a partner or 
partners individually, no writ of execution can issue against any 
of the partnership property (p) ; but the judgment creditor may 
obtain an order (q) charging that partner’s interest (r) in the 
partnership property, or appointing a receiver of his share of the 
profits (.s); and the same rule applies in the case of a cost-book 
company (a). 

The effect of the order is that the interest of the debtor is ecpiitably 
charged to the creditor, but it does not give the execution creditor 
a right to an account during the continuance of the partnership (/;). 
In the case of a partnership other than a cost-book company, the 
summons and all orders made thereon must be served on the judg- 
ment debtor, and on his partners within the jurisdiction, or in the 
case of a cost-book company on the judgment debtor and the purser 
of the company, and such service is good service on all the partners, 
or on the cost-book company, as the case may be (c). 


vSect. 4. 

By and 
against 
whom 
Execution 
may be 
issued. 


Judgment 
atjaiiist a 
partner 
individually. 



2b Q. B. D. s-m. 

(«) K. b. C., Ord. 48 a, r. 8. And, generally, as to proceedings by or against 
arms or ])artiior8, see title PARTNEUsiiir. 
o) Clark V. Culbn (1882). 9 Q. B. D, 800. 

00 lartnership Act, 1890 (oJ & 54 Viet. c. 39), s. 23 (1). Trior to that Act 
the partner s share in such of the partnership property as was seizable could be 

taken and sold under aji.fa. ; see Jlebnore v. Smith (1) (1887), 35 Ch. I). 436, 

A, 

(7) The order can only be made in the High Court, the Palatinate Chancery 

ouit of liancaster, or the county court, and must be upon summons (Partner- 
Hhin Act. IhOn ;; I ir:..*. . ^ ' 


1* /t •» ^ ill \ Hi vwn. t/uitoi 

‘t- Co [i89o] 1 Q. B. 737, C. A.). 

Y{ ^“'.'t'yorship Act, 1890 (53 & 54 Yict. c. 39). s. 23 (2). 

") n,uL, s. 2:) (-1), w 

(i) llr„wn, Janmu .6 Co. v. Hidchimon ,fc Co., [1895] 2 Q. B. 120, C. A. Tho 
17 ir-'*' protected “ transaction ” within the Bankruptcy Act, 1885 
, fiiC. »• '»> ("'tW V. Southwood, [1897] 1 Q. B. 517). 

W U. S. C., Ord. 4G, r. 1(a). 



12 


Execution. 


Sect. 4. 

By and 
against 
whom 
Execution 
may be 
issued. 

Incorporated 

bodies 

generally. 

Companies 
registered 
under Com- 
panies Act, 
1908. 


Companies 

incorporated 

under 

Companies 

Clauses 

Consolidation 

Act, 1845. 


Sub-Sect. S —Companies and other Incorporated Bodies. 

21 . Speaking generally, judgments and orders for the recovery or 

payment of money or for the recovery of land against incorporated 

bodies, whether public or private, are executed in the same manner 

as against individuals (d) ; and their property, real or personal, may 

be taken m execution (e) even though, in certain circumstances, it 
is held in trust for public purposes (/). 

registered under the Companies 
(Consolidation) Act, 1908 (r/), execution may issue against the 

proper y of the company, but no execution can be issued against the 

propeity of any individual member of the company, the judgment 

cie 1 or s only remedy against the shareholders being a winding-up 

pe 1 ion ( i ) , and no execution can in any circumstances be issued 

^ under a judgment or order against the com- 

P , the company s assets are not sufficient to satisfy a 

^ j judgment creditor may bring a winding-up 
PYOPnf^ ' ’ soon as the petition has been presented all 

1 ^^^ Stayed by the court. If the company is being 

niif In f ^ ^ ^ supervision of the court, alt executions 

are void*^!/)^ against it after the commencement of the winding-up 

companies incorporated for public purposes 

evppnUo Consolidation Act, 1845 (»!), if 

mnv ^ pi-operty and effects of the com- 

found sufficient whereon to levy such 
holders In execution can be issued against any of the share- 

the company not pa id up (u). Execution against shareholders will 



(/i) Ibid., s. 262. 

individual shareholder* "seeTiiidlev^^''^^^^ the judgment creditor and th 


W Companies (ConsolSon" rir 

For the whole subiect of winriir^ ^ • Ldw, c. 09), ss. 129, IdC 

s<p up, see title Co.mpanies, Vol. V., pp. 31) 

et subject is fully dealt with in title Companies, Vol. V., pp. 53 

jW) 8 & 9 Viet. c. 16. 

p. 8,^an«e. ’ necessity for obraining the leave of the court, se 
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he granted only after proof of total (o) or partial (p) failure of 
execution against the company, and only against persons who \\ere 
shareholders at the time of the failure of the execution against the 
company, whether they were so at the date of the judgment or 
not iq). The register of shareholders, which the execution creditor 
has the right to inspect (r), is immd facie evidence that any particu- 
lar person is or is not a shareholder, but is not conclusive (s) , 
and a shareholder who is registered may show that as between 
himself and the company he is not liable upon the shares held by 

him {t). 

Execution may be issued in somewhat similar circumstances 
against shareholders or public officers of joint stock companies which 
were registered under the Companies Act, 1844 (a), or the Country 
Bankers Act, 1827 (i), and have not been re-registered under the 
Companies (Consolidation) Act, 1908(c). 

24. Execution may be issued by leave against members of 
companies regulated by the Chartered Companies Act, 1837 {d ) ; 
the question as to what members are thus liable, and the extent of 
their liability, depends upon the particular charter (c). 

25. Formerly, before execution could be issued against a share- 
holder upon a judgment or order against the company, a writ of 
scire facias had to be sued out, to which the shareholder could plead 
any matter of defence (/), but the simpler procedure of obtaining 
leave to issue the execution under B. S. C., Ord. 42, r. 23 (f/), has 
made this writ practically obsolete. 

26. As to railway companies, none of their rolling stock or 
plant can be taken in execution (/i), though other property, such as 


(o) A mere statement by a solicitor’s clerk that abortive writs oifi. fa. have 

issued against the company is insufficient {Ilitrhins v. Kilkenny Rail. Go. 
(1850), 10 C. B. 100). Returns of nulla bona to writs of fi. fa, coupled with an 
unanswered affidavit of no effects have been held sufficient evidence (Rantrick 
V. Derbyshire, Staffordshire and Worcestershire Junction Rail. Go. (1853), 0 
Exch. 149; liidyway y. Security Assurance Society 18 C. B. 080). The 

return of nulla kma need not have been filed before the application is made 
[Ilfracombe Rail. Go, v. Devon and Somerset Rail. Go. (1806), L. R. *2 C. P. 15). 

(p) Riyhy v. Dublin Trunk Rail. Go. (1807), L. R. 2 0. P. 586 ; Ilfracombe Rail. 
C’o, V. Poltimore (1808), L. R. 3 C. P. 288. Failure of execution may be proved 
even if an eleyit (which is in law “ satisfaction ’9 bas been issued (/(. v. Derbyshire, 
Stfiffordshire and Worcestershire Junction Rati. Go. (1854), 3 E. & B, 784). 

(q) Nixon y. Green (1856), 11 Exch. 550. 

(r) Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 36. 

(s) Rastnek v. Derbyshire, Staffordshire and Worcestershire Junction Rail. Go., 
sujtra; Edwards y. Kilkenny and Great Southern and Western Rail. Go. (1863), 
14 C. B. (n. s.) 526 ; Portal v. Emmens (1876), 1 C. P. D. 201, 064, C. A. ; Kipling 
y. Todd (1878), 3 C. P. D. 350, C. A. 

t) Guest y. Worcester etc. Rail. Go. (1868), L. R. 4 C. P. 9. 

a) 7 & 8 Viet. c. 110. 

b) 7 Geo. 4, c. 40. 

[c) 8 Edw. 7, c. 09. 
d) 7 Will. 4 & 1 Viet. c. 73. 
ft) See also title Companies, Vol. V., p. 756. 

/) See Healey y. Ghichester and Midhurst Rail. Go. (1870), L. R. 9 Eq. 148. 
Cv) See p. 7, ante. 

(h) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 4 ; see title 
Railways and Canals. 


Sect. 4. 

' By and 
against 
whom 
Execution 
maybe 
issued. 


Companies 
regulated by 
Chartered 
Companies 
Act, 1837. 

Writ of 
scire facias. 


Railway 

companies. 
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Execution. 


Sect. 4. 

By and 
against 
whom 
Execution 
may be 
issued. 


surplus lands, may be (/) ; but a judgment creditor may obtain the 

appointraent of a receiver, and if necessary a manager, of the 

company s undertaking (k). If a railway company has filed a scheme 

of arrangement with its creditors, of which notice has been given 

in the London Gazette, no execution may be issued without the leave 

of the court until after the scheme has been enrolled or rejected 
by the court (Z). ■’ 


Propertv of literary and scientific institutions may be 
institutions. . execution, but not that of the commissioners of such an 

institution (/n), and, in like manner, commissioners acting under 
the Commissioners Clauses Act, 1847, are protected (n). 

Trade union. A judgment for recovery of money against a trade union can 

only be enforced against the property of the union (o). 


Married 

women. 


oUB-bECT. 4. — Married Women. 

Speaking generally, judgments and orders against a married 

nrnnprdv^^^ ^ enforced against so much of her separate 

fwp 0^7 unrestrained from anticipation (p). To this rule 

nsHtnfpd ^ of proceedings 

oro^-<fpr of th® judgment 

incnmp wVi' unpaid may be taken in execution (r), but not 

payable to the married woman at the date of the attempted execu- 

order tbflf mnrp^' guient creditor delays entering judgment in 

the court mnv accrue before the date of the judgment, 

the court may refuse to allow execution to issue (t). 

anticination ?<5 P^opo’^'f^’ although not restrained from 

cannot, as a rule, be taken under the ordinary writs of execution (a), 


119,^ Jiid/’/iff Junction Rail. Co. (1888), 40 Ch. D. 
(0 S.y8.^a Act, 1867 (30 & 31 Viet. c. 127), s. 4. 

and 1893 (56 & 57 Viet. 1882 (4o & 46 Vict. c. 75), ss. 1 (2), 19, 

be attached for contemnf nf f n certain circumstances she can 

Edwards, [1896] 2 Q ^PProving Whiteley v. 

and Wife. ’ subject see, further, title Husband 

T- 198, C. A. 

pok, iu the secti^ns^dLhug^Uh ’Srii'ffer?^^^ execution are noted, 



Part II. — Matters Common to all Modes of Execution. 


15 


and the judgment creditor’s remedy, if any, is by the appointment 
of a receiver (h). 

Sub-Sect. 5. — Executors and Administrators. 


29 . If the judgment debtor dies after a writ has been delivered 
to the sheriff for execution, the sheriff must proceed with the 
execution and seize such property as belonged to the testator at 
the time of delivery of the writ (c). Wliere, however, the death 
takes place after the judgment or order and before delivery of the 
writ of execution to the sheriff, at common law the proceedings 
had to be revived against the executor or administrator by the writ 
of scire facias before execution could issue, but now, by the rules of 
court, a writ may issue, by leave of the court, against the personal 
representative, and the testator's property be seized without any 
other intermediate proceeding {d). 

30 . Execution against a personal representative under a judg- 
ment or order against his testator can, in the first instance, only be 
de bonis testatoris or de bonis intestati (e), but if the sheriff on levy- 
ing execution finds the assets insufficient, and finds that the personal 
representative has misapplied or appropriated them, he may make 
a return of devastavit (/), and thereupon the judgment creditor can 
obtain a fresh writ de bonis jyropriis {g). But in practice this is not 
done, and if the assets are insufficient the judgment creditor may 
bring an action against the executor or administrator on the judg- 
ment, suggesting a devastavit, and if the devastavit be proved 
judgment may be given and execution issued de bonis propriis. 
Unless a devastavit can be proved, execution can only issue against 
the assets of the testator (A). 


Sub-Sect. G.— Convicts. 

31 . "When a person has been sentenced to deatli or to penal 
servitude upon a charge of treason or felony, all judgments oi 
orders against him for the payment of money may be executed 
against liis property in the ordinary way, whether such property h 
in the hands of an administrator or interim curator appointed 
under the Forfeiture Act, 1870 (0, or in the hands of any person 

who has taken upon himself the possession or management 
thereof without legal authority (j). 

(^) See Re Peace and Waller (1883). 24 Ch. 1). 405, C. A. 

(c) II nyht V. Mills (1859), 4 U. & N. 488 ; Thoroup^good's Case (1598), No 

V. seep.26,,.0.<; compare 

(d) See pp. 7, 43, ante. 

testator’s (or intestate’s) goods can be seized, not tl 

vX0cuto] 8 Own* 

personal representative has wasted the assets. 

representative’s own goods; see Rock 

TRATORr ^ treatment of this subject, see title Executors and Admini 

VoMX Criminal Law and Procedur 

property of a convict is vested in an administrator, it 

AO ^ ^'i^gment creditor can issue execution by leave under E. S. ( 
v^ra. 42, r. 23 ; see p. 7, ante. 


Sect. 4. 

By and 
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Execution 
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issued. 

Death of 
judgment 
debtor after 
writ delivered 
for execution. 


Execution 
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Convicts. 
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Execution. 


Sect. 5. 

Proceedings 

on Issue 
of Writs of 
Execution, 

Procedure on 
obtaining 
issue of writ. 


Indorsements 
on the writ. 


Delivery of 
writ to 
sheriff for 
execution. 


bECT. 5. Proceedings on Issue of Wnts of Execution, 

32. Writs of execution are issued out of the Writ, Appearance, 

and Judgment Department of the Central Office, unless the action 

IS proceeding m a District Eegistry, in which case the writ is 

issued there. Before issue the following conditions must be 

complied with. The judgment or order upon which execution 

IS to issue, or an office copy thereof showing the date of entry, 

must be produced, and the officer must be satisfied that t4 

pioper time has elapsed to entitle the judgment creditor to 

execution (/c); the judgment creditor or his solicitor must sign 

and file a pmcipe in the prescribed form {1 ) ; and the order giving 

leave to issue the writ, and an affidavit of service {in) when either 

0 these are necessary, and the appropriate form of writ, must be 
produced. ’ 


33. Every writ of execution must bear the date of the day on 

\ indorsed with the name and place of 

abode or office of business of the solicitor actually suing out the 

same, and when the solicitor actually suing out the writ sues 

out the same as agent for another solicitor, the name and place of 

f j othei solicitor must also be indorsed on the 

T solicitor is employed to issue the writ, 

then it must be indorsed with a memorandum expressing that 

defendant in 

nnri fv. ^ ™®ntioning the city, town or parish, 

bnn«« nf i^amlet, street, and number of the 

there be Pi^'ntiff s or defendant’s residence, if any such 

T nnHn J nf issued is delivered to the deputy or agent in 

r • under-sheriff (which in both cases is the 

r wr?t («) )> f«i- execution. If 

dehvmed L Jhe must first be 

within thp ponnfv charged with the execution of writs 

date. A recpint it to the sheriff with his man- 

be given bv thp stating the date of its delivery, must 

De given by the sheriff on request (p). 


(Jc) R. S. C. Ord. 42, r. 11. 

astL solicitor on the^reco^rd^^^^ execution need not be tbe sam 

praecipe must contain tre tJtK 'lhP 

to be issued, and tCnLes of tb.® ^ ^ 

goods the execution is to Kp ic a -.P^^ties or of the firm against whosi 
Appendix issued. For the prescribed form, see R. S. 0. 

(^0 P* 6, ante. 

consequences of indors^nw j indorsement and its effect, and thi 

(o) Vurr/s V Lo,d xf P' ^0- 

Ad. &E1. sag. TodelWtL = U'oodland y. Fuller (1840), U 

V. Keene, [1882) W. N ins P o^cer is irregular {2'rimingei 

WSl.e,M.le.,.K,(£L^-.We. 55), 
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Sect. 6 . — The Form of Writs of Execution. 

35. All writs of execution, except writs of sequestration and 
wu*its de hoiiis eccksiasticis, are directed from the King to the sheriff 
If, however, the sheriff is an interested party, or the office is vacant, 
the writ is directed to the other sheriff if there are t\\o{q), and 
otherwise to the coroner or elisors as the sheriff’s deputies (r). The 
sheriff is the proper officer of the court, and, except in the cases 
mentioned above, a writ directed to any other person is bad(.s). 

36. Every writ recites the judgment or order under which it 
is issued, and then commands the sheriff what he is to do, in terms 
varying according to the particular kind of writ(/); and the 
wording of the command must carefully follow that of the judg- 
ment (a). Except in the case of a writ of sequestration (/>), the 
writ gives an additional command to make a return in the 
words, “and in what manner you shall have executed this Our 
Writ make appear to Us in Our said Court immediately after the 
execution thereof, and have you there then this writ.” The writ 
is tested in the name of the Lord Cliancellor, or if that office is 
vacant, in the name of the Lord Chief Justice of England (r). 

37. The form of a writ must follow that prescribed by tlie 
rules of court, with such variations as the circumstances may 
require (d). 

38. Every writ must be dated with the day on which it is issued, 
and must be indorsed with the required particulars (c). Moreover, 
a^ writ for recovery of money must also be indorsed with a 
direction to the sheriff to levy the money sought to be recovered 
under the judgnient or order, stating the amount, and also (if 
desiied) to levy interest thereon at the rate of £4 per cent. 2 >er 
annum from the date of the judgment or order ; but wliere there is 
an agreement between the parties that more than £4 per cent, 
interest shall be secured by the judgment or order, then the writ 
may be indorsed accordingly (/). Every judgment debt carries 


( 7 ) LetHora v. liicJclei/ (ISKi), 5 & S. 144 

[r) Seo title Couoxers, Vol. YilL, p. 248. 

‘>81) • 18 i^oivrimj v. Prikliard (1811), 14 Ea; 

(0 form of each writ see R. 8 . C., App. II. 

M C7aW (1842).4 Man. & G. 62 ; PhiUips v. Birch (1842), 

^ ()q ’Se'e p 9 consequences of iiTegularity, see p. 28, pod. 

/■) R. S. cV, Ord'. 2 , r. 8 . 

nrtmnl^wr'V instance, upon the discontinuance of 1 

rfi costs, although no order has been mad.^ ; and t 

07 (i) ^ f'^cts {Bolton v. Bolton (1876), 8 Ch. ! 

('') See p. 16, ante, 

(/ ■ 

Bos IV 

fonn 

lit £4 per cent, per annum from the day of , 19 until navm 
besides sherifl s poundage, officer’s fees, and costs of levying, aud all^ le 

H.L.— XIV. 

u 


) Seo p. 16, ante, 

' ) \l. S. C., Ord. 42, r. 16 ; and see Fi/man & Co. v. Burt, [18841 W. N. 1 ( 
'«// V (.oahs (188,), o7 L. J. (cii.) 101 , C. A. The indorsement is in i 
ri costs of execution etc., also intere.st on £ 
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Execution. 


Sect. 6. 

The Form 
of Writs of 
Execution. 


Issue 

against 

persons 

jointly. 


Bailiffs, 


Franchises 
and liberties. 


interest at £A per cent, on both debt and costs from entry of judg- 
ment unless otherwise ordered (.(/ ), until the same is satisfied, and 
such interest can be levied under a writ of execution (/i). On a 

judgment by consent for payment by instalments, interest is not 
recoverable (/). 


39. Where the judgment or order is against two or more 
persons jointly the writ must issue against them jointly, and 
separate writs are irregular (k). 


Sect. 7. — By ivhom Writs of Execution are executed. 

40. Although the sheriff, or other officer to whom the writ is 
addiessed, is (with the exceptions mentioned below) responsible for 
its enforcement, it is actually executed by officers called bailiffs, 
whose authority is a warrant addressed to them by name by the 
sheriff or under-sheriff (/). The form of the warrant usually 
follows that of the writ ; but a variance between the writ and the 
warrant is immaterial, since the sheriff, in any proceedings against 
him, would and could only justify under the writ (m). 

The warrant is usually addressed to the “ bound bailiffs,’^ who have 
made a declaration under the Sheriffs Act, 1887 (n), and are bound 

^ obligation with sureties for the due execution of 

their office, and are his regular officers ; but, at the request of the 

judgment creditor, the warrant may be addressed to any other 

peison, wlio will then be called a “special bailiff, “ and for whose 

acts and defaults the judgment creditor, and not the sheriff, will be 
liable (o). 

If the wiit is addressed to the coroner, and the warrant addressed 

to the sheriff’s bound bailiff, the latter is the coroner’s officer, 
and not the sheriff’s (j)). 

41. n within the territory of the sheriff’s jurisdiction there is 
a larichise or liberty, that is, a district within which some person 
01 body corporate has a right to the return and execution of writs, 
the warrant is usually issued by the under-sheriff to the bailiff of 

e 1 er y, who is solely responsible for its due execution (5), and 


blanks must be filled in ■when the writ is delivered to tin 

(A) ^ S- C., Ord. 42, r. 16. 

(i) Ctnidery v. Finnerty (1892), 66 L. T. 684. 

Jo7!el(I84lffrjur.^l3^' (1851), 1 I. Ch. E. 597 ; and see Eayner v 

of the^heriff appointment, jurisdiction, rights, and liabilities 

of the coro"- Sheriffs and and for those 

Vol. Vin p 248 ^ mating as the sheriff's deputy, see title Coroners, 

(1834), 3 Dowl. 49. 

responsiMe^for himself whether bound or special, may be personally 

(?) Shenfls Act, 1887 (50 & 51 Viet. c. 55), s. 34. 
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a return of mandavi ballivo{r) by the-sheriff to the writ is a good 
return. But the writ must in all cases be directed to the sheriff, 
and is invalid if directed to the bailiff of the liberty (s). 

The execution can be enforced within the liberty by the officers 
of the sheriff, and it will be good even if the writ have not a 
non oinittas clause (i), but the sheriff will be answerable to the 
owner of the liberty whose rights have been infringed (a), though 
the party suing out the writ wdll not (6). The bailiff may waive 
his privilege and act as sheriff’s officer (c). If the writ contain a 
non oinittas clause the sheriff ’s officer puts the execution in force (d). 


Sect. 8. — How Writs oj Execution are executed ((?), 

42. The writ of execution is delivered to the under-sheriff, 
who retains it, and indorses the date on which he receives it(/‘), 
and issues his warrant to the bailiff, authorising him to enforce the 
execution by the means appropriate to the particular writ (e). The 
writ is the sheriff’s justitication for the acts done under it, and he 
is not bound to execute it unless it is in proper form and properly 
indorsed ; but if the writ is regular, he is hound to execute it without 
(|uestion, and it gives him an absolute justification for all acts done 

under it(,^/), even though the judgment is afterwards set aside (/i). 

He should carry out the lawful directions of tlie execution creditor, 

and if he disregards them in executing the writ may become a mere 
trespasser (/). 

43. The judgment creditor, or his solicitor, is liable if the 
writ has been wrongfully issued (k). 

Ihus, where tlie writ of execution is set aside as illegallv issued (/), 
or is issued and put in force after the debt has been paid, the client 


(r) That is, that the sherifT has delivered tlie writ to the bailiff of the franchis 
for execution, i'or returns to writs, see p. 22, post. 

(s) Grant v. liagye (1802), 3 East, 128; Bowrimj v. Pritchard (1811), 14 Eus' 

{t) Anon omittas clause is a direction to the sheriff in the writ “ that yo 
omit not by reason of any franchise or liberty/’ 

7 

(/;) ranett v. Small/, a<je (ISOS), 9 East, 330. 

/■), ICn (1839), 10 A.I. & I'll. 477. 

,1) ShoniTs Act, 1887 (oO & 31 Vict. c. 33), s. 34 (f). 

dovotwi’L^it*’ “otl'oda of enforcing each particular writ, see the sectio 

(/) Statute of Frauds (29 Oar. 2, c. 3), s. 13. 

v \ ti 1 A '^1 compare Withers v. Parker (1859), 4 II. & N 

1 oi tlio whole subject of the sherill’s liability in damages for wrou-ful o 
negltgont cxecmtion, see title Siieuiffs and llAii.iFFS. ° “ 

(r!72), :rwiis.'34i V- Lou 

within rrovarnall/*^^ ]' execution cannot be execute 

by < v .Vv M u" ® “'•'“''‘/‘‘I or ctiptiWo of being immediately inhabite 

411 ?; ils Tb V- Cakia (1870), L. b 

a royal reddonc ‘ f is not privileged, having ceased to b 

m ( , r r '"/- (1883), 22 Ch. D. 31G, C. A?). 

[ ) lerhins y. Plympton (1831), o Moo. & P. 731. 
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Execution. 


Sect. 8. 

How Writs 
of Execu- 
tion are 
executed. 

Indorsement, 


and solicitor are liable (m) ; but neither of them is liable if it is 
left to the sheriff to do what is right (n). 

1 The writ is usually indorsed by the person issuing it “ The 

defendant [or person against whom it is issued] is a [ 1 

nrescHbLl^f*" ^ bailiwick.” This indorsement is not 

.‘‘'•'by and forms no part of the writ (o). The 
insist on its being made (o). The judgment creditor’s 

The question whether this indorsement amounts to a direction to 
.eize any particular goods is in each case one of fact for the jury (r). 

Li'l and is erroneous, and the sheHff is 

theiebj misled into seizing goods M’hich are not liable to seizure, 

liahirJn f indorsement (s) and his client (0 are 

thl neither the solicitor nor the client are liable 

win correct, so that the sheriff, although he seized 

beiuJ .T T r’ .r® The indorsement, 

B A- in the house of 

imt hnblP tn'^"7n gnosis B., the judgment creditor is 

creditor rntifi ’ from the indorsement, if the judgment 

from ^tlj’e 'hfl * m Pei'son without any direction 

bv tlie Inff ^ gjnon cieditor, a subsequent ratification or approval 

Contest necessarily render him liable for trespass. 

hiXmeot^. ^ ratification (d). If the 

he as well is pr^ent when the bailiff seizes wrong goods 

cieditoi, although himse lf innocent of wrong (and therefore not 

St 6 B. &c. 

2 K. B, 244, C. A.^ ' ' ’ ’ & W. 441 ; Clissold v. Cratchley^ [1910] 

n) Joncs’v. Smith (1867), 16 L. T. 609. 

(1860), P- C. A.; Blarhhurne v. 

and Appendix H, No i ^-^^PP^nd.x, xu. ; compare E. S. C., Ord. 42, r. 13, 

L^E SO^’c^a’ 

C.A.; V. Spiers and Bond, 

(I) /Wei' V. ^SeS’ (18"l6)‘'Vo^^B e” ' P ff/i, 

solicitor exDre«i«;lv rliroJto +i ’ ^ v. liumiUy^ supra. If the 

{Ponds V. i'7mf»/(1870)^^4 I. if particular goods he is liable 

TFWcr {IS59) SaUterg, sujyra. So far as Childers y. 

(iS) rn ' J-.L. E. 424, C. a.: Cronshaw y. Chapman 

\d\ wdnd' (ISIS). 6 Man. & G. 236. 

field and Cross '(i883jfcab.^&^EI.\57 ^ 

(1831)f^rc.°& ^ 369; Meredith v. Flaxman 
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liable in trover), receives the proceeds of a wrongful sale, he is 
directly liable to account therefor to the person injured (/), and is 
also liable to the sheriff if the latter has had to pay damages (y). 
Further, if the sheriff is misled by the indorsement, and damages 
for a consequent trespass are recovered against him, he can maintain 
an action for an indemnity against the judgment creditor (h). 

45 . The sherifl'’s duties under the writ are threefold: (l)to the 
judgment creditor, to obey the writ and any lawful instructions that 
have been given him ; ( 2 ) to the judgment debtor, not to do any 
act not authorised by the writ(i) ; and (3) to the court, to make a 
return to the writ, if required so to do (A). 

As to his duty to the judgment creditor, he must carry out the 
execution as soon as opportunity arises (/), and must in the case 
of a writ of /ieri faciuH levy the whole debt it the goods are 
sullicient(m). He is bound to disregard a fraudulent or merely 
colourable transfer of property made to prevent execution (//), hut 
is not bound to seize property already in custodia He 

must hand the proceeds of the execution to the judgment creditor, 
and if he does not do so he or his executors may l)e sued for money 
had and received oi' a peremptory order for payment may be 
made against him by the court ( 7 ). He must keep the goods safely, 
and not allow them to be seized by a wrongdoer (r), but if they are 
seized by a mob, without negligence on his part, he is not liable ps). 


(/) Jlu-s/i V. Baker Butler, Nisi I’rius, 40; Whitmore \. Greene (1S44 

IS M. & W. 104, per Bollock, C.B., at ]>. 111. 

(7) Htamlish V, iluas (1S49), S Exch. 527. 

(/() liamphriis v. Bratt (isai), a lUi. (x. s.) 154, IL L. ; aud see Shefflehl Cor 
poratwn v. Barvleuj, [1905] A. L\ :J92. 

(i) As to this, see p. 28, post ; and title Siiekiffs axd IJailiffs. 

(k) As to this, see p. 22, jxist ; and title Sukkiffs axd Bailiffs. 

(/) Dennis \\ hefham (ISrl), L. R. 9 (L B. 845; aud ^ce Broivn v. Jarvi 
(1880), 1 M. & W. 701. 

(^a) See BMey. llamhij (1845), 18 M. & AY. 757. 

(/i) Bristol [Karl) y. lI'iYsaiore (1828), 2 Dow. A Ry. (k.I3.) 755; li'an/io// \ 
loymy (1820), 8 Dow. A Ry. (k. b.) 442; HV/OVs vW'h/'/ey (182S), 8 A 1 

' \\r‘ ^ i ^ (LS40), 7 M. A AV. 288; Jinrapy, Meojnat/ (1848), 1 

P,- And a sale alleged to be IVaiululent under stat. (1571) 1 

Ell/,, (r. o may be challenged under an execution [Wood y. Dixie (1845), 7 (L b 
892 ; link y Baloon Omnilms Co. (1859), 4 Drew. 492). The question whetlie 
a (lealnig with the goods was fraudulent is, in an action brought againsf th 
shena one tor the jury [Tower Finance and Farnishin;/ f.'v. v. Jirown (1890), ' 

1. E. ;• h'l-). See also title Euaudulext axd A'oidable Coxve vaxces. 

(o) r or exaniple, in the possession of a receiver appointed by the court, e.a. 

A.); but the receive 

actually liiive been appointed [Dvfries v. ('reed (bSlio), 12 T. 202' se 

/.ccawar y l/aso„ and Ilarrij, Ltd. (l.SDl), GO L. J. (q. u.) (j.jl), C. A.). Tb. 

: seize in such circumstances (An 

. . o i/c. ( ' 10 . li. ,■).),)). The execution creditor should bo served \vi 

notice ot motion to attach {Rnssdl v. Lust Aiajlian Itail. Co. (I«o0), M Ju 

( ,.) hrldnm, v (lilfard (lGd9), Cro. Car. o.'JO. The action lies immediately t! 
money IS leceived {Morlund v. J’ellatt (1828), 8 ]!. & C. 722) 

7 hntkn V. Tomlinson (18-17), 10 L. J. (c. l>.) 138. 
r) Am,c V. D.lkt (1819), -t Exch. 388. 

(s) II dim, II indcr .t Co. v. Combe (1881), Cab. & El. 3o3. 
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Sect. 9. Remedies for Interference with the Sheriff. 

46 . If the sheriff is resisted in the execution of a writ, he 

may arrest the resisters and commit them to prison, and every 
such lesister is guilty of a misdemeanour (^). 

It IS a contempt of court either to interfere with the sheriff’s 
olhcer while he is executing the writ, or to take goods out of his 
custody, or to rescue a prisoner from him (ii). 

When goods have been actually seized, the sheriff has a special 

propel y in hem, and can maintain an action of trover against any 
person who removes them (v). 

Sect. 10. The Return to Writs of Execution. 

writs of execution contain a direction to the sheriff, 

court of what has 

•wvifi'n fi! information is given by a document in 

return,” which is signed by the sheriff or under- 

in the case of the return mandavi hallivo {w)) is 

ff it is the duty of the 

nnrl ^ riotice to make a return (x), to file the writ 

are nffen E /Office (a). In practice, the documents 

handed to the judgment creditor’s solicitor for filing, but 
this course is irregular (/;). ^ 

mn^e w-ftT* direction, the return ought not to be 

5 faet completely executed, but as a matter 

return n execution is commonly made, and such a 

writ tel TV. ^ Subsequent complete e.xecution under the same 
tiin and fh ^ "ccessary to the validity of the execu- 

udiment det? ^ “"de against the 

is eood afrninQfTv,^ ^”d before the return, the execution 

IS good against the receiver {d). 

a mLn^?^nri?f m command of the writ in such 

unorit^M hut a™®’ any action founded 

saiy (/)■ If the return does not answer t he command, or is bad 

to raise the ;) 0 ^e ®- 8(2)- Uis statutory duty is 

remedies. Je also 

p. 290, nnd'authorihes there c?°ed!‘^’ "^^^-^chmext and Committal, Yol. YIL, 

6 llod^Ee7^2^^' a; Clerk y. Withers (1704). 

Mellisu, L.J , atp 317.“"“’ (18-2), 7 Ch. App. 314, p/r 

fS o P- 

(I8H), 1 Mars ™ 3 ™ 4 )^’ even after it is filed {R. y. Monmouth {Sheriff) 

(A) Johns V. Fink, [1900] 1 Ch. 296. 

757. ^ 10 Q. B. S96; Jordan y. Binches (1849), 13 Q. B. 

Co'I^Eep^ 64“b*°67 a^and ^ i J'^'^^'ood's Case (1591), 4 

(e) In V. A5MV(m9) ‘‘• 

{/) Reynolds y. EL/ori’(18?4) 2 ^•’ P’ 
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on the face of it, it may be set aside on summons {(}), or the court 
may direct it to be quashed or amended (/«). If the return is false, 
the person injured by it has an action for misfeasance against the 
sheriff, even without proof of malice (i), provided he can shew actual 
damage ( j). The return is jprimCi facie evidence of the facts stated 
in it, as between the parties (A') ; and its truth cannot as a rule be 
investigated upon affidavit, the only remedy being by action (/). 

49 . Where a writ not containing a non omittas clause (m) has to 
be executed in a liberty, and the sheriff has delivered it to the bailiff 
of the liberty, the sheriff simply returns mandari hallivo(n\ and 
the real return is made by the bailiff direct (o), but if the bailiff does 
not make a return, the sheriff will be ordered to execute the writ (p), 

50 . In actual practice, except in the case of writs oi depitiq), 
in the great majority of cases no formal return to the writ is ever 
made ; but such a return is sometimes necessary in order to found 
proceedings against the sheriff (/’)• 

51 . If a return is required, tlie sheriff must be formally called 
upon by notice to make it ; and if he does not comply, proceedings 
may be taken for his committal (s). Such proceedings are by 
motion on notice (0* Proceedings to compel a return may be 
taken by the judgment debtor, as well as the judgment creditor (//). 

An order will be refused where the judgment creditor acts^ as his 
own bailiff, or appoints a special bailiff, or accepts satisfaction (a), 
or is guilty of negligence in consequence of which the writ has 
not been executed (A). If the writ is lost the sheriff will not be 


{(/) R. S. C., Ord. 70, r. 1 ; and see p. 30, post. The application must be 

made within a reasonable time (<6 h 7., r. 2). 

(//) Carenauh v. Odiett (1821), 4 B. & Aid. 279; Baker v. Davenport (182G), 8 
Dow. & Ry. (K- !*•) 006 ; and see p. 26, post. 

(0 Brasifcr v. Maclean (1875), L. R. 6 C. P. 398, and cases there cited; and 
see title SiiEun-TS axd Bailiffs. 

(/) V. Diver (1843), 4 Q. B. 553; Htimson v. Farnham (1872), L. R. 

7 Q. B. 175; Dennis v. Whetham (1874), L. R. 9 U* B. 345, 347. 

(/;) (D/fford v. Wooele/afe (1809), 11 East, 297; Avril v. IVarivick {Sheriff) 
(1834), 3 Xev. & M. (k. b.)871; Stuhhs v. Luinson (1836), 2 Gale, 122; and 
see Brasf/er v. Macleany supra. 

(!) aduhet V. Dc CroHi} (1833), 1 Cr. & M. 772. 

(m) See note (7), p. 19, ante. 

(/() See note (r), p. 19, U7de. 

(o) SheritTs Act, 1887 (50 & 51 Viet. c. 55), s. 34; and see Platel v. Doivse 
(1838), 4 Bing. (x. c.) 204. 

(p) Sherift's Act, 1887 (50 & 51 Viet. c. 55), s. 34 (f). 

(7) See p. 65, post. 

ir) Shenther v. Holt (1722), 1 Stra. 531 ; Shaw v. Kirhj (1888), 52 J. P. 182; 
and see title Sheriffs and Bailiffs. 


[s) R. S. C., Ord. 52, r. 11. 

(0 R. S. C., Ord, 44, r. 2 ; Jupp v. Cooper (1879), 5 C. P. D, 26. For the 
proctMlure, see title Contempt of Court, Attachment and Committal, 
Vol. VI I., pp. 309 et seep 

(//) Kdmuiuih v. Watson (1816), 7 Taunt. 5 ; France v. Clarkson (1834), 2 Dowl. 
532 ; Willums v. Webb (1843), 2 Dowl. (n. s.) 904 ; Ilichardson\. Trundle (1860), 
8C. B. (N. s.) 474. 

(a) Ahhu V. Wells (1793), 5 Term Rep. 470; Jlepworih v. Sundtrsoii (1831), 8 
Bing. 19 ; Jledoes v. Jordan (1836), 5 Dowl. 6. 

(/.) Dart V, Weatherlcy (1835), 4 Dowl. 171. 
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Execution. 

compelled to return it, but he must state M’hat he has done under 

” second 

returfat"" "" mterpleader he is not bound to It a 
called^m-inn^V^n ^ expired, he may nevertheless be 

lunai fu? ’■ expiration of six 

office (h) TbA 1 

retSn if'tbP PVAA ’^Pon to make the 

letum It the execution has not been transferred (i). 

Sect. ll.—Renetcal of Writs of Execution. 

remffinf^ ii? fm-pp^f unexecuted wholly or in part 

renewed- but c5npl°\.T^ issue, unless it is 

leave of tbp enm-f “■'’■J at any time before its expiration, by 

one year from ^■®“e"'ed Py tPe party issuing it for 

marked with a^sPnl 'p/ . 


bearing The likr sea Ifp’' pp ‘ 

of the original deliveiVthe'JSf according to the time 

the same^^niin?ni-Hp ^ I'^^i oxecution, or of the notice renewing 

showing the samp fpf ° marked with the seal of the court 
o e same to have been renewed is sufficient evidence of its 

Sl (1.S14), 1 Marsh. 289. 

under the old practic^Ihe mVnev^ii^i that 

of the Court of Chancery ( Wi/soih- (/ '/ p®- stopped by an iujunctio- 

^ (e) S»pf/d V. c/o/u^r lj35 ?rc; M ^ 


vkalliuuik : uii a Clay certaiu (?/;/>/ ^ — tuuu^u tat? wnto 

UA f-,X;,^''*;'7.(17S0), 2 Doug. (K. 1 !.-) 403 

• & itx^ 2.30; Walker v. Darts (1858), 

i«T (50 & 51 Viet c 05) s is fi) ^ 

(D e' j”- 9 W- 

\/) i\. Orel. 42. r. 20 Tl>o ot^ r *• 
and supported by an affidavit r,f , ' foi’ a renewal is made ex j)ax 

preserve the priority oUhT^XhJ^^ is adyisable^ 

acted upon, but a new ^yrit i^; ^ in practi' 

nothing has been levied under tlm br -f ^ of a solicitor th 

part, a return of it <ihoul(l bo nl.f ‘ executed : 

unlevied. If the retuim cannot^hrnU '^*^1 f 

having been out of office for six sheriff who levic 

certificate of a solicitor Tftbo fi c riew writ will be issued on tl 

the application is made there s a i ^ ^^«trict Registi 

c VAv. o. V.., urcl. do, r. o). 
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having been so renewed (k). During the year of its currency the 
writ remains in force until it is completely executed (I). 

Sect. 12. — Several or Successive Writs. 

53. As a rule a judgment creditor cannot split up his judgment 
and issue separate writs for separate parts of it (m). If, however, 
the judgment or order is for the recovery or payment of money, 
and at the same time for the recovery of property other than 
money, the appropriate writs for the enforcement of the two 
parts of the judgment or order may issue simultaneously or 
successively ; and if it is for the recovery or payment of money 
and costs two separate writs maj' issue, but the second may only 
be for costs, and must be issued within eight days after the first (n). 
If the judgment or order is for the payment of 'money or costs, any 
number of writs of Jieri facias, or ek’nit, addressed to the sheriffs of 
the different counties or places in which the judgment debtor’s 
assets are may_ be issued simultaneously (o), and a writ of Jieri 
facias and a writ of elei/it maybe simultaneously issued in the same 
county. A writ issued in a county other than that in which the 
venue of the action is laid is called a testatum writ, and formerlv it 
was necessary to issue an original writ in the county of the venue in 
oulei to justify the others (p), Imt the omission of the testatum cluusa 
fiom the 2n'escribed form of writ has made tliis j)ractice obsolete. 

54. If the judgment creditor has issued more than one writ in 

the same county he may use which he pleases, l)ut if a seizure l)e 

made under one, a seizure cannot be made under the others without 

obtaining a^ return of the first {q). If, liowever, the goods seized 

undei the first writ are not the goods of the judgment debtor, a 

seizure may take place under the second writ williout a return 

to the first (r), the test being whether anything has been done 

under the first writ which renders its existence necessary for the 
justification of the sheriff (a). 

_ W here two or more writs of the same kind have been 
simultaneously issued in different counties, they may all be 
executed, but care must be taken that too much is not levied (/i). 

55. 'W here a writ of execution has lieen issued and returned 
and the judgment or order is still unsatisfied, another of the same 
kind may bo issued into the same county. This is called an alias 

Jl it. S. (I, Onl. -I;-, r. :;i7 ^ - 

(t) Jor,!,,,, V. llimkes (l,S4i)), 13 (J. ]!. 7, -,7. 

(///) J'orstcry. f 19101 o K” ]{ ^m.) t? +1 • 

inirt of -i i" ■* ^ roasou assignees ot 

pail ot .1 ^Hd^/inent del.t cannot issue e.xecution (ibi,l.). 

(") K. N t., Onl. 42, r. IS. ‘ 

f ■ ^ (Imtit ifc Co., [1892] 2 Q. fi. 337 C V 

(/■)Soo, for mstance, Unmd v. Mean (1789), 3 Term Rep 388 and 

h 1 iiep. 088, .ind 


Zi/r/or C.B., approved in lie 

(t \ ] 1 snjtra, at pp. 2()7, 2GS 

[h) Uk y. LkuKjar, (Jrant (P Vo., siqn-a. 
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Execution. 


Sect. 12. 

Several or 
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several writs. 


Amendment 
of writ. 


writ, and after it has been returned another can be issued called a 
pluries writ (c). 

Sect. 13 . — Priority of Writs, 

56 . If several writs of the same description are delivered to 
the sheriff by different judgment creditors for execution against the 
same judgment debtor, he must execute them in order, according 
to the day and hour at which each was delivered to him (d) ; but a 
renewed writ ranks according to the time of the delivery of the 
original (e). Delivery to the sheriff’s deputy in London is equiva- 
lent to delivery to the sheriff himself (/). If the first judgment 
creditor orders the sheriff to suspend execution, he wdll lose his 
priority if another wTit is delivered during the suspension (g). 

If several writs are handed to the sheriff at the same moment by 
one solicitor acting for several judgment creditors, there is no 
priority ; the sheriff must execute them simultaneously, and make 
a return to that effect, and he cannot call upon the solicitor to say 
which is to be executed first (It), 

57 . If the sheriff executes a writ which ought to have been 
postponed to another, and the goods are actually sold, the 
purchaser gets a good title, and the money must be handed to the 
Cl editor whose writ was executed (i), unless he had notice of 
the prior Wiit(A:); but the creditor whose writ w^as entitled to 
priority has an action against the sheriff (/). 

58 . If several wu'its have to be executed against the same judg- 
ment debtor, the sheriff need not make separate seizures, but one 
seizuie enures for the benefit of all in order of priority (?»)• 


Sect. 14. — Aviendment of Writ(n). 

59 . If theie is a defect or error in any writ, indorsement, or 
return, the court may allow it to be amended upon such terms as 

may e just(o); and, as a general rule, an amendment should be 
aliow’ed, if it can be made without injustice (p). 



Eep. 729 ; Hunt v. Hooper (1844'l 
Jiail. Co. (1868), L. E. 6 Eq. 619. ^ 

(e) E. S. C., Ord. 42, r. 20. 

Patteson, J., at p. 867. 

(A) Ashu'orthv. Ucrbi-ulge (Earl) (\S4^) 12T, T fr\ -d ^ qq 

.Mod.' So,.' a'A; o. /■«««» 

it) Smallcomb v. Buckingham, supra; Payne v. Drewe sunra 
[ISsl/w'y’eO^S” HendJson', Ex parte Shaw, 

7) ^ S. C., Ord. 28, r. 12; Ord. 70, r. 1. 
allowed principles upon which amendments of proceedings are 

allowed, see title Pkactice axd Procedure. 
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Leave will be given to amend the writ even after levy where it 14. 

has been issued for too small or too large a sum ( 5 ), also where the Amendment 
date in the writ does not correspond with the date of the judg- of Writ. 
ment(r). The indorsement will be amended when the wrong 
amount is inserted (s), or interest is omitted either on judgment 
debt or costs (a). 


Sect. 15 . — Stay of Execution, 

60. Where a judgment or order is for the payment of a sum stay of 
of money or costs, the court may stay execution until such time as execution, 
it thinks fit (5); and it has an inlierent jurisdiction over all 
judgments or orders which it has made, under which it can stay 
execution in all cases (c). A stay may be granted even upon facts 
which have arisen too late to be pleaded in the action i<l). 

The application for a stay should, if possible, be made at the 
hearing, but there is jurisdiction to grant it afterwards (/>). It must he 
made to the court or division which made the judgment or order (r). 

When a stay is sought pending an appeal, the apjdication must he 
made to the court of first instance, and, if it is refused, a further 
apidication may be made to tlie Court of Appeal (f ); but if the 
action has been dismissed, the court of first instance has no juris- 
diction to stay execution (except for costs (g) ), and the application 
must be made to the Court of Appeal direct (h). An appeal does not 
operate as a stay unless the court of first instance, or the Court of 
Appeal, so directs (/). As a rule, a stay of execution as to costs pend- 
ing an appeal is only granted upon the terms that the respondent’s 
solicitor undertakes to repay the costs j^aid to him in the event of 
the appeal being successful, but this practice is not invariable (Ic). 

Ihe court has an absolute and unfettered discretion as to the 
granting or refusing a stay, and as to the terras upon which it 
vill giant it(/), and will as a rule only grant it if there are special 


(7) Laroche y. Wa^hrov</h (1788). 2 Term Rep. 7^7; Iluut V. l\mmore (1833), 
1 J owl. -IH, where the application was for a new writ (this is not now the 
prnct.co) ; y V. Weatherby (1835), 1 Cr. M. & 11. 831. 

(»•) Re Vobbcit (18(51), 10 W. li. 40. 

(s) Ruaiis V. il/axcj-o (1841), 7 M. & W. 463. 

n} fl'l'orjin;, and Warehousing Co. (1885), 54 L. J. (cil.) 1137. 

PO li. rs. t., Ura. 42, r. 17. 

12 Ch. D. 438, C. A. 

('/) K_. S. C., Ord. 42, r. 27. 

if 11 Ch. D. 24. "When made after the hearing 

R nnm ni, ,7 "" ^ Waster in the King’s Bench Division, or on 

summons or motion in the Chancery Division. 

(./ ) li. S. C., Ord. o8, r. 17. 

(■•/I V,"',' (1881), 18 Ch. D. 394. 

I 1 11 Ch. D. 576, C. A. 

(r) li. S. C., Ord. 58, r. 16. 

#»\j < 


'K 1 rri\ n k V> ’ ri v. iorA-e, Yorke v. lireicer (1882), 20 

Ch! 1) ' Lakmare Trusts, Bra<}fvrd v. Youmj (1884), 28 

(/) A.-U. V. Emerson, supra. 
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Execution. 


Sect. 15. 

Stay of 
Execution. 

Stay without 
an order. 


circumstances, which must be deposed to on affidavit unless the 
application is made at the hearing {ai), 

61 . Execution may be stayed in some circumstances without an 

Older to stay having been made(??). When one writ of fieri facias 
has been executed by seizure, another between the same parties 
cannot be issued regularly until the return of the first (o), and an 
order for an interpleader issue has also the effect of a stay 0;). 
When a garnishee order absolute has been made against a judg- 
ment debtor attaching the judgment debt, it operates as a stay of 
execution as against the judgment creditor {q). 

Where a creditor who has obtained a judgment in the High 
Lomt takes an order for payment by instalments in the county 
court, he cannot afterwards issue execution in the High Court (r). 


Wrongful 

execution. 


Sect. 16. If rongfal and Irregular Execution, 

®^6cution is wrongful where it is neither authorised 

execution or by the judgment under 
i issued ; or where the writ is issued maliciously and 
VI ou 1 easonahle or probable cause (a) ; or where unfair means, 

Pi'ocuring of a search warrant, are used to enable the 
bailiff to enter into the in-emises of the execution debtor {h). Thus, 

V eie a plaintiff maliciously and without reasonable or probable 


1 / n C- A. : The An„ot Lyle (188G), 

Ifi T P [. ;<u ^y'Carlhy v. Cork Steam Packet Co. (1885), 

r , i - should be miide promptly (Turk v. Southern 
C (18S9), 42 Ch. D. 471, C. A. ; AutoLik iiTiyldm/ .Machine 

"r'^ ^'Iccrtisimj Machine Cn., [lSS9j W. N. 180, C. A. . 

vpfLp f circumstances are: that an appeal would be nugatoiy if 

ns-oV n prT ’ ^ poverty of tbe respondent ( I I'i/sca Church 


ns-<)\ 11 ru ii' >V , \ poverty oi tue respondent (II itsaii v. Cliurcn, 

P; i.p, n cn. 11. o.b, c. A.) ; two years’ absence from Englaud without address 

money in couit was ordered to be paid out (He Fakonars 


* X % 

to he paid out {He Fakonars 

oidei b-is wr 'a ' Ch. I). 18, C. A.) ; that an administration 

“f'te against the estate of a debtor de.ad since judgment and 


befmVever.;.fV. • estate of a debtor de.ad since judgment and 

on an anncnYtl, v. //anmW (1.S46), 10 Jur. 794). An allegation 

V i’art, f r n 1 1 Vn has been misdirection at the trial is not sufficient 

an a n eT^ro . ^ ‘he fact that the respondents tc 

01 T T rrut .‘"v'^hany {He Queensland Mercantile A,jency Co. (1891), 

aimealhin’l;; ^ I’arty wishes to consider the advisability ol 

(r n l ni P Ooast Hail. Co. (ISSl), 15 lb J. 

{liMnrkky. J M. I 8.^0)'''"' 

AXD^ Ixsdi V f order in bankruptcy, see title B^yNKEUPTCX 

nssd) i7q iV (h'l'O. d E.x. D. 49, C. A. : he hard, F.r parte Ford 

fo) )?e Pm',,.,’ ; see y,e L'nilous, K.r. parte Follows, [1.S95] 2 (f. B. 521. 

i. ff y “cb?- 

.t cl. i“Z u. (;■ tif cb‘”’ 

86S ^ ^ Pinchfs v. Harvey (1841), 1 Q- 

Parry y. Great Lp Co. (1863), 

-i«o». (1<08), 2 L.euy. 372. 
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cause indorses on the writ a larger amount than is due(c); or 
maliciously issues a second writ of fieri facias whilst the sheriff 
retains unsold in his hands goods seized under the first ((/) ; or 
maliciously and without reasonable or probable cause issues a writ 
of extent (^;), the executions are wrongful, and on proof of malice 
the person at whose instance they are levied will be liable in 
damages in an action on the case ( /‘). Also on proof of malice an 
execution will l)e treated as wrongful where the execution creditor 
after he has become bound by composition proceedings (f/), or a 
scheme of arrangement under tlie Bankruptcy Acts(/^) neglects to 
withdraw the sheriff, or wliere he levies for a debt provable in bank 
ruptcy on the goods of a bankrupt who has obtained his discharge (/). 
So, too, an execution is wrongful where the indorsement on a writ 
directs the sheriff to levy at a wrong address or on the goods of a 
person other than the execution dehtor (_/) ; or where the goods 
are seized under a writ of fieri farias issued after payment of the 
whole of the judgment debt (/.•); and in such case an action for 
trespass lies at the instance of the person aggrieved witliout proof 
of malice (/); for where a judgment debt has been paid, the 
judgment is no longer of any force or effect whatsoever, and an 
execution issued under it is void aJ) uiitio. Executions are wrongful 
also when levied after a stay has been ordered by the court or a 
judge (mb or agreed upon between the parties (/?); or where the 
warrant issued by the sheriff’ to the person issuing the writ or his 
attorney is wilfully altered and a wrongful use made thereof (a); 

(0 V. E;/re (1801). 10 C. IL (x. s.) 004 ; JVooHu/ v. Mor^/an (18S7), 4 

/A 'i"^ V. llullen (1-S20), 0 B. (\ SIO ; /)e Meijrna v. (irore 

w-o ’ !■!! T 'p' V'" \ E. & B. 029 : McJHu V. yv-% 

(is< Jj, ()S Ji i. Jo. 134. If the judgitiont is for the amount indorsed, no action 
wi 1 ho until It IS set aside {/Infirw Allen (IS00\ L. R. 2 Kxch. lo). 

T i> (1017), Ilob. 20o ; exj)! linod in Wren v. Weild (1S09), 

Jj. li. -Mi. B. <30. <30; Ilolracs v. Newlamh (ISIO), 13 L. J. (q. b.) S'\ 

{(■) Lrauf V. Hasell (1843), 4 Q. B. 481. 

U) If however, Iho executions strictly follow the judgment they will be 
allowed to stand, but the injured party will have his action on the case against 
the judgMuent creditor tor the special damage caused. 

. 7 ) rbUq,Hv (Uneral OmnihnsCo. (18S0). oO L. J. (q. b.) 112. 

/O Seaton Deerhnrst (Lord), [1895] 1 Q. B. 853, C. A. 

(i) J aris V. Shapley (1830), 1 B. & Ad. 54. 

1 of7) GO oT C- A.. btiaA V. //a,' ;« ( 188d): 

A [BtlO] 2 K. B. 244, C. A. 

tnlnass *Viiah a distinction between an action for 

Scheibri’v Fab-hiii action on the case, such as 

malico where the '! ‘ 'r ’ ' L o" i'le case without proof of 

an hhS o oner" “7 ‘ a writ of rapm,,, 

•' o & - I 4 ’'^7' andwifoon v. Chaten (1800) 

y a i-iiit sii irn sued outaftcr debt paid). See also I)e MeiHiuc 

for levviiiL' for theVl” t" against the execution creditor and his solicitor 

fa led 1 1 W1 U 1 f knowledge of both, 

iUJiMl lUl WUIIC 01 proor Ot TnHlir*^ ntwl ,TTrw.4. .vi? 1.1 1 -111 ' 
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Hale V. Castleman (174G), 1 Wm. Bl. 2. 
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execution. 


or where the writ is executed on a Sunday (jo), or after notice from 
the execution creditor not to proceed and to withdraw from 
possession of the goods taken under it (q ) ; or where issued against 
the goods of any ambassador or other public minister of any foreign 
Prince or State, authorised and received as such by His Majesty, 
his heirs or successors, or the domestic servant of any such 
ambassador or other public minister, for which the execution 
creditor renders himself liable to statutory penalties (r). 


63. Wrongful executions are, however, not necessarily all 
void ah initio ; thus, ^Yhe^e a sheriff does what he has no authority 
to do, e.g., breaks into an execution debtor’s premises, he will be 
liable for tbe trespass, but the execution remains good (s). And an 
execution issued for the amount of the judgment, although that 
amount be more than is actually due at the time, is not wrongful so 
long as the judgment stands, and unless the judgment is first set 
aside no action wilt lie for issuing execution for that amount, even 
lough it be alleged that the judgment was signed and the execution 
issued maliciously and without reasonable and probable cause {a}. 


64. An execution is irregular where any of the requirements 

of the rules of court, or of the practice for the time being, have not 

been complied with, and the proceedings will be set aside or 

amended or otherwise dealt with in such manner and upon such 
terms as the court shall think fit (b). 

■ execution be irregular or ought not to have 

issued (c), the master in chambers will, in general, set it aside, and. 
It pods or mopy have been levied under it, order them to be 
pstped, or if the party be in custody under it, order him to be 
isc pp (f). And where an execution has been irregularly 
executed, he will, as a rule, order such restoration or discharge (c). 

W here mi epcution is set aside for mere irregularity, in the 
absence of malice or bad faith, or actual damage, the court will 

^ “0 ^ction shall be 

bi ought at the instance of the person aggrieved. 

(p) Sunday Observance Act, 1677 r29 Oar 9 p 7^ o c 

'the sheriff will not be liable 

wnt V. Copley [1844). 2 Dow. & L' 332 ) 

thi = 1 Smith, i.C., -nth ed., 104; see also 

^/y< 7 er 5 flS54'l \v 4 qoq where, however, Churchill V. 

writ of summons ic j Cited, "Where the amount indorsed on a 

■plaiutiif in def-mlf nf"^ ^ payment on account after action, and the 

the full’ amount of judgment for and issues execution for 

payment the defp A f indorsement without giving credit for such 

T Zslt; r 894110 ' P judgment set aside {Hughes 
lee to amend had been given 

2 Iv. B. 410 C A ) ^ 2 C. B. (x. s.) 300; Armitage v. Parsons^ [1908] 

(fc) R. S. C., Ord. 70, r. 1. 

lle/7o/(1859h^2S^L!T”EX^)^141^ d/eiior, Proudhon v. 

(d; See Chitty’s Archboid, Htb ed., p. 830. 

(e) Rhodes v. Hull (1857), 20 L. J. (ex.) 205. 
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65. An execution is irregular where it is levied by an 

unauthorised officer (/), or where the writ does not follow the 

judgment precisely in the names of the parties (9), or the terms of 

the judgment (/i), or where a several execution is issued on a joint 

, udgment(i), or where there is an error in the amount ordered to 

)e recovered or paid (/i), or in the case of a writ for the recovery of 

possession of land a misdescription of the land, not explained on 

the face of the writ. In all tliese cases the executions will be set 

aside unless the irregularity is waived by the execution debtor (/), 

or set right by amendment, which will generally be done (m), 

unless bankruptcy on the part of the execution debtor intervenes, 

in which case the execution will be set aside (;0. But although 

the writ he irregular (0), yet, the party at whose suit it is issued 

and liis solicitor may justify under it{p)y unless it has been set 

aside for irregularity (p), in which case the execution creditor and 

his solicitor are liable in trespass for an arrest or seizure made 

under it(^/). AVhere an execution is irregular, whether it be set 

aside 01 not, the sheriff and his officer, and all persons acting 

under the sheriff, are, in general, protected l)y the writ, provided 

it he not void ori the face of it, or did not issue from a court 

without juiisdiction, and provided that he or they do not ioin in 
the same plea with the party (r). 


66. The title of a horn fide purchaser from the sheriff’ will be 
good though the execution be irregular, unless it was altogether 
voi( , 01 the goods were the goods of a stranger and not of the 
pai y against whom the execution issued (.s*), in which latter case 


/) hhodes y ffuU (1807). 20 L. J. (ex.) 205. 

ri\ r'l /r « ^cott (x. n,), OSS. 

/O Ilnlhps V. Jhrch (1842). 4 Man. & G. 4():j. 

(t) Mou^eiiny^ 1), Mas.y (1851). 1 1. Ch. R. 597, 

I)< tl C/h7w(1842), 

IJOWI (X. S.) <26 , Knpf V. Jhrch (18-42 , 3 Q. B. 4‘>o ^ 

I) Le„n, V (!omj,ertz (l.S.'iT), 1 Jur. 984 (request for time). 

ju.]^unent was allowed : 
Ad. & El. 331. ^ “ISd; M'Cormack v. Melton (1834), 

0? Sore 'therk nrf su,,r„. 


».oei. sot asllo for Tn r ‘d^ruX’fo 

Tnmmun (1K.13), (i Scott (n. k ), 8947 ^ 

ra/my Sc), « ('"•^)- 3 Wils. 3(18; Bm 

}er, JOJ a. pi. 24 . Hot , Caee (1000), 5 Co. Rep. 89 b. 


; A7wn. (1578) 
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the owner may recover even against a bond fide purchaser for 
value (a). 

67. The setting aside of a writ on the ground of irregularity 
does not prevent the plaintiff issuing and executing another writ {h). 
An application to set aside should he made as early as possible 
by summons (c), but in the Chancery Division it may be by motion 
upon notice. The objections intended to be taken must be stated 
in the summons or notice of motion (d). 

Sect. 17. — Restitution. 

68. "Where a wrongful or irregular execution has been set aside, 
or where a judgment or order has been reversed after execution 
thereon has taken place, restitution will be made to the 
successful party (c). The order setting aside the execution or 
reversing the judgment or order should provide for this ; and if it 
does, execution may issue upon it in the ordinary course (/). If 
the order does not so provide, another order may be made, or a writ 
called a writ of restitution be issued, commanding the judgment 
creditor to restore the property or pay over the proceeds of sale ig). 


Part III. — Costs and Expenses of Execution. 

69. The sheriff and his officers are entitled to certain statutory 
fees and charges for enforcing writs of execution (/;), and in every 


(n) Farrant v. Thompson (1822), 2 Dow. & Ey. (k. n.) 1 ; Tancred v. Altyood 
(1859), 4 11. & N. 438. J ^ J > 

(5) M’Cornish v. Mdton (1834), 3 Dowl. 215; Mackie v. Warren (1828), 5 
Bing. 17G. 

{c) Amtin V. 7>airv (1844), 8 Jiir, 1138 ; Brooks v. Ho(hon (1844), 2 Dow.i'e L. 
250 , Jones "v. Davis (184 <). 1 Sauiid. & C. 290, where the defendant alleged that 
he had not been served with process and knew nothing of the action. 

{(i) E. S. C., Ord. 70, r. 3: see also BaiUiex. Goodwin & Co, (1880), 30 Ch. D, 
004 ; and Pettif v. Daniel (1880), 34 Ch. D. 172, 180. 

(e) As to when the property taken will be restored in specie, and when 

merely the proceeds of sale will be paid to the judgment debtor, see the sections 
dealing with the different writs. 



£ ejectment the order should provide for ascertaining the profits 

ot the land since judgment, and direct payment of the amount; see Sampson v. 
./((xwi (1625), Cro. Jac. 699. > j i 

(1837), 7 Ad. & El. 610; Doe d. Pitcher v. Foe 
t ^ 1 ’ ” But the succe-'sful party cannot recover both the proceeds 

ot sale and the property itself [Doe d. Emmett v. Thorn (1813), 1 M. & S. 425). 
ihe application is made to a master, either ex parte on affidavit for an order to 
issue the writ or on summons to show cause why possession should not be 
restored (Doe d. Lloyd v. Roe (1842), 2 Dowl. (n. s.) 407). For the use of the 
writ of restitution as auxiliary to the writ of possession, see pp. 73, 78, pod. 

(/<) As to these in detail, see title Sheriffs and Bailiffs. A special bailiff 
(see p. 18, a?!/e) is not bound by the statutory scale of fees and charges, and 
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case of execution the party entitled to execution may levy such 
fees and charges, and his own authorised costs of the execution, 
over and above the sum recovered under the judgment or order (/). 
The costs of the execution are costs of the ^Yrit of execution, and 
not of the action in which judgment w’as recovered or the order 
w'as made (A), and consequently they are not a debt due from the 
judgment debtor (/). It is doubtful whether the costs of a previous 
abortive execution can be included in the direction to levy (m), and 
although it appears clear that the costs of a writ of eh'fiit are 
costs of execution which the execution creditor is entitled to levy, it 
appears to be doubtful whether he has any right at law to recover 
his costs of the inquisition, at any rate by levying them(/?). It is 
said that on the (deffit debtor seeking to recover the land the master 
may allow a reasonable sum for costs (o). The costs of a writ of 
possession may be ordered to be paid by the defendant, and 
execution can issue for them ( 7 ^). 

70. As to the remuneration of the slieriff, he is entitled to 
( 1 ) poundage, and (‘ 2 ) certain fees and expenses allowed him hy 
statute or order of court under statutory authority, hut to no other 
remuneration or charge ((/). 

71. I n executions for money, in order to entitle tlie slieriff to Ins 
poundage he must levy, that is seize, and get the money (/■). If be 
does not seize be is not entitled to poundage, although the money 
be paid or tendered to him after the writ has been delivered to him 
for execution (s). If by comjmlsion of the writ after seizure the 


may chaige suck fees as may bo customary, aiul recover them by action from 
Ike iforsoii wko actually appointed kim, wketker tke judgment creditor or kis 
solicitor {Fusicr v. Jlhdr/orh (182()), d P. & C. ;i2S). 

(0 K. S. ()rd.-12. r. Id. ^ 

v. Jessop 

(/) y.V Aom;, K.rparh (ISSS), 20 Q. ]i. I). 010, f. A. 

(/« nlmii bond kad keen returned tke diioetion of a sul)SO- 

1 iikovtive writ was held good (AV(///e// v. 

‘x‘^’ ^‘****‘^ levied umler'a ai. sa. 

(hn-p V. hatrla l ISKi), -1 H J>,. joi ; Sa/i.hdv^f (M<mpu's) v. I!<np supra). The 

ereditor eannot mid Uio costs of an abortive execution to bis debt so as to make 

(AV U„<i, lu- ,,arte 

AJS; co.n,.aro .lA,/,.« v. .l/ZA-s (ISSl). 

(r) ^eo Jl,irt/i,ril l.mmij (ak, AW. v. Moseteii, [19(l(il 1 K. 1!. -ISL' 0 A As 
to discretion a.s to costs seo Jiulicatun. Act, 1,S!)() (o.'i 51 \-ict. c, ‘t’l), s. 5. 

■id' J'’oi-thJVitf.^\‘ ' ■ r’irUt C(,n,hr 20 (A IS. 1). 

-uim. P'”""k‘KO and the authorised fees, see title SllERn-'l-s AND 

<o .i i t '.L r ,w.„dVT"{l'" West.ni..ster no slioriif 

to irtvli' IM t, «1«, c. A. The .herifi eennot retu.e 

li.'ioj. ^ ^ to him {//escott’s Case (1G94), 1 Salk. 

05 ?’' V 820; Nash v. Dkkemor, (18G7). L. R. 

- ( . i . -a.. Alter a temlerto him the sheriif cannot sell, nor can he Icia' npon 

H.L.— XlV. 
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sheriff gets the money even ^yithout sale he is entitled to poiindage(0. 
He is also entitled to it if a compromise is effected by reason o^f the 
seizuie(?/). And as against the execution creditor, if the execution 
is M’ithdrawn, satisfied or stopped, the sheriff’ is also entitled to 
poundage on the amount indorsed to he levied (r). But ^Yhere the 
execution debtor becomes bankrupt after seizure but before sale, 
the sheriff is not entitled to poundage, since it is not a cost of execu- 
tion which under the Bankruptcy Act is made a first charge on the 
goods seized It may be that^Yhere the trustee in bankruptcy gets 
the benefit of the sale poundage may be charged as against him (a:). 
If the judgment and writ of execution are set aside after seizure but 
before sale poundage is pa 3 ^able by the execution creditor (y). 

The poundage is calculated upon the sum paid to the execution 
creditor, and not upon the amount realised by the sale (z). The 
sheiTff^fJie sdls and pays to the landlord out of the proceeds the 


M ^ -O'i; *•»" V. Jhiidinson 

(1844), 2 Dow. & L. 48). 

(li'iTj, Park. ITT; Jlmids v. llalh Ci.llierti Co. (18TT), 2 


C. P. D. .30(1. 

14^33^ '■ (1"®-^'- 5 Term Pep. 4T() ; Jl. v. Ituhinson (1835), 2 Cr. 

(r) Order August, 1888, under the Sheriffs Act, 1S8T (50 & 51 Yict. c. 55); 

Madcley v. Gneuirood (189T). 42 Sol. Jo. 34. 

Thomas, Er parte MkUkse.t 
U [I 1 . 99 ] 1 Q. B. 4G0, C. A. ; Madehy v. Grecnwoody supra. The 

Bankruptcy Act, 1800 (53 & 54 Yict c. Tl), s. 11 (i.), enacts, “Where any 
goofls ot a debtor are taken in execution and before the sale thereof or the 
completion of the execution by the receipt or recovery ot the full amount of the 
ley notice IS seiwed on the sheriff that a receii ing order has been made against 
the debtor the sheriff shall on request deliver the goods and aiiv money received 
in pait satisfaction of the execution to the official receiver, but' tlie costs of the 

!ffiT'i “ charge on the goods or money so delivered, and the 

o*'. trustee may sell the goods or an ade-piate part thereof for the 
puipyc of sahsfpng the charge.” As to what are included in the term “ co.4s 
of the elocution used in this section, see Re Woodham, K.v parte Coiohr (188T), 

■ r pace Ke„t {Sheri (f) (iS L. T. 231; Re 

J*- 11 •; Thomas, Ex. parte 
Re te j, ^^ n 2in ' 9' 'b'/ (1898), 10 Jlmr. 120 ; 

119101 130 T T T 9- J’-H’ Rof/ers, E.r jiartc Sassfx [SheriJ}] 

s/,tw^w Qoi'i e/?‘ 'rp- Tiras, Ex parte Durham 

iireinidi t'- ’ 1^'- T. OGl (seizure of shi]), sale restrained, jiercentage for 

Lps fh ^ ^ allowed). Tlie slieriff may have become entitled to 

vor (Vnyrrayy, E.c parte'jlrowuhu/ (1ST8), 8 t'h. D. 

in efnt ‘l-‘iv of tl^e sheriff in 

15 vviuP-inT' ’t" (”•) of the same section, ami title 

liAMU l PlCY AND IXSOI.VEXCY, Vol. II„ n, 2T4. 

■r Uarhe y. Rdrhoh,.,, (1835), 1 Cr. if. & E, T24. 

althonfb thJ'b ®-) Hut if set aside after sale, 

no-plnaf +1. ®l“onff IS bound to refund the proceeds of the execution he has as 

Esp ill) creebtor earned his poundage {Rulteu v. Ansi ;/ (180T), G 

(z) End(/ey Ca;/e (mo), Cro. Jae. 103; Rprue. y. Hutehiuson (1ST5), 9 1. E- 

for npinifiotftl ,1'1 H' H-.fn. 489. On a compromise with the Crown 

(/? V T ■ ^ entitled on the amount accepted by the Crown 

imnev iwr'” ^ Poundage can, lot be'elainied for 

(18^0^ 8 Price'^'sS"*) ^ sheriff had no authority to collect {R. v. Vdkrs 
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rent due, is entitled to poundage (a), but must hand the clear rent 
to the landlord (5). 

Poundage under an cleciit is payable when the sheriff has extended 

the lands (c), and where elegits are issued into different counties the 

sheriff who completes his levy is the sheriff entitled (d). The 

poundage in this case is calculated on the yearly value of the land 
extended (e). 

72 . In addition to poundage the sheriff is entitled to certain fees, 
but can neither take nor receive anything over or above those fees 
and his poundage (J). Under a writ of Jien faciaa he is entitled to 
expenses of making inquiries, a fee or fees for seizure, mileage, 
man in possession, removal and warehousing goods and animals’ 
advertising sale by auction, and commission to the auctioneer ( 7 )’ 

® regulated by an order made under the Sheriff’s Act 
1887 (li), and are subject to taxation (i). Seizure is necessary 
to entitle the sheriff to the feesO’). It will he observed that the 
execution creditor is liable to the sheriff for the expenses, and the 
seizure and mileage, even if the execution results in nothiim (/,). 
l ie fees for seizure or mileage are not payable on a second writ 
where the sheriff is in possession under the first, unless seizure is 

made in a different place (/). 

73 . The right to the fee for possession arises where the sheriff takes 
jiossession, hut is not payable if he is paid before seizure or after he 
has removed the goods (/a). Possession money is allowed for such 
penod o nly as i s rea sonably ne cessary for the purpose of selling (a). 

n) JMries V. AWmonr/g (IS-tli), V2 M. & \v7^. ^ 

[IS'It/z’q li 49^ 1 ■‘’tra. 043; see Jle Jlroster, Kx pdrle I'ri'ihlah, 

(17!«),?:vni7fs n. ' Wight. 110; but see A'. V. 

P) A7m/, V. AHm (1043), 4 Q. li. 7S4. 

7 M. A ‘1 Price, 131 ; Htater v. llamet (1841), 

.li'7a6\'{842t although not indorsed on the writ [Curtis v. 

uilder the Sheri'll'! Act^T8,sr(^)(f A'V 

IkesUm, [1899] 1 Q.D'dio ‘A f ‘n?®® ° bankruptcy of the debtor; see & 

■vtusal to tax iua,/*, J (Isd", TAA A'® 

Oil iin internleuder suminnrw ..vr. t V’ “ «henff s costs 

Act, 1890 (.)3 A 01 Viet c 7n s lAAl f f-'^C'itmn ” withiu the Bankruptev 

(/te Holers; Ex parte Sussex {si,eriknm)f no p 't "editor’s co,st.s 

(A) Smith V. Jinfadhe/it (t Co \ () 1\ ••'i 

(^^(1893), 08 l; t. 231. 

Sims (1877), ('ll. ]). am ; affiriAeATch AA V'mr' V' f 

(::rii!Sv"'A;'- to-w: AAsiij • 

li. T. 400. ' ' A*-' i'l'iCi, Ex parte Essex [Sheriff) (1891), 65 
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But as bet^GGn^ GXGCution crGditor and dabtor, 'U'hGi'G possession has 

been retained with their consent, possession money is chargeable for 

the whole time retained even though the judgment debtor ultimately 

after the expiration of three months from the expiration of twenty- 

one days after seizure becomes bankrupt (o). If, however, the debtor 

becomes bankrupt within the three months, only twenty-one days* 

possession money is allowed as against the goods as expenses of 

execution (;p). Possession money is not payable after demand of 

possession by the official receiver of the execution debtor*s estate ( 3 ). 

V\ here successive writs are delivered to the sheriff possession taken 

enures for the benefit of all the writs, and only one possession fee 
IS chargeable (a). 

74. The fees other than poundage upon writs of extent, elegity 
and others of the like nature are payable under statute (t). These 
fees are payable under writs of possession. 

75. The sheriff can take his poundage and fees out of the 
property seized (c). The property seized must be that of the execu- 
tion debtor (d). Moreover, the execution creditor is liable to him 

sued for them when they have been earned (e). The 
s eiiff can recover notwithstanding that the judgment and all sub- 
sequent proceedings have been set aside (/), though not for poundage 

aiu u been after seizure but before sale (.//). 

e sheiiff cannot, where the execution creditor becomes disentitled 
to lecovei, sell the property seized for his possession money, fees, or 
expenses (h), nor can he for his poundage (i). The sheriff has no 


rVi? n 7*^ ^ I^eestou, [1899] 1 Q. B. 626. 

( lieEncjhsh and Hayling, Ex parte Murray tfc Co. [19061 1 K B. 680. To 

\ihidf' ^’etiiedy may be against the execution creditor 

(q) Jones y. Atherton (\m), 7 Taunt. o6. After notice of a receiving order it 
ceases to be the duty of the sheriff to remain in possession, and he is therefore 

n co^n^o Harrison, Ex parte Essex 

(^Sheriff), [1896] 2 Q. B. ill). A high bailiff of the county court where goods 

ff'i '''' T ^ ^^titled to possession money 

onl} up to the time ^lieii the claimant deposits in court the amount representing 

the value of the goods (Aeics^m, Sons Co., Ltd. v. James, [1909] 2 X. B. 384). 

(a) Glashrook v. David and Vaux, [1905] 1 K. B. 615. Where the sheriff appro- 

piiates ceitain goods to answer each execution he may perhaps charge possession 

money on each (/^e jVor(,a«, Ex parte Board of Trade, [19041 1 K. B. 68). 

(t) Under m der m^e under the Sheriffs Act, 1887 (50 & 51 Viet c. 55) ; see 

(c) See p. 35, ante. 

6 Q ni C 26 L. T. 397 ; see lioph v. Bushj (1880), 

19?®] V. Sidtard (1599), Cro. Eliz. 654 ; Tyson v. Paslce (1705), 2 Ld. Eaym. 

, rf not he proved in the action {Banbury v. 

yattheivs (1844), 1 Car. A Kir. 380). The action is assumpsd on an implied promise 

0 P^y, o-n erefore will not lie in respect of a seizure of goods other than the 

execution debtor s unless possession was retained at the execution creditor’s 

20 Q® B 'd Ell) ^ Camp. 374; Thomas v. Peek (1888), 

(180, ), 6 Esp. Ill; Rawstorne v. Wilkinson (1815), 

(,9) lUi/ea V. Harris (1862), 12 C. B. (n. s.) 550. 

/i) Sneary v. Ahdy (1876), 1 Ex. D. 299. 

(») Goode V. Langley (1827), 7 B. & C. 26. 
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right of action against the solicitor who puts him in motion by 
delivering the writ to him to be executed {k). The bailiff cannot 
maintain an action against the execution creditor for his fees (/), but 
where there is an express promise by the solicitor or where the 
solicitor requests that a particular bailiff should be employed, that 
bailiff can sue him {n). 

76. Where the execution is withdrawn by the execution creditor 
the sheriff is entitled to the bailiff’s fees and possession money (o). 

77. On a writ of delivery the plaintiff is entitled, either by the 
same or a separate writ of execution, to have made of the defendant’s 
goods the damages and costs awarded and interest (p). 

78. An unintentional overcharge in his poundage or fees made 
by the sheriff’s demanding more than is strictly due to him does 
not render lum liable for extortion (7). If the sheriff levy in good 
faith more than is due to him he is not liable for extortion ; the 
remedy against him in such a case is by summons to compel him 
to return or pay the overcharge. 


Part IV. — Particular Forms of Execution. 

Sect. 1. — Writ of Fieri Facias, 

% 

Sub-Sect. 1.— //i dencra!. 

79. The most usual method of execution is by writ of fieri 
facias (commonly called fi, /a.). Under this writ the goods and 
chattels of the debtor are seized and sold for the satisfaction of a 
judgment or order for the recovery or payment of a sum of money. 
The writ is addressed to the sheriff required to execute it, and 
commands him to seize and sell the judgment debtor’s goods (r). 

Suii-8ect. 2. — ]\lt(')i appJicahh. 

80. henever execution may issue (a) upon a judgment or 
Older foi the recovery or payment to a person of a sum of money 

(/.) V (18-l(i), i, Q. ]J. 704 ; Seal v. n,„h,ni (1847), 

6Q iT'd ?fl C k ' '■ ^ 

(/) Smith V. Jlrowlhent .f; do., [1S92] 1 Q. B oo\ 

(m) (Jrmrrod y, Foskdt (1790), Peake, Add. Cas. 77, 

IlhMuek (1826), 5 B. & G. :i28 ; Walhauk v. Quarternum (1846), 
C B i)4 ; Matle v. Maau (1848), 2 Exch. 608 ; see note (c), p. 36, aate. 

(a) 1‘irie v. bteieart, [1899] 2 I. B. 046. 
p) 11. S. C., (Jrd. 48, r. 2. 

0>-a,d & Co., [1892] 1 (1. B. 231 ; affirmed, [1892] 2 Q. B. 

frnkieF f ^ ^ ; IVoolford’s I'Mate 

(r\ lu- ij’ 8 p’ n'k ‘ '■ ’ AND Bailiffs. 

(r) Jij it. 8 c ()ni. 4 3, 1, writs of Jieri facias and of elcoit are to have the 

n’lhe ‘’ll® had, andire to be executed 

for s orwr ts" f' r k' the like writs have heretofore been executed. For 
lonns of wilts of >./«., .see 11. S. App. 11, Nos. 1-2 b. 

(«) As to when execution may issue, see p. 4, a„(e. 
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or costs the judgment creditor who desires to do so may im- 
mediately (c), and without previous demand {d), apply for the issue 
of one or more writs of fieri Jacias. Not more than one writ of lien 
Jacias m&y, however, issue simultaneously (e) in the same county (/) 

or the recovery of the sum due, but one writ may issue for the 

nTio ^ ^’I'it be issued 

tbe first (g). After the issue of a 

extending of the lands of the judgment 

f the judgment creditor can no longer issue a writ 

otyien facias or other process (h). 

Sub-Sect. 3. — Issue and Delivery of the Writ. 

81 . The steps necessary to be taken on the issue of any M'rit 
tL discussed (i). The writ is delivered to 

timp nf deputy (A-), who must indorse it with the 

infinvspw ®^^^y(0)and who is not entitled to require any 
debto^Sr^ description or residence of the judgment 

judgment creditor can 
shpriffc! or ruore of_ them to the sheriff or to the various 

an must, to avoid 

issued to the ither 


US66 )!'"i Ch. Apj^loO^™^"^ ^ i?«»Awy Co. 

W (1867); 1 I.^E. Eq. 540. 

if;e1un;edtitro{uhe^''bS^^^ 

A,l,„k (,-72)! U r?: " 


should affect' the orderTn’whlrh^w’-f^’ *' that nothing in that orde 

vent this beino done «t ^“ich wiits may be issued, there is nothing to pre- 
resorted to. ” ^ piesent time ; in fact the practice is irequently 

taxation to "issM'^extfcutio^n’bJt^m^'^'^K™''”* creditor need not wait until after 
taxation is comnletpd n .o’ and, when 
216). The writ of pvponf {Harris v. Jewell, [1883] W. N, 

and the taxin^- master’s issuable on production of the judgment 

(''r>^xpane CVa«ip (isof) ML ^ 

Exerat/orp 39 fv ®e® Vin. Abr., tit. 

/t) See p. 16, ante. 

0 See note(/), p. 19^ 

ante. 

(?0 He usual. As to its effect, see p. 20, ante. 

Grant i& Co ri89‘>V]'^0^% ^ -^PP- ; Lee v. Hangar, 

(0) Lee lrnaSal r^: ^ [1892] 2 Q. B. 337, C. A. 

J i Giant & Co., sujjra ; and as to the effect of the issue of two 
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Sub-Sect. 4, — Sheriff's Duties^ llightsy and Liahilities under the Writ. 

83. Those duties and liabilities of the sheriff common to all 
forms of execution have already been dealt ■with(p). Under the 
writ of fieri facias it is his duty to seize and sell any goods which he 
has the power to seize (q), to an amount reasonably sufficient, but 
not more than sufficient (r), to satisfy the debt and his own 
expenses (s), and, after sale thereof and such satisfaction, to pay 
over any residue to the judgment debtor (a). 

84. Where several judgment creditors have delivered writs of 
fieri facias against the same debtor for execution, each of such writs 
binds the goods from the date of such delivery, and each judgment 
creditor is entitled, as against the others, to the benefit of such 
priority (b). It is, therefore, the duty of the slieriti to sell the goods 
under the wi'it first delivered to him (ej. No separate seizure is 
necessary under the several writs, but the judgment creditors there- 
under are entitled to payment out of any surplus proceeds of the 
sale in the order of such priority (d). If, however, the sheriff 
neglect to follow this order, and seize or sell under a writ which 
should have been postponed, the sale is valid, and the proceeds 
must be handed to the judgment creditor under whose writ the sale 


writs in soparuto counties upon poundage, fees etc., see ibvl, ; and title SUEIUFI'S 
AND Bailii-ts. 

[}>) See p. 21, ante. 

[q) As to what property is seizable, see p. 44, post. 

[r] Pitchers. King (1844), Dav. & Mer. o84 ; Aldrcd v. Constable (1844), 0 
UK 1170; Cawler v. Chaplin (lf548), 2 Exch. d08 ; nor must he sell further 
goods after the sum required has been realised at the sale (Wnudye v. Coles 
(loDo), Noy, 59 ; Stead v. Gascoigne (1818), 8 Taunt. 527 ; Batchelor v. Vijse 
(1844), 4 Moo. & 8. 552 ; Aldrtd v Constable^ supra). 

(a) As to these, see pp. 42 tt seq., ante. 

(«) At common law such surplus is recoverable after demand as money had 
and received to the judgment debtor’s use; see Bumseg v. Tufuell (1824), 2 

• (1840), 0 liing. 097 ; Harrison v. (1840), 

0 M. QC \V. 48 i . 

(h) See p. 20, ante. There is to-day no doubt that as between several 
execution creditors the date of delivery is that which governs priority despite 
dicta to the eifect that the statutes cited in note (7), p. 42, post, applied only 
as against purchasers ; see the cases cited in note (b), p. 44, imt. A 
delivery to the sheriff, with instructions to suspend seizure for a time [Kempland 
V. J/uan(/r^ (1,91), Peake, 59 [05]; Hunt v. Hooper (1844), 12 M. & W. 004), 

01 unUl another execution be put in [Pringle v. Isaac (1822), 11 Price, 445), 

IS not a delivery for execution, and writs of Ji. fa. so delivered will be 
postponed. 

. (;■) n^dchinsoH V. Johnston (1787), 1 Term Rep. 729 ; Jones v. Atherton (1816), 

I |.^|unt. oO ; Benias v. li hetham (1874), L. R. 9 Q. K 445. A renewed writ (s 

O ^ ao according to the time of its original delivery (R. 8. C., 

wU iVf ^*1' ’ 1'he sheriff must act upon his own respon- 

ing several writs on behalf of 
\uiious jiulgment creditors any statement as to which is entitled to priority 

(J,W(A V. L Mjt [Ead) (184'2), 2 Uowl. (x. s.) :577). 

ns/n 7 ^t'' C- A. ; Jmn v. AtherUm 

ilMbj, i iaunt oO; but see Smith v. Jackson (1804), 4 F. & F. 452, The 

^ delivered before the 
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Sect. 1, 

Writ 
of Fieri 
Facias. 

Seizure. 


was made (e), but the sheriff remains liable to the creditor entitled 
to priority for damages due to his breach of duty(/). 

85. It is the duty of the sheriff under a writ of fieri facias 
to ascertain where the goods of the judgment debtor are and to 
seize them. For this purpose he may legally enter the dwelling- 
house and premises of the judgment debtor (p), or of any stranger 
to whose premises the debtor’s property has been removed f/i). 
n so entering, however, he may not legally (save in an execution 
at the instance of the Crown (i) ) break (/>) into the dwelling-house ((), 
as distinguished from other premises {m), except in the ease of the 
house of such stranger whereto the goods have been removed 
m order to avoid execution and demand has been made and 
lefused(n). Where, however, the sheriff has obtained entry into 
the house, he is entitled to break open inner doors or trunks (o). 

Anft 1 to take out the goods, he may break 

bailiff (u), or to re-enter 
0^0^ y ojoc od (/). Ihe sheriff must not remain ujDon premises 


1 Term Sn”™ I '-9: v. Peckam (1778), 

1 Ld Eavin^Vi'i^’ /i ’ ^majlamib v. Cross and Buckinfiiam (1697), 

C.J.,'atp 538 ’ ^^*^0-1), 4 East, 523, ^)er Lord Ellenboeough, 

judgment creditor having priority will 
supra). ^^i-pra ; and see cases cited in note (e), 


whether P-nmU Ilf ’* i ' personal representative, and 

CW Ja and ,p! ^^'^peiit debtor be, in fact, found there or not {Semayne’s 

(1S14), 5 Taunt 7651 

U) ieZZl’s U Case, supra. 

(a else under a writ ofXchmentl''® 

title Distress, Vol. XL 

in 

P^cim}T"ZaZTlZTa I V. SBwmau (1849), 8 C. B. 3 

p. 92 b. ° tiiiuti ay/. ^ see Semaj/nes Case, supra, at 

the dwellin»-hou°e U^t t’uddings not connected with, or with the curtilage of, 
16 Q B 2"54 1 Keb.698; Brown v. Menu (1851), 

B7Wam, [1895] 2 Q. B 663 C A? ' V ^ 

distress hr a lanfllnvr] wi. ' distinction does not exist in cases of 

Olemi, sipra • [Brown v. 

L. J.(Q B1 388 U a"'?' Corporation v. //rarfr,/ (1893), 62 

119, 0 A ). ’ ’ J- P- 391 ; Long v. (JIurke, [1 894] 1 Q. B. 

7/np\(! On A i. Vi.. 

; Johnson V. 
■ment debtor 

Broolcs (1792), 2^HrBr’l‘;o -".nd'^'Tc “T ^ stranger, see Sheers v. 

(o) A. V Ah-d n Gsni 0 in ’ ®“'tb, L. C., nth ed., p. 112. 

the necessity for (1774), 1 Cowp. 1, 6; as to 

AaWt/ey. BaL (1812), 4 Taunt. 619; 

be^no one of whom ; and this without demand, if there 

^^_no one ot vhom to make demand [Pugh v. Griffah (1838), 7 Ad. & El. 

(?) Whiter. n7„?s/, trp, s»pra. 

OMerldye [miZn J- (18t3), 4 Moo. P. C. C. 239; EagleionV. 

y 11 ju. & W. 460 ; Bannister v. Ihjde (ISGO), 2 E. & E. 627. 
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for an unreasonable time (s). In the case of the premises being 

those of a stranger, the sheriff will enter subject to the further 

peril of being a trespasser if the debtor’s goods be not found upon 
the premises (f). 

^ The sheriff may not legally take goods from the person of the 
judgment debtor {a). 

A sheriff who exceeds his powers in the matters of breaking in 

and elitering or of taking from the person is guilty of a trespass 

ah initio, but his liability will not affect the validity of any execution 
made by him (b). 

_ 86. The death of the judgment creditor after the date of the 
issue of the writ in no way affects the duties of the sheriff there- 
under ; he must proceed to seizure and sale notwithstanding the 
death (c). ° 

Where the judgment debtor has died after the date of the judo-- 
ment, but before that of the issue of tlie writ, the writ can only be 
issued by leave, and when so issued will direct the sheriff to lew 
the moneys out of the goods of the deceased (d). Such form of the 
wilt IS called a writ of fieri facias fie ixntis tcstatoris or intcstati (c). 
Under it the assets of the deceased only, and not those of his 
personal representative, can be seized ( f). 

Where the judgment debtor has died after the date of the teste of 
e wilt (whether before or after the delivery of the writ for execu- 

V *^*^*'^ sheriff to proceed under the writ, not- 

withstanding the death ; and goods to which the binding efficacy of 

_ le writ has attached (ji) must be followed, and seized thereunder, 
in trie hands of the executors or of other iiersons (It). 


^ V. lUwk, (ISiay 5 Tilunt. 198. ^ 

tho Lsr, F ® ''1 « : ’ !'• K'l: i' 

I’<‘f Lord AiitXGEli, C.B., an: 
V. llMus.,,, (179o), G Tei-m llep. IGS. 

Exi IG-'^'sn ^ p. 9:i a; and .see v. (1 Sod), ! 

e.xpressed by the court on thi.s point ii 
sVn \ i « C’. 15. ;il7; compare abso JJe Owfloain v 

a ct^X;^nsVah<or‘^ 1 1 m .seizure from tlio person 

to tlio goods * ‘bituble articles, no damages could be recovered for trespas, 

(181?ri(f^^^^ (ISIG), IG M. A w. lOG; 'Ml y. Lfi/, 

of the ’writ, seep! 9, aVi. 

t'O 1». 15, a/ite. 

1 W.ns‘’sallnd"'‘mr"‘ «eo v. Laae (1GG9) 

E.xecutous VN-ji'A nulv."' ‘ theivto, at pp. L'19, 219 h; and see litb 

) /-I s; I) « ^^“^''Msticvtoks, p, :i:i2, post, 
po 4 r trdccid^, , V the court or a judge has 

(.7) ^oe p. ^2, poif. 

(1S7‘>) 7 Cl/^VnT )^^214 r>arics, E.,- parte. WUlianu 

t Hj, Mod. Rep. ISS ; Needha.as (Jme (1691), 12 Mod. Rep, 5; Penoyer v. 
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Sub-Sect, b.— Effect of the Writ. 

P “bind” the property in the goods of 

the judgment debtor in the bailiwick. Where it is said that the 

goods or the property therein, are “ bound,” what is meant is that 
the sheriff acquires a legal right to seize such goods. The owner- 
ship or general property, notwithstanding the binding effect of the 
writ, continues in the judgment debtor (i) until the sale, and he can 
legally, until seizure, deal with the goods himself (/c) or, until sale, 
pass the property to others ( 1 ). Any transfer or assignment of the 
goods after the date at which the binding power of the writ 
operates (m) will (except m the cases of a purchaser in market overt 
01 ot a bona fde purchaser for value without notice (»)) be subject 

writ (o) ^ 

88 . At common law this binding power operated from the date of 
the issue of the writ (p). Now, however (5), a writ of fieri Jacks 

® 290; 

onm m M T w’’ (159S), Noy, 73 ; Ellis v. 

thefoods ‘'hi’- '•’I'- r'glit 

Hailwood f 18461 10 Tn administration action (/ian/tW v. 

fnt t ed tAhe Anoot nf m ^ /“ executors or others not 

Heilon L exlrnf , ^ ‘I judgment and f. fa. against 

the executors' are not P®®®®®®''”' “s agent for 

writ the exflft tirtvo 0^.4 * ‘ttue piioiitj of the death and the issue of the 

Smith (1840), 4 Jur. 86). uierely the day, will be considered {Clinch v. 

182^ h“t”' 'C' i East, 523 ; Lucas v. NocMls (1833) 10 Bimr 157, 

»» j ..d ... V. ov„;i;fsa,: .a-. 

^vrS^ £s'bLVL“uId -"aSTe ta ^ r 

314, per Meulisii £.J. ?tt llT ’ ^ ^h. App 

/ I\ 7 l /. T 1 ^ 1 * 


notwithstaiidino- the slmUf A ®:. -J'j.s- 1, must be taken as still subsisting, 

Act. 1893 ( 5 rA "57 \Vct c t language adopted in the Sale of Goods 

(m) See infra. 2 *’- uote {,fi infra. 

M See infra. 

defendanT may convey hk^^^’ ^ ^^iRKE, B., at p. 629 (the 

tion notwithsLudino-\li(x sheriff has a right to the execu- 

supra, per Melush,'’l.J., at p!^-?n ^ Envies, Ex parte WUUa^ns, 

Ear}ei^^y/nr^ff{^lfi^l\f *“15“- Mellish, L.J., at p. 317; 

ELiz. 440. * ^ ^od. Hep. 168; Voucher v. ]] iseman {lb^b)i Cro. 

(7) By the Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 26 (1), repealing and 
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binds the property in the goods of the execution debtor only from 
the time when the writ is delivered to the sheriff (?•) to be executed, 
and it is the sheriff’s duty, without fee, to indorse upon it the exact 
date and hour of bis receiving it (a). These statutory provisions 
are not for the protection of the debtor himself, or his executors or 
donees, the binding power of the writ still attaching, in their case, 
as from the date of the teste {b). 

89 . To the above rules as to the binding power of the writ 
there are the following exceptions : (1) No goods will be bound as 
against the Crown (c) ; (2) no goods wilt be bound as against a 
purchaser in market overt (d) ; (3) no goods, falling within the 
definition thereof in the Sale of Goods Act, 1893 (c), will be bound as 
against a bona fide purchaser for value without notice of the delivery 
of a writ of execution (j ) ; (4) no goods will be bound as against a 
mrchaser from the sheriff’ under an execution which should have 
)een postponed (;/) ; and (5) no goods will be bound against a trustee 


reviving the ifrovisions of the Statute of Frauds (29 Far. 2, c. d), 

^ by the ]^Iercantile Law Amendment Act, 1800 

(19 A 20 ^ let. c. 97), s. 1. 

/ '*•! W.^ K I ..V. A....... 1 I 1 It fm ^ ...... 


it 

0 


officers charged with the execution of any wri 
Sale Of Goods Act 1893 (50 & 57 Viet. c. 7 1 ), s. 20 (2) ). As to the time \vlier. 

ir of warrant in a county court, see Mnniatroiiil y. 

V'! [iJOi] 2 K. B. 003 ; iiiraiaU VamUe Co, v. DauuU, [19081 2 J\. B. 251. 
«) halo of Goods Act, 18<);i (,Ri A o7 Viet. c. 71), s. :2U (1). 

9-) isou Hortou V. Hi, €.■>!>!/ (l(iS(i), Comb. dS ; l!„w/i,i,o„ v. Oriel (1089), Comb. 


DOS. a: i .Oil; and se_o also llatrhinsou v. Jo/utshn (1787j, 1 Term Rep. 729, 

Fraiur^^m that the Statute of 

“ 1 '}' Jippl^cd only as against purchasers under a 

li.. i this is not, however, consi>tent with the dicta 

iihLLisu L.j 1,1 ji Kx parte U'i//iaois (1S72), 7 Ch. App. Old, 

nilV!< n surviving operation of the old common law 

ulsd judgment debtor or his per.sonal representatives; and see 

ISOS) r 1! rv 'To'''tr -*‘9 ; ft'Jy.CoM.ielt,nl. Oo. 

resnect Im^ 1 u ' ’ reason to consider that the law in tliis 

(50 1 ^vLt ^7n enactment of the Sale of Goods Act, 1890 


of 

at 

iw 



. and toLEUiDGE, JJ. 

money x^hich^howm/ excludes things in action and 

all, would not’ be “ bounT’’ at common law under a Ji. Ja. at 

[1908] 1 K Ji 1 0 A *** thewu'it; see p. d7, ; Jolmsonw. Picktrin<jy 


Set! A- Co V h'nntr constitutes notice, see 

know tCta^i7::r^ not enough to 

delivered for execution 

claimant purchaser { f/ ' # j ^nirden oi jfroot of hmui tides etc. lies upon the 
0/1 As t V fOn . J v. WrufJd, [1907] 2 K. Ji. 030). 

t or m wdnch the sherill should execute writs, see p. 09, ante. 
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in the bankruptcy of the judgment debtor unless the execution be 

completed by seizure and sale before the date of the receivinc^ 
order (h), ° 


Sub-Sect, 6. — JJhat can he seized tindet' a Fieri Facias, 

(i.) Nature of the Properhf seizahle ; Rights and Liahilities in respect of 

particular Kinds of Property, 

90 . Goods and corporeal chattels, capable of sale, were alone 
seizable under a writ oi fieri facias at common law (i). 

Eeal property is^ not seizable, but chattels real and, as such, 

lea^sehold interests in land are affected by the writ (/c). The term 

IS bound by the issue of the writ in the same manner as were goods 

at common law (/). ^ In the case of a term of years no seizure of 

e land by the sheriff is possible, as he has no right to possession {m)^ 

and the judgment debtor’s term is sold by the sheriff and assigned 

under his seal of office without seizure or possession {n). The 

judgment debtor cannot be ejected by the sheriff (o), but the pur- 

c laser has a right of entry, upon which, if necessary, he must 
bring an action (p). 


c.ou LILIC x.A.>ivKui>icY AxND IXSOLYEXCY, \ ol. il., pp. 271 H SCO. Note, how- 
e\ei, that an order for the adinini.-^tration of the assets of a deceased person 
under the Bankruptcy Act, 1883 (4(1 & 47 Viet. c. 52), s. 125, does not produce 
a similar effect {ilafuck v. Clark, [1899] 1 Q. B. (199, C. A.); nor does the 

FnuT?94) ^^*^^^^stTation action in Chancery [Ranken v. Harwood (1846), 

(i) Francis y. Xasli (1734), Lee terny. Hard. 53 ; Wood v. Wood (1843), 4 
r if rVfi 401; ColHugridge v. 7V/.r^c« (1851), 11 

C. B ^5 ; as to the effects of this restriction, see, generally, infra. 

(k) However short the term (Sparrow v. Bristol (Farl) (1813), 1 Marsh. 10; 
noe d.JVestmorel<oul y >SmP5 (1827), 1 Man. & By. (k. b.) 137). For example, 
w ( n f ^"^tion debtor had entered under an agi4ement for a lease and paid 

i R 64^ C A f [1894]2 

assignment by the execution debtor subse- 
Av! W?/ n an assignment by the sheriff (Burden v. 

bpTn^ UH^ ^ returned without the term 

(m) Coleman v. Rawlinson (1858), 1 F & F 330 
c required under the Eeal lh4pe‘rty Act, 1845 (8 & 9 Viet. 

sheriff t H k lo h"''^ with the sheriff’s seal by the under- 

Ih awn n 4n mthout proof of his authority (i)oe d. James v. 

Tht sail of f : 6 Hare, 183, 186). 

executed until good, notwithstanding that the assignment was not 

Tb Khrttl Foe d. Strre.. Bouston (1818), 

in the * f /j; however, necessary for the vesting of the term 

and nattw oV M. & W. 239), and entry 

y/i/ff/iei’v Tnnp nsan Purchase price are not a substitute therefor {Dee d. 

/ 1 p • n (IS-il), 1 Howl. (X. s.) 352). 

tretras's if hfi r/r*' sheriff is liable to an action of 
trespass If he attempts it {Playfair v. M„s>,rove, sanra). 

■M- exnHinpH"in°S^f"^^‘'- {Taylor v. Cole (1789), 3 Term Eep. 

see also' /1,-P H n fd ^^o^'-Dove, supra, per Eolfe, B., at p. 24 1 ; 

see also JJoe d. Batten y. Murless (1817), 6 M. & S. 110; and Bac. Abr., 
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Sect. I. 

Writ 
of Fieri 
Facias. 


A sale of a term of years by the sheriff is not an assignment of 
the term by the judgment debtor so as to cause a forfeiture of the 
lease operating in the event of assignment (g). If a forfeiture 
occur under a covenant expressly directed against an execution, 
this does not entitle a purchaser to recover money paid upon a 
contract to purchase “ the debtor’s interest (if any) ” (r). 

91 . Other chattels real, such as a rentcharge upon land for a chattels real 
term of years or a Crown annuity in tlie nature of such a rent- 

charge, can also be sold under a writ oijkvi fadan (.s). 

92 . The fact that no realty can he seized under the writ Fixtures, 
excludes from its operation such fixtures as would descend to the 

heir of the judgment debtor as distinguished from his personal 
representative (t); hut such lixtures as can, between landlord and 
tenant, be severed by the tenant can he seized on a ficii jaciaa 
against the tenant (u). Where the lease comprises tenants’ fixtures, 
tlie sherili may sever them and sell them separately (/>). 

properly so called, are also excluded as being Heirlooms, 
leahy, while chattels held under trusts, which are commonly known 
as heirlooms, are also probably excluded (c). 

94 . Growing crops which are JrnvhiH indnstdaks, and which, Growin 
as emj ements, ^vould pass to tlie personal representative, and not 
to the heir, of the judgment debtor, can be seized under a fieri 


(T 

O 


propo.sitiou in the text is directly 

(7) J)M d. Mitcldnsun V. Carter (179S), 8 Term Eep. .77. 

CO ,lc/'tn ']• tho eft'oet of such u 

the d eht, r' * t '” ko avoided, but not if he also sells all 

ututoi s 1 tcrest does not pass a licence {/te Gilmer (mo), 17 L. R Jr 1) 

8. It 18 stated in a note to Johnson v. Streete (1891), Comb. •290 •'91 n that 

a qSeVChol,7 -r ‘■'“IV'''" '^'i ./'■■ /«• ; but such estate being 

and is not likel v f ’ 7 Tn ‘ "'‘'"''i bo contrary to principle, 

principle. ^ followed. I ho decision 111 the case does not involve the 

V. IS'f « dyer’s vat {Da,, 

eo alsoRafv "’'lat are such lixtures, 

T™. ^ "'i-'; “■'d see title Lanuloud Axn 

•101.1 (18:57), 2M. & W. 

h It H (I li ‘><»n . r / (1^99), d8 L. J. (cn.) oOS ; J/awinj \. Builin (1873), 

special ctcunttm;cer7niwi''mTh 1"'' ^ "''• d“ 

[Antrim y. Duhhs Mvm '>1 “ p i lining purposes were held seizable 

Heveianco bv the fftn-ir f ’ii ’ ^4 .^^ ^ Landloud and Tenant. A wrongful 

i«"; V. n„Ar Spl'S" M'Sf” ““ • "■ “fi"* 

; fTTf. d:.,. 1 si, 7: 

AND Chaitels Real .‘‘"d '’"f Kenerally, sec title Real I'uoi'euty 
rwa.s‘ decided' £t 7he ' Tl IJUrwhoro 

obsolutolyin the j udgmenrdrhb" , 
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Sect. 1. facias {d). Thus the sheriff can seize corn, or potatoes, but not 
Writ . trees, or grass, or apples upon trees (c). Having seized growing 
of Fieri crops, the sheriff may cut, thresh, or dress them(/), and the usual 
Fams. time for the removal of goods by a purchaser from the sheriff will 

be extended until the ripening of the crops seized (/;). 

Where the judgment debtor is tenant of lands let to farm, there 
are certain statutory provisions for the benefit of the landlord, which 
may be summarised as follow's (//). Where there exists any cove- 
nant, or written agreement, against the removal of manures or 
produce(r) from the land, between the tenant and landlord, the 
sherift, if he have written notice thereof (/c), cannot (except at the 

suit of the Crowm) (1), remove such articles or sell them for 
removal {m). 

Further, whether or not there be such covenants or agreements, 
any purchaser of the produce of such land (ii) will be bound by the 
customary or contractual liabilities of the judgment debtor in 
respect of the taking of such crop (o), and the sheriff may sell to a 
purchaser under a written contract to abide by the terms of such 
covenants or agreements, or by the customary liabilities of the 
tenant (p). 


(rf) Emns V. Roberts (182G), 5 B. & C. 829 ; Scorell v. Rojrall (1827), 1 Y. & J. 
396 ; and see Poole's Case (1703), 1 Salk. 368 ; as to tlie subject of emblements 
generally, see title Laxdloeu and Tenant. 

(f) See cases cited in previous note. Corn may be seized b}' the sheriff when 
reeri in the blade {Gwilliam v. Parker (1815), 1 Price, 274), though probablv 


s. 2 ; and p. 54, post; note also, as to rye, clover etc., the effect of the Sale of 

harming Stock Act, 181C (56 Geo. 3, c. 50), s. 7; see title Agriculture, 
YoL I„ p. 258. 

• expenses of cutting etc. may not, however, be deducted against the 

judgment creditor or the debtor without their authority {Ik IVoofl/tam, Ex parte 

Conder (1887), 20 Q. B. D. 40) ; nor can they be allowed against the trustee i 
bankruptcy {ibidX 


in 


see al^e 


Qf) Wharton v. Naplor (1848), 12 Q. B. 673 ; see note (5), p. 53, post. 

(A) Under the Sale of Farming Stock Act, 1816 (56 Geo. 3. c. 50): 
title Agriculture, Vol. I., pp. 257, 258. 

{i) As to the specific things covered by this term, see Sale of Farming Stock 
Act, 1816 (56 Geo. 3, c. 50), s. 1. 

(/v) Ihe tenant must give notice to the sheriff of all such covenants or agree- 
ments of which he knows, and of his landlord’s address, and forthwith on 

®^^*‘*ff Rinst give notice of his so doing to the landlord 
and his agent, waiting for a reply until the last day possible for the sale (Sale 
of I arming Stock Act, 1816 (56 Geo. 3, c. 50), s. 2). 

7) A. V. Oshoitrne (1818), 6 Price, 94. 

m) IbuL, s. 1. lie may, however, sell upon a written agreement by the 
purch^er to abide by the terms of such covenants etc. {ibid., s. 3). 

00 Whether from the sheriff or the tenant ( Wilmot v. Rose (1854), 3 E. & B. 

00*5 j. 

(o) Sale of Farming Stock Act, 1S16 (56 Geo. 3, c. 50), s. 11. 

„ f* Under any such contract the purchaser will have the 

tacUities which the tenant would have had for consuming his crop (use of the 
bams, sables, and buildings etc. {ibid., s. 3) ), and will be protected from any 
distress by the landlord upon the crop or the objects so used in consuming 
it {xbid., s, 6) ; and the sheriff will be protected against actions for trespass 
based upon the exercise of such facilities {ibid., s. 10). The enforcement of 
contracts under this section (s. 3) is provided for {ibid., s. 4). The sheriff must 
before sale make all inquiry as to the address of the landlord {ibid., s. 5). 
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Under the same statute no clover or artificial grasses growing Suct. i. 

be seized or sold in execution (q), and the Writ of 
sheriff IS not liable for any infraction of his duties thereunder Fieri 
relating to growing crops, unless such infraction be wilful (/■). Facias. 

95 . Incorporeal things are generally exempt from seizure under incorporeal 

a Ju‘n fiiaaii, and therefore, subject to the exception hereafter i>roi"'‘'i.v. 

stated (.f), the debts or other clioses in action of the judgment 

debtor emmot be seized (t ) ; nor can copyright (-0, or stocks and 
shares (i). 


96 . At common law the requirement that the property seizable 

should be capable of sale (c), in addition to choses in action, also 
excluded from the operation of the writ money belonging to the 
delitor but to these rules an important statutory exception was 
created by the provisions of the Judgments Act, 1838 (d). 

L rider the.se provisions the sheriff must seize the money or bank- 
notes (whether of the Bank of England or of any otller l.ank), 
and any cheques, bills of exchange, jiromissory notes, bonds, 
specialties, or other securities for money belonging to the judgment 
debtor (c) Ihe money, to be seizable, must be in the possession or 
coiitiol of the debtor, and not be only payable to ( / ) or held in trust 
or hull i!j). A cheque payable to the debtor, and in the hands of 

inniu'T*" ^^‘8h Court, but not delivered, 

cannot be seized (//). Securities for money do not include 


Money 


(7) Sale of Farming Stock Act, ISKi (.00 Geo. 0, c. oO), s. 7 . 

AinicuI.TuiiE, VoI.'l, pl’o.u!'* Krowing crojis generally, see title 

Soo para(?ra])li l)(i. 

tV<.//n.son -j ,.‘‘‘1''!''’" "" fbe debtor's belmlt v 

1S11),9 Howl, tni : y '■ 

yW/o// (18al), 11 IJ (j,s:j)* Oal. it Dav. 

^ "« j- '■ ■'.■ /«■ 

to I'iitoiits ami trade maikti. lea^onini,^ would pre.suinaldy apply 

{!>) Soo p. 101, post. 

('■) So(* f l, 

y) \ 2 Virt. c. 110, s. 12. 

d^H). OmAlfcct of thGmmcrnnm. 'is ' "i ''' 

on liis cliildron may bo uvoidi.d -i ■ 1 investtii<^iit of inoiuyv by a settlor 

(1800), :i k\s: J, <^1* luiidoring creditors (liarntr/,- y. 

a-i'nt ibr'thre'xy-ols pun,"^ i" the hands of the d.d.tor’s 

V. Iliitc/iiusofi (ISU), s Jui- VoV)'” ^ •'^lieril! carmot be soi/ed 

in another action to the credit of tlik t j f the money is in court 
U'inta-y. fa, „iM,supn,. the debtor, see /■ rauce v. s,q>m ; 

ISdlV .Mac. A 0 .(OO (vheroth^ n dSd, distingmshing WatU v. Jeffer,ie, 

1 -., « here the che-imi In 1 hoen d-divered out to an mmiit 

o > 
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Execution. 


Sect. 1. 

Writ of 
Fieri 
Facias. 


Ships. 


Wearing 
apparel and 
tools. 


policies of life insurance (/), nor, apparently, pawnbrokers’ 
pledges (A). 

On the seizure of money or bank-notes the sheriff’s duty is to 

deliver them, or a sufficient part thereof, to the judgment creditor, 

and to pay over any surplus remaining after payment of his 

poundage and expenses to the judgment debtor (0- On the 

seizure of other securities, the sheriff’s duty is to hold them 

as security for the amount due under the writ, and the sheriff has 

power {ill) to sue (n) for the recovery of the sum secured when the 

time for payment shall arrive. Payment to the sheriff by a party 

liable on such security discharges him to the extent of his 
payment. 

riie sheriff rnust pay over the money recovered, or a sufficient part 
thereof, to the judgment creditor, and any surplus remaining, after 
payment of his poundage and expenses, to the judgment debtor (o). 

97. The sheriff may seize a ship (whether British or 
foieign (p) ), or share of a ship (q). The seizure is effected by 
putting a man aboard with a warrant, which he should affix to the 
mast, but actual seizure of a British ship does not appear to be 

necessary (r). ffhe sale of a British ship is completed by transfer of 
the ship, or share, by bill of sale (.s). 


98. Ihe wearing apparel and bedding (/) of a judgment debtor 
01 his family, and the tools and implements of his trade, not 

but leturned by him to the office. The procedure open in such cases to the 
execution creditor IS by way of charging order {Brereton v. wards {mS),2\ 
U- i>. \ K 4bS, 404» C. A.). 

T .(1855), 5 I. Ch. B. 5G ; Be Sarr/enfs Trusts (1879), 7 

lollowing the ^lirhnn in Stol-oc v. Conv/^Vl.Stil), 29 Beav. G:!7. 

n V. JtoHasoi), Halsc's Claim (18S7), li-l C’h. 1). 495. 

'i-U fio'ie.V l>e paid over it is not the property of the iudgment 

o7,'‘T . (1842), 0 Jnr. 105; llV^/rr v. Cam]MI (1841), 

(ilJuT 11 rSJ osV'' 

M He IS not bound to sue unless the indgniont creditor enters into a bond 
with two sureties to imhuinity him from all costs and expenses, the expense of 

(l'&'> Viet ^ lT()) l ’'lo)* (Judgments Act, 18J8 

(//) In his own name {ihid.). 

{o) Judgments Act, KS;j,S (1 & 2 Viet. c. 1 10), s. 12. Property sci/able nnder 

t us section not being semahle at common law, and not hoing‘“ goods,” under 

e . ale ol (mods Act, lti9;i (,)(! & 57 Viet. c. 71), ss. 20 (1), 02, is not hound by 

e wnt, and the shoritf tlierefore cannot .seize nioncy etc. wliich belonged to 

a .ludgmeut deb or who died pending the execution Ua/u,s,w y. I'idrrim/, [1908] 

1 i\ . J>, 1 , I . A. j. ^ 

(l>) [ Iitw, llaiil; of /.Oiahw y. I.riianfo,, (1S78), .'i ]>. ]). 24:!, C. A. 

ni (^882), 7 A])i). ('as. 127, l;i5, 1’. C. ; llarku \-- 

(bStiO), 11 I. (_h. P. .lol ; and see l>i</.i„soi, y. Kitr/ien (1,858), 8 li & H- 


(r) See Harlei/ v. Ifarlei/, siijm. 

Shipping Act, 1894 (57 & 58 Viet. c. 00), ss. 2, 24; 
L.a *";'>•«: llarhij v. Harky, supra. In the latter 

ca, e the sheriff got himself registered as transferee, and then transferred bj 
bill of sale to a purchaser. Tliere appears to ho no reason why a share in a 
ship which IS not at sea should not be sold by the sheriff in whose bailiwick 
the ship IS registered. See also title Shippixg and Navigation. 

apparel was seizahle at common law, except while actually beiiio 

^ Distress Amendment Act, 1888 (ol & o- 


worii . 


'"O ill I 

For the purposes of the Law of 
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exceeding in the whole the value ot £5, are exempt from liability to 
seizure under any execution (a). 

Execution cannot be levied against the person, pay, arms, ammu- 
nition, equipments, or regimental necessaries of a soldier in the 
regular forces of the Crown (/;). 

The rolling stock and plant of railway companies is exempt from 
execution (c). 

(ii.) As rei/ards the Title of the Jiuhiment Debtor. 

99. The goods and chattels seized must be those of the judgment 
debtor, and not of any other person {d). In this connection it is 
necessary to consider first tlie position of equitable interests. 

Under a fieri fiacias against a trustee chattels of the trust estate 
cannot be seized, and the trusts will be enforced against the sheriff 
seizing them (r). Under a. fieri fiacias against the ccstai que trust his 
equitable interests cannot be seized, and this rule excludes from the 
operation of the writ all equities of redemption ( f). Where, however 
the legal ownership vests in the judgment debtor by virtue of a rule 

\ ict, c. 21), “ bedding” iucludes a bedstead [Daria v. Harris, [IbOO] 1 (b ]!. 

1 ^ J • 

(«) Small Debts Act IS-lb (8 & <1 Viet. c. 127), .s. ,s. Tln'.s privlic.m „f goods 
Loiii execution 1.S not aflected by s. 11 (2) id’ the liankruptcy Act, lss:i (li; A 17 

\ let. c. 0.), which rc.seives to the bankrupt hi.s tools etc. to a value of i'-'l) 'Re 
Dawson, h.r part*' Dawson, [iJSOO] 2 il H. .34';. 

(/;) Army Act, 1881 (14 & 4o Viet. c. 08), ss. 114, 14,5. Tliis exemption 
extends to territorials on service, see title lioY.u, b’oucES 
(<•) feeo p. 13, antf. 

(A general propo.sition, see thbs sub-section generallv. 

(c) See fi; jfifins (1(170 , 1 Eq. Ca.s. Abr. 820, pi. 1; A,,,,/, y 

\U,Msen (AuW) (1 ,15) IP. Wms. 277 ; Fofii v. Barnett (1788), 1 Pro C. c! 

, ,p£r Eoid liiUKUm L.C., at p. 278 ; .S 7 ,, 7 „//er v. //o/f (1801), 7 II AN 0,5- 

y i u '•ulo that equities cannot to-day be .seized under a // fa 

[rS 3udh"i ■''’ -'V, J., at P. Vas’e^^t; ;Im::Hm blw^w 

-iTar •' e 'n L ’ ““t'^ithstanding s. 10 of the Statute of b’raiids 

li;vision;;ndS;?^S ];y statute Law 

118071 8 East 4(i7- do \ ict. c. o9) ) {Sc<4t y. Sehohii 

(lS()!J) L li’s Fo "om V 1 ^es. -Fil ; De Newcastle [Dak't) 

of cluiUci; e^mlly noS;.md ^ redeinption 

DMnsony. Ai7,Ae" isAS? 8 ^ = 

1 lirod A Pin-- 50 ; • (• ^ Nnp«) 1 Bteawd y. Rurnhe (1820), 

coniprited in a n:n.w4 (1«77), 40 L J. (q, ,,) q-y 

wa.s, however, the pirn tmo of tbo r P*’;;™''" system of fhe courts it 

had issued hi.s writ oi\i t !' liancery where the judgment creditor 

shcliiV to seize the clvittels or in' i an order authori.sin^^ tbo 

acts done bv hOrwl m tt to 

was a trustee hoi din- the le- . ’ tl‘e fact that there 

(tea,,. Lo t' ( as. in Ch. 78 ; 

Behote,,,' ner , nl 1 P. Wins. 445; N,c« 


Sr.cT. 1. 

Writ 
of Fieri 
Facias. 


Soldier's 
pay and 
equipment. 

Uolling 

stock, 

Kquitable 

interests. 


ThesituaH^q'tlS.; ^ 'll L.C;. ai p. lOO). 

tho court tlie Hhoria' would bo a ’ without tho leave of 

H.L.— XIV. tiespasser m seizing chattels vested in trustees, 

E 
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Execution. 


Sect. 1. 

Writ 
of Fieri 
Facias. 

Goods in the 
hands of 
executors. 


Joint 

property. 


of equity, as under a contract for the sale to him of after-acquired 
property, the sheriff can seize the goods (g). 

100 . Where a fieri facias has issued against an executor or 
administrator of a deceased person in respect of a personal debt of 
such executor or administrator, the sheriff cannot take in execution 
goods and chattels of the deceased in his hands as such personal 
representative (/i), unless, indeed, after such lapse of time and in 
such circumstances (i) as to lead to the conclusion that the creditors 
of the deceased have been satisfied {k). 

^ 101 . Where the goods belong to the judgment debtor jointly, or 

in comrnon, with some other person, they may be seized under 

a fieH facias unless the co-owner has become solely entitled by 

survival upon the death of the debtor before the delivery of the 

writ (Z). Ihe question of execution against partnership property has 
been discussed (m). i t' j 


Interests 
of third 
parties in 
debtor’s 
property. 


102 . Other instances in which the judgment debtor’s interest in 

the goods is qualified by the rights of other persons may be con- 
sidered under two heads. 

First, the judgment debtor may be the owner of the goods, 
subject to the rights of other persons. In such cases the sheriff may 
seize the goods if the debtor is entitled to the possession of them, 
and may sell his rights therein, but not those of the other persons 


such leave could bo obtained ; and where the trust was a bare trust in favour 

ol the judgment debtor, the court would probably uphold the seizure, at any 

w o a subsequent bond fide purchaser for value (see Fit v. 

-liurit (1681), 2 Gas. in Ch. 73 ; Shnjyaon v. Taylor (1844), 7 I. Eq. E. 182). The 

similar procedure in aid of eleyit has become practically obsolete by the extension 

n V- interests in land (Judgments Act, 1838 

A^f restriction of the writ to land (Bankruptcy 

Act, 1883 (46 & 4 / Vict. c. 52), s. 146) ; see p. 68, post 

(</) Under the Judicatui-e Act, 1873 (36 & 37 Vict. c. 66), s. 25 (11); /«<«■- 

Reader Sumnwm [18/5] W. N. 203; for property to vest under this rule it 

must be taken into possession (Holroyd v. Marslidl (1860), 2 De G. F. & J. 596), 

f vested in another person, it cannot be seized under a fi, A 
debtor (see [1876] W. N. 64). As to after-acquired 

property generally, see title Settlements. 

nssn ^ 621 ; Gaskell v. Marshall and Poland 

Laycock (1811), 1 Gal. & Dav. o32 ; Re 
W fe 96. C. A. If, however, the goods 

w (though having knowledge that the goods were assets 

01 the testatori havo Tin t . . y. 


[1896] 1 Ch. 968, 974; Meady. 
X A 2ayforv. //a«;iws(lS03), 8Ves.209; Whale 

where the same rule is extended to equitable 
L - 7 r executor could have challenged the sheriff’s right to 
it lip« iiTinr. tv. ''•, supra). In an action for a false return of nulla bona 

eVp™tnwV» debtor’s title was merely that of an 

y. Pillgrem, supra. Lapse of time will not alone 

irill • ^nTYi of goods if the executor is carrying out the trusts of the 

will compare Fay v. Fay (1815), Coop. G. 264. ° 

'l\ and (i), supra. 

Execution, 22 (S. a.), s. 3. 
pi) See pp. 10 et seq,^ ante. 
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entitled. Thus, goods subject to an innkeeper’s lien (n), or to a 
lien for work done upon them (o), can be seized (p), but goods seized 
under a distress for rent (q), pledged, or hired out by the judgment 
debtor (r), or goods in bond upon which advances have been made, 
and which are held to the order of persons lending money to the 
judgment debtor («), cannot be seized, unless, perhaps, the advances 
be paid off by the execution creditor (f). 

Secondly, the judgment debtor may have an interest in goods w'hich 
are the property of some other person. In this case, if the judgment 
debtor be entitled to possession, and have a saleable interest m the 
goods, they may be seized by the sheriff, and such interest may 
be sold. Thus, if the goods are hired to the debtor for a term, his 
interest in them can be seized (a), though if, after notice from the 
owner, the sheriff purports to sell the absolute property in the goods, 
he may be liable for damages to the reversion (/>). “ If the hiring 
is of such a nature that the debtor has no saleable interest (c), or i1 
his interest has determined before seizure (d), or is determinable 
by the fact of seizure (c), the sheriff cannot legally seize. Similarly, 
where the judgment debtor has a right of sale, as in the case of a 
pledge to a pawnbroker, his interest can be seized {/) ; but where 
the debtor has a mere lien (g), or is merely in possession of the 
goods as borrower, or upon deposit, the goods cannot be seized (/(). 


(") Subject to such lieu ; if the sheriff sells, he is liable for the amount o 
the hen [Proctor v. hiMson (1835), 7 C. & P. 67). 

(o) Dmtcan v. Oarratt (1S24), 1 C. & P. 109. 

(/.) The same rrile would apply to goods lent to, or deposited with, othoi 
persons by the debtor. ’ 

P/) (1834), 2 Cr. & M. 689; BcMe/l v. Bto,re>/ (1841) 

The landlord may waive his rights; see Belc/>er v. Patiei 
(IMS), 0 1. 13. OOS, per Coltman, J., at p. 018. 

(>■) aarsttn v. Asphn (1815), 1 Madd. 150 ; Balls v. Thick (1845), 9 Jur. 304 
I rover can be maintained by the pledgee against the sheriff seizing such good< 

It 'vas suggested in Bo.jers y K~ 
although the goods cannot be seized, the right to red;em pledges can be 

v.Xii tecW (Ts^ ^ 

W Voun!/ V. Lamlert (1870), L. E. 3 P C HO 
[t] Bcott V. Hclwlcy (1807), 8 East, 467. 

fc) Cooper v. Willomatt (1845), 1 C. li. 672 

l^e) Mksy Jlayward, [1905] 2 K. b! 460. 

TbVi™«"7S"“ ’1 ff""' “»“(««<;)■ W Ch. D. 195. 

{</) Uyy V Pcarp (1840), 6 M. & W. 36. ’ 

J. i,z: 1. If *' “■ *" i 
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Execution. 


Sect. 1. 

Writ 
of Fieri 
Facias. 


Claim of 
third party 


Interpleader. 


103 . To ascertain what goods are the property of the judgment 
debtor and, as such, seizahle under the writ of fieri facias, those eases 
rnust be considered in which a third party claims the goods 
advereely to the debtor. As a general rule it may be said that the 
sherili may only seize and sell goods which could be recovered, or 
retained, by the judgment debtor in an action between him and such 

however, several exceptions. 

In the farst place, the sheriff may seize goods held by the third 
party under a conveyance by the judgment debtor executed in fraud 

ot bis creditors although such conveyance would be valid against 

the judgment debtor (i). It may be noticed that the fact that the 
traudulent conveyance is effected under the guise of a judgment 
pd execution under a previous /en facias does not affect its 
mvahdffy against the sheriff acting under a bond fi.dc execution {k). 
It IS the duty of the sheriff to make all reasonable inquiries to 
ascertain whether a conveyance relied on is fraudulent (/). 

• 16 second place, the sheriff seizing under a fieri facias the 

judgment creditor are not bound by estoppels affecting the judg- 
men e oi , consequently', where the judgment debtor would 
e es hPI^ lom asserting his valid title to goods against the third 
person, the shmuff may nevertheless seize such goods (m); similarly 

he precluded from raising defences against the 

pai y w ich could not by reason of an estoppel be raised by 
the judgment debtor (n). ^ ^ 

In the third place, the sheriff can seize goods where the judgment 
e 01 voiild not be entitled to them as against a claimant, in those 
cases where the claimant’s title is derived from the judgment debtor 

hon ^ pieiiously explained (o), the property in the goods is 

bmind by he writ and the title of the claimant is later in date than 
the date of such binding. 

person claims tbe property seized by the sheriff 

n eade™' ^ to the benefit of inter- 

voidable conveyances, see title Fraudulent and 
merely because consideration is not fraudulent 

V. Dixie flS4o'l 7 O F defeat an expected execution creditor (Ibood 

.1,0 (n»), . T.™ Bep. .e. 

Tie/ Lo“KDV/pRf ^ ^ ( 1 -^9)- 1 Sen. 239, 

(0 Imiy V. (1«43), 11 M. & AV. 267. 

rS '’i 4 II- * N. 660 . 

fis void as'bSrJffnT ^ tlie judgment debtor to the claimant 

j ^eing an act of bauknnit'nx’' (Ph„cn tr a*,.?./., /idjia *» ^ (j, 

io4), 
The 


fS Ann V is\ hy ^ landlord under the Landlord and Tenant Act, IVt 

title of ’a tLir,l Tvo } P- post), he will not be allowed to set up tli 

V. DrwJdyll {182^4)rM’Cre^ 217^°^ 

the ludffment^HpL/^^*^* **^^°ding” operates only against the property c 

indenend^nTnMW therefore, where the claimant’s title is hostile to an 

f p) TJnHpr P P debtor, it will prevail against the sheriff- 

[p] Under E. S. C., Ord. 57, r. 12 ; see title Int^pleader. 
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105 . All questions arising upon a bankruptcy of the judgment 
debtor as to the relative rights of the judgment creditor and the 
trustee in bankruptcy, and tbe operation of an execution as an 
act of bankruptcy, and the special duties of the sheriff for the 
protection of trustees in bankruptcy, have been dealt with (q). 


Sect, I. 

Writ 
of Fieri 
Facias. 

liankraptcy. 


Sub-Sect. 7. Iloio Piujincid oj Bent and 'I'cixa is provided /or, 

106 . A\hen a landlord who has a claim for rent due against his Rent, 
tenant has distrained and is in possession of the goods, the sheriff 
will not be entitled to levy upon them in the event of a writ of 
henjacias issuing against the tenant(r). 

If, however, the landlord has not distrained before the sheriff 
seizes the goods, they are in rnatodia h’lji^ and exempt from 
distress by the landlord («), and this exemption extends both while 
in the sheiiff s hands, and also for a time after the sale reasonalily 
sufiticient for the removal of the goods by the purchaser [h). 

^ Although the landlord is prevented by a seizure by the sheriff 

statute (r), entitled under an execution in 
t le High Court (rf) to have the rent due, not exceeding one vear’s 
rent, paid to him before the removal of the goods from off the 
premises, ihis subject is dealt with at length elsewhere (<■), but it 

* where a claim is made by the landlord the 

sheriff IS liable to the landlord not only for removal of the goods 

without ijayment of the rent (/), but also for a negligent sale of the 

goods, whereby the landlord is damnified (g). After notice of a 


7 See title BAN-KRurTCV and Insolvency, Vol. II., pp. its, 271, 271 

^ n T ('/). 1>. 51, ante. 

{a) Jte mckeuzu Lx parte Hertfordshire {Sheriff), [US!)!)] 2 d B odd o7:i 

■'17 IfTl,; i ’ I^Men Trustees (lS8o), 55 L. J (q b ) 

bill aud 

them (Smith v. Bussell Hsin T Ijmdlord can distrain 

creilitor waive his ^ if/’-/,/.-*, r ^f execution 

restriction imposed by the Sale' of F V* * ‘2? ' / I’^eny. 370). Note also the 

I'lx^iuho.f Act iSl' c- bS), S. 1, as affected by the 
than one year. *' ca.se of tenancies shorter 

(d) f he Jiandlord and Tenant Ant i" 0 (Wc v 1.18 i 
taken in execution under process 'issuin- on^rVfh’ 

similar provisions •nuJviiwyi 1 cf the county court; as to 

pp. 5d;i,\-,(i 1. ' ‘ ^ * process, see title County Courts, Vol. VIII., 

dSoi 'in tht Si'i ••uxw. Harper, 11910] 1 Ch. 

aii/tiie laiDlcRMd only prove the fact of occupation, 

V. Barr,! (1819), 7 I‘rice,'(i9(q. ^ the rent lies upon the sheriff (//„r, -/so, i 

(.7) Oiooinhri.k/e v. l'ldchtr '(m-l], 2 Dowl. ;J5:{ 
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Execution. 


Sect. l. 

Writ 
of Fieri 
Facias. 


Taxes. 


What 

constitutes 

seizure. 


claim by the landlord (h) the sheriff may seize sufficient goods 

to cover such claim, in addition to the debt due under the 
fieri facias (?), 

By the terms of a later statute (/c) the landlord is entitled, as an 

exception to the general rule that goods in custodia legis cannot be 

taken under a distress for rent, to take in distress growing crops of 

a farm tenant for rent accrued due since the date of the seizure by 
the sheriff (/). ^ 

107 . Under the Taxes Management Act, 1880 (???)> certain 
duties and taxes (??) payable by any person become in arrear, no 
goods or chattels belonging to such person are liable to be taken in 
execution, unless the judgment creditor, before the sale or removal 
of the goods, pays to the collector all arrears due at the time of 
smzing such goods, or payable for the year in which such seizure 
sliould be made, not exceeding in all such duties and taxes for one 
jear. ^ In case of refusal to pay such amount the collector is to 
distiain and sell (o) such goods, notwithstanding the seizure, in 
Older to obtain payment of such amount, together with the costs of 
such distress and sale, and every collector so doing is indemnified (p). 


J5UB-&ECT. 8 


oeizure and ds L ffect, 


« V 

108 . For an act of the sheriff or his bailiff to constitute a 
seizure of goods, it is not necessary that there should be any 
p lysical contact with the goods seized ((/), nor does such contact 
necessaruy amount to seizure (v). An entry upon the premises 
on vhich the goods are situate, together with an intimation of 

an intention to seize the goods, will amount to a valid seizure (s)» 

even where the premises are extensive and the property seized 
widely scattered (0, but some act must be done sufficient to 

intimate to the judgment debtor or his servants that a seizure 
las een made (a), and it is not sufficient to enter upon the 

(A) not More such notice {Re JirCarthy (1881), 7 L. E. Ir. 473, C. A.). 

tho iudffniPT?t riieriff is not bound to notify 

T Tt? IP ^ landlord’s claim {Davidson v. Alien (1886), 20 

same v (1846), 9 Q. B. 223, where the 

same point was discussed, but not decided). 

/? & 15 Yict. c. 25), s. 2. 

(/) bee title Distress, Yol. XI n 179 

W 43 & 44 Yict. c. 19. * P* ^ 

(ihid inhabited houses, income tax, and the land tax 

(?5k/ s 88 (1) ; and tbid., s. 5 (1) ). 

r nl //»V7 governed by the terms of s. 86 of the Act. _ 

exeeutinTi ^“^^r a local Act, the sheriff, on taking goods m 

an action was held to lie against him 

{St. Marylelo^e Vestry v. 

C. aI Co. (1877), 2 Ex. D. 459; (1878), 3 Ex. D. 1"4, 

?oods ^ 0 ., supva. Similarly, a seizure of part of the 

fl698), 1 Ld Eaym. 724 )°^“^ ^ seizure {Cole v. Davies 

(a^ 6 Exch. 203. 

(a) Balls V. Thick (1845), 9 Jui-. 304, per Lord Denman, C.J., at p. 305. 
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premises and demand the debt (6). Any act which, if not done 
with the authority of the court, would amount to a trespass to 
goods will constitute a seizure of them when done under the 
writ (c). Whether or not there has been a seizure is a question 
of fact(d). 


Sect. 1. 

Writ 
of Fieri 
Facias. 


109 . By the seizure the goods are placed in aistodia lerjis. The 
seizure is for the benefit of those who are by law entitled (/')• 
The general property in the goods remains in the execution 
debtor (/), though what is called a special property in them vests in 
the sherifi’, so that he can maintain actions for trespass or trover 
against any person who takes them away(v). No property in the 
goods passes to the execution creditor (//j. By the seizure they 
are taken out of the order and disposition of the execution 
debtor (/), and out of his apparent possession (/r). By the seizure 
before any act of bankruptcy the execution creditor becomes 
a secured creditor (/). The seizure is not a satisfaction of the 
execution creditor’s debt, even to the value of the goods seized (in), 
but it is said to be pro tanto a discharge (n). 


Effect of 
seizure. 


(h) Although inado by the bailiff having the warrant in his hands (Xasit v. 
Iikkensoii L. K 2 C. P. 2d2). 

(c) MwUnwre v. Trayr/ (1ST8), 8 C. P. D. 21G, C. A. ; Andretvs v. Samukrsun 
(1807), 1 11. & N. 720. 

(</) Bird V. Ikm (181;}), G Man. & G. 11:} ; ISaUs v. Thkk (1810), 9 Jur. ;}01 ; 
Bower V. Ilett, [iSJio] 2 t^. B. 51. 

(ft) (lilts V. Grocer (lSd2), 1 Cl. A' Fin. 72, 77, 11. L. ; C/iioa Bank of London v. 
Lenanton (187S), 3 (J. P. \). 243, C. A. 

iJ ) (KiSO), 2 bhow. .S( ; Gilc-i v. Grorcr, snjn'a ; Woodland v. I'nlltr 

(1S40), 11 Ad. & El. S59; Bkuf/air v. Mnsp'ore (1S15), 14 M. it W. 230; 
Baynt v. (1804), 4 East, 523 ; Samuel v. /V/z/.x (1S38), 3 M. A W. 022; 

imon Bank of London v. Lenanton, supra; Be Clarke, [FSOS] 1 Ch. 330, 330, 

V « A X • 

rS'A - Wins. Saund. 47 a ; (Hies v. Grover (1832), 1 

Cl. <x inn. 72, 11. L. ; but not unless there has been actual seizure (Blailes v. 
A / uni ale (1813), 1 M. ifc S. , 11). The judgment debtor is not guilty of larceny 
m^tuking goods seized by the sheriff (//. v. Knifd (1008), 1 Cr. App. Hep. 

(A) Giles V. Grover, supra, at p. 07. 

(/.■) Be Itmunr Ex tiajery (1881), IG Ch. 1). GG8, C. A., not following H 
( Me Ex pcu te M„Uo„ 18,2), L U. u Eq. 178. The effect of this i.s to nrefcr a 
d.um undei a 1)1101 (absolute) bill of sale, although not registered, to that of 

(19()ot°04 sub.sequent to the execution {lie Kales, Ex parte Btecl 

‘ Ex. Ch. ; Jtc Clarke, [1898] 1 Ch. 

p'vopiiti'/n* rt n IS not made invalid by the bankruptcy, but the 

e'xcc t ^ r/'' /"' “''‘'^instances deprived of the fruits of the 

Vul IlC! •>-•)’ " ; see title Eankul’I’icy axu Ix.solvexcy, 

■J-df ':f'‘'‘'J"';'li'-aid ,t Co., [1892] 1 Q. B, o;)!, ullinned, [1892] 2 (i B 
whwi ''flUsfaction ” has been used in the cases incautiously 

i v th( sheni r/‘‘/ the distinction between seizing and selling 


e 

a 
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Execution. 


Sect. 1. 

Writ 
of Fieri 
Facias. 

Ectaining 
posssession 
after seizure. 


Payment 
to sheriff 
of amount 
to be levied. 


Sale of 
goods. 


110 . After the seizure under the writ it is the sheriff’s duty 
to retain possession until sale (o). If he abandons the goods, they 
are no longer subject to the writ(j?), and he will be liable to the 
judgment creditor for damages (5). He ma}^ however, after with- 
drawal, re-enter, if directed to do so by the judgment creditor (?•). 

A mere absence, to be distinguished from an abandonment, 

must be a relinquishment of possession caused by some urgent 

necessity (.s), and the question as to whether an abandonment has 

taken place is a question of fact, in determining which any 

absence, unless satisfactorily explained, will be considered an 
abandonment (^). 


111 . The sheriff has authority from the judgment creditor to 
leceive the amount to be levied (a), and can give a discharge (&). 
If payment or tender (c) be made, he must withdraw from posses- 
sion (d), and if no payment be made, he must, after the seizure, 
proceed at once to prepare for sale (e). 


112 . The sheriff is not entitled to hand over goods seized under 

^ ki yheias to the judgment creditor in satisfaction of the 

debt(/), although at a sale the judgment creditor (r/) or judgment 
debtor may be purchasers of the goods (A). It 'is the duty of 
the sheiiff, vuthin a reasonable time after the seizure, to sell the 


0 ) Avldand v. Puynter (1820), 8 Price, 95. 

B 1 M. & S. 711; Crowder v. Long (1828), 8 

[q) lor other persons will be able to obtain priority by distress or execution 
(Crowder V. Long, supra; Shaw v. Kirhf (1888), 52 J.*" P. 182). The sheriff 
nuist, however abandon possessio]! where he has received a claim for rent 
n wfA T.aiidlord and Tenant Act, 1709 (8 Ann. c. 18), s. 1 (see p. 53, antr), 
1 llowl creditor does not pay off such claim {Poster v. JlUton (1831), 

f 2 ; but not unless so directed 

{ohawY. Ktrhy, sujwa), 

y.Paynter, supra, per Graham, B., at p. 101. 

snlo nf iCHARps, C.B., at p. 100. A withdrawal so as to facilitate a 

n^cti rmosl 2^ O abandonment {Bagshawes, Ltd. v. 

i-nf iVf "'ill the fact that the officer, after 

eWer tlie premises, has left his warrant in a 

/■IX V ? ® P^’®'’®“t his absence from being an abandonment 

[Dlaaes v. Arundale, supra). ® 

(1590), Cro. Eliz. 209 ; Taylor v. Balctr (1677), Freem. 

b) Greyory y Slowman (1852), 1 E. & B. 360. 

on aTJ debtor or another person (/?. y.Jlird (1680), 2 Show. 87). 

but will not bp «:®ditor, if satisfied, should direct him to withdraw. 

General W^'iU^psy. 

(*'Am;?/) (1894), 10 E. 394, where it was 
before sale i valid Sale can be made before seizure. No appraisement 

Defo.e sale is necessary (//ea/y v. Seanpson (1089), 2 Vent. 93) 

./ ) 1 he^soH y Clerk ( 1 596), Cro. Eliz. 504. ^ ^ 


YC vro. miz. 504. 

S • ciY' 8 Price, 364, n. ; Stratford v. Tirynam (1822). Jac. 

k.y (iwfrSvSSMrwjS 
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goods (i) for a reasonable price (/j), and it is also his duty not so to 

conduct the sale as to prevent them fetching such a price as mi"ht 
have been obtained (i). ° 

The sale must, where goods are sold under an execution for a sum 

exceeding .i:20 (including legal incidental expenses), unless under 

order to the contrary from the court issuing the process (w), be 

made by public auction publicly advertised on and duriurr three 

days next before the sale (n). If, however, the sale is made otherwise 

than in fulhlment of these requirements, its validity is not affected 
until set aside by the court (o). 

After the sale it was formerly usual for the sheriff’ to give tf) tlie 

purchaser a bill of sale of the properly purcliased, but such docii- 

ment is not necessary to the validity of the sale(p), and is not now 

given, ihe usual recei])t enumerating the goods sold need not be 
registered as a bill of sale (q). 

113 . A sale by the sheriff is not a sale in market overt, and the 
imrchaser acquires thereby only what the judgment creditor has a 
light to sell namely, the precise interest, and no more, which the 
judgment debtor possessed in the goods, subject to all charges and 
uicurabrances, legal and equitable, to which they were suln’ect in the 

tille is implied in a sale by 
the sheriff («). A /jona/u/e purchaser from the sheriff is entitled to 


lu pi ucfss irom interior roiiri<5 low \ ^ , 

(IH‘>2) a Stiirk nti.'it/ judgment debtor C'a/-//7e v. Parkiu 

«)! Ti,. 

Sr fSlo), “ot'^ithstandiu^such otilr {Harr iton\ 

L. It. 1 Exch“!ifH)’; !md ITEly Si"” the goods ( lUrf^W v. UAiW ( 18 (i(i' 

iu Ireland (ft/yrv K,u:amJ,l. R Ir^n by the cour 

cred'itoi' (//«„" v" R>"a j"'^S:men 

made at chambers (//,ua V. CVirfbrd ri8S41 W V ’mb ^b® application can b, 

suininons to which tho sheriVlui be a 

00 hiUlkruptcy Act, 18sa (-16 (.y 47 Viet c *A>') ^ l-l^ ir i a 

udveidiseimuiodutoly without waitinW//^^^ ir ^‘*7 proceed t( 

(1894), 10 it. ;J94). ^ waitin^ [He CnW.*, hx parte Hampshire {Sheriff) 

(o) (h-a,vshap V. Harrison, [18941 1 Q. p 70 

('/) For the property l.Sk ^ 1 ‘ see p. 48, ante. 

' u. B. I). 80, c. A fall , win- Iff ‘I"® 'tf 'f {Mar,<kn v. Meadow, (1881V 
decided under an curlier ' v Gad/rjo; (1879), 5 Ex. 1). 24, C. Ah 

p.9, note(./). statute); see also title Bills or S.-vle, Vol. 111., 

[1908] 2 K. B. 87 . ^ ■ )t 1' W. R. J14 ; Crane »t Sons v. Ormcro t, 

(.J A«J tl,„ ^ ^ 
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SlOT. I. 

Writ 
of Fieri 
Facias. 


ritle acquired 

by purchasei’. 
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Execution. 


Sect. 1. 

Writ 
of Fieri 
Facias. 


Returns to 
the writ. 


Return of 
fieri feci. 


Return of 
7ivUa ho7ia. 


Where no 
reasonable 
offer made. 


the same protection as any other honCi fide purchaser against other 
executions which should have had priority (a), and that even if the 
writ under which the sale at which he purchased is void, as being 
under a fraudulent judgment (/>). 


Sub-Sect. 9, — Return to the Writ and Remedies for the Amount levied. 

114 . The ordinary forms of return specially applicable to the 
writ oi fieri facias are three in number : (1) fieri feci ; (2) nulla bona ; 
(3) the goods and chattels seized remain in my hands unsold for want 
of buyers. 

115 . The return of fieri feci is applicable where the sheriff has 
seized and sold goods sufficient in value to satisfy the amount to be 
levied under the fieri facias. It states that the sheriff has caused 
to be made the moneys and interest named in the writ or the 
amount levied. 


116 . The return of mdla bona is applicable where there are no 
goods of the judgment debtor in the sheriffs bailiwick (c), the 
p'oceeds of which are available to satisfy the writ(f/). It is there- 
fore a good return if there are no goods at all, or, if the proceeds 
of such goods as have been sold have not proved more than suffi- 
cient to satisfy the costs of the levy (c), and any claims prior to 
those of the writ, such as other prior writs (/), executions on behalf 
of the Crown (*'/), or landlord’s claims under the Act of 1709 (/O- 
It states that the judgment debtor has no goods or chattels whereof 
the moneys and interest named in the writ, or any part thereof, 
can be made. 


117 . The return that the goods and chattels seized remain in my 
hands unsold for 2 cant oj buyers is applicable not only to the case in 

(1850^14 Pi-esent at the auction {Chapman v. Speller 

(a) Under the Sale of Goods Act, 1893 (56 & 57 Yict. c. 71), s. 26 (1) ; see 
note(/), p. 43, v / 

fh) Imray v. Magnay (1S43), 11 M. & W. 267 ; but not, of course, if he knew 

rJ Invalidity of the execution (Bessey v. Windham (1844), 6 

im-’ Y^^^ppi'oved, upon another point, in Whiiey. Morris (1852) 11 C. B. 

o ^ V. Burton (1848), 3 Exch. 160 ; Ouden v. Hesktth (1849), 

“ ’ Shattork V. Carden (1851), 6 Exch, 725). 

^ (rj mat IS to say, goods seizable under the writ; and therefore where the 

.indgment debtor s title to goods is void (Cros/ey Arkivrwht (1788), 2 Tern 

Rep 603) or mere y equitable {Scarlett v. Hanson (1883), 12 Q. B. D. 213, 

aV ^ trustee in bankruptev {Smallcomhe v. Olivw' (1844), 

13 M. W. 7 i ), the return is good. 

dla^f'’linys{lSO’t)y L. E. 2Exch. 249,^fr Bramwell, B., atp. 252. 
ibus the return is good to a writ delivered with the intention of defrauding 
Cl editors, whether there are goods available or not {Shaitock v. Carden, supra). 

r],. zTw ^ (1*^74), L. E. 9 Q. B. 345, jjei' Archibald, J., at p. ^^49* 

(/) Utd,, Blackburn, J., at p. 348. But where the sheriff has sold 
under the writ he must return fieri feci, even though he should have sold 

Pnor writ, and a return of iiulla ho 7 ia is bad {Ryhot v. Beckham 

(1 - i8), cited 1 Term Eep. 731, u.). ^ 

ig) Grove r. ^ldridge (1832), 9 Bing. 428. 

(A) Land^rd and Tenant Act, 1709 (8 Ann. c. 18), s. 1 ; see p. 53, ante; 
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which no bid is made for the goods (i), but also w’here no offer is 
made of a sum reasonably approaching their value (/r). The value 
of the goods should be stated in the return (/). 

118 . Where the goods seized have realised insufficient to 
discharge the whole sum due, and either there are no further goods, 
01 such goods as there are have been seized and remain unsold in 
the sheriff s hands, the return will be as to part a return of fieri fed, 
and as to the residue a return of nulla bona, or that the goods 
lemain unsold, as the case may be. It is not necessary for the 
return to specify the particular goods taken (m). 

119 . Other forms of return are sometimes applicable. Thus, 
where the execution is stayed by order (a), or by direction of the 
judgment creditors solicitor (u), or wdiere the judgment debtor is a 
benehced clerk and has no gmods or chattels in the bailiwick (ii), 

lese facts should be stated in the return. The returns of inaudari 

ballivo iq) and of a devastavit (to a writ of jievi facias de bonis 
testatoru (a)) are also applicable. 

ilie return must not fail to state wdiether the debtor has goods 
within the bailiwick (b). Where the writ to which a return has to 
be made 18 one of several writs, the sheriff should return specifically 

whether he has seized under the writ, and the form applicable to 

such a return is, after a recital of all the writs delivered, that he 
las seized ‘ by virtue of the said several writs, and accordiiu' to 

the priority thereof ” (e). ° 

120 . V liere a return of jieri fed has been made as to the whole 
or a part of the moneys to be levied, the sum returned thereby as 
made is recoverable from the sheriff by the judgment creditor ; as 
IS also the amount in fact levied, whether any actual return has 
leen made or _iiot((/). An action lies for the amount levied or 
letui ned as levie d (c), as for money had and received (_/ ) ; or a 

of the T low price lie will be liable at the suit 

{n) tlefj/forn y. JJes Aihjcs (md) t> \ k'i \ • i . 

tho parties is no reason ^ compromise between 

MeJjat (I8;i()), 4 DowHoT) ^ ^ 

Mipdsdri 

(L) Thii '"a i^-eturn V 1 f^alk. ;J10 ; and see p. 10, a, tie. 
tho shorili ’cannot ascertain wholb debtor’.^ house is barricaded so that 

and will be set as de bv i ^ good return, 

(c) rwA ‘ V. Cuss (1841), <J Dowl. 832). 

{Uni), supra. Where 'several wilts CMivyrnl 

lorm of return is doubtful ( i / delivered simultaneously the 

aoubttul {AsJnvorth v. U'xLridrje (AaW) (1842), 2 Dowl. (n. s.) 

'S vS''"'"" ^89. 

(/) Luuydilt V. Joues (ISIG), 1 Stark. 34o. A demand before action is not 


Hkct. 1. 

Writ 
of Fieri 
Facias. 


"Where goods 
have realised 
insufticient 
to discharge 
sum due. 


Other forms 
of return. 


Kecorery 
from slieriff 
of sum 
retained. 
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Execution. 


w^- 4 - * summons to the sheriff for an order that he pay over the money 

„ J? . may be lesorted to, and if an order be made thereon a writ of 

attachment will be issued to enforce it(/ 7 ). It is no defence to an 

— ■ action for such money that the sheriff has been ordered to retain 

the money by the House of Commons (/O- The sheriff is estopped 

iioin denying, after such a return, the receipt of the moneys (i), or 

horn pleading a subsequent rescue (j), but he is not precluded from 

showing that goods returned as those of the debtor were in fact 

those of another (A), or that the debtor’s title has been defeated 
subsequently (/). 

Any false statement in a return causing damage to the judgment 
creditor will give him a right of action against the sheriff for a false 

return (??0. 


Writ of 

venditioni 

exponas. 


Suc-Sect. 10.— nVi^s in avL 

it appears upon the return of a writ of fieri facias that 
the sheriff has seized but not sold any goods of the judgment 
debtoi, the judgment creditor is entitled, on the writ wdth such 
letuin being filed as of record, to sue out a writ of venditioni 

1 • p.. . ^ writ is a part of the fieri facias directing the 

sheriff to execute it in a particular manner, namely, to sell for the 
est price obtainable (o). The judgment creditor cannot proceed 
summarily against the sheriff on the return above mentioned. He 
must proceed by writ of venditioni erponas (p). But the sheriff 
must sell under the fieri facias notwithstanding the return to the 




^ except as affecting 

disci ehon as to costs {Jefferies v. Sheppard (1820), 3 13. & Aid. (396 

eo irl A f 1'®"- * Dav. 3330. Being an officer of the 
coMt, the sheriff may be ordered to pay interest (A. v. Villas (1823), 11 Price, 

(A) StocJcdale v. Hansard, supra. 

a debtor by record (19 

\ 111 . Abi., ht. Sherift, p. 440 (L), 2). 

2fd Clerk y. Withers (1704), 

(p y. Farnham (1871), L. £. 7 Q. E. 175, per CoCKBURX, C.J„ at 

a850^1‘> O Campbell in Ilemmett v. Lawrence 

[iboO), 16 Q. E. 1004, at p. 1010. 

ijf »»''■ " (ISIT). « M. * 3- 

118593 (1^43), 4 Q. B. 566, 577 ; Levy v. Hale 

3483^ ^ ^''/‘^tham (1874), L. E. 9 a B. 345, 

64hj as to this, see also p. 23, ante. 

V ^ wrLnf Cameron v. Reynolds (1776), 1 Cowp, 403. By 

ecvJcsiasfici^i ^ f^^f^^ponas, distrii\gas nuper virecomitem, Jieri facias de hotns 
of r de horns ecclesiasticis: and all other ^iits in aid of a M’ht 

the may be issued and executed in the same cases and lu 

m-L i as heretofore. The sheriff can sell under the fi. fa. for any 

(CV,,4 te) 20 ^Tlv ^7?"'“" ...d tbe., i. .0 ...gl.ge..™ 

4 ^((>) Retyhtley v. Birch (1814), 3 Camp. 521 ; Hughes v. Rees (1S3S), 4 M. & 

15 East, 78: Huston v. Hatfield (1819), :3 

eendiftlPr compelled to make a return to a writ of 

unditiom crponas {H. v. IJerhs [S/arif-) (1839), 8 Dowl. 97). 



Writ of 
(h.s'trifujas 
n u })fir 
vlcecomit^h 
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Sect. 2.— /[>// o,' FJcjU. 

.Volx/T, Form, o.nd F.ffcrt. 

jiulginent or oXHorthe^lw^ 

IB by writ of clrintif) rnrlp.- fi P‘\'»ie'it of a sum of money 

until the satisfaction of he l^m 

nebt. 1 he writ does not provide for, 

(v) JMid’s V. II ilkitis (ITUO l~VnT~ig iTTi — 

(r) Jm-ton V. ( srn 

Cr.AM..113. ^^..^infd ;i.„ v. Ifnmph;,, (18;J U 2 

proved 1/lalc.i v. tVim, field (ls;j;j) '•) ^ iee(>verablc unless specinl daina-e! is 
<i Jur. (.V. s.) 702). ^ (k- b.) S.'Jl ; Levy v. Hale [m<)), 

(!) ISliow. ST. 

;:> '■ (O'm. 0 tti'ii,'™;; \F‘' ^ '>- 

a :'u. 

lemedy Koldoiji arisos. The traiwfor V “f^ce.ssity for this 
one she,, If ,0 tl,e next is provided for Ivs's 


Skct. 1 

Writ 
of Fieri 
Facias. 


0 iJow). 229. Tl,e issae.s can be soi,! 'I'/"- ’ ^^-''^rwood (ISdli) 

u, dess the increase sought i.s lar-e ( « pte, 
F<lw. 1, c. 18. iiy that 18(l‘>8jl 

«ue out a ,.r,-t that tL 81,01^0^%^ “?ddor might at his elec'bo!; 

yd goods o the debtor by delivering to "‘=“10 ‘be lands 

A i one half of luVland ”'n chattels of the 

Ac , is.is (1 A 2 Viet. c. 110)* fi n extended by the Judgments 

lestiicted so as to e.xclude all .lo,„)fi ’ ^*0 whole of his land, and it was 

ny dii^ bL^nStmrundo.^;; S 
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Execution. 


Sect. 2. oi" contemplate, a sale. It is addressed to the sheriff required to 

Writ of execute it, and commands him to deliver the lands to the judgment 

Elegit. creditor at a reasonable value (or “ extent ”) to hold to him and Ids 

— assigns until the debt shall have been levied {cj), and to make a 

return of the writ (//). 

The writ of elegit has no such binding power over the lands of 
the debtor, either when issued or w'hen delivered to the sheriff, as 
that of the writ ol fieri facias over goods (i). 


When 

applicable. 


Sub-Sect. 2 , — In loliat Cases appHcahle. 

124 . Whenever execution may issue upon a judgment or order 
of the High Court (/i) for the recovery, or payment to a person, of 
a sum of money or costs (/), the judgment creditor who desires to 
execute such judgment upon the lands of the judgment debtor 
may immediately (?n) apply for the issue of one or more writs of 
elrgit (n). Two writs of elegit cannot be issued simultaneously in 
the same county (o), and after the issue of an elegit, and the extending 
of the lands of the judgment debtor thereunder {p), no fieri facias, or 
other process whatevei', may be issued in respect of the same debt, 
unless the judgment creditor be evicted from the land extended 
under the writ (5). The judgment creditor is, however, entitled, 
after delivery of one writ of elegit, to issue another or other writs 


{(f) See p. 69, post. 

Ol) See p. 95, post. 

(0 See, however, p. <0, jmt, as to the effect of registration of a writ of 
elegit. ® 

(/c) There is no warrant analogous to a writ of elegit in the process of the 
county coui't. ^ 

in® execution may issue, see pp. 5 et sen., ante ; see also E. S. C., 

Urd. 42, r. li ; and title Judgments and Orders. 

elegU equally to 

(«) E. S. C., Ord. 42, r. 17. The rules stated in note (g), p. 38, ante, as 
applying to wnts^ of Ji. fa. apply also to writs of elegit. Where, however, more 
than one is issued in the same county, even upon two distinct judgments, 
the sherm can only be entitled to his poundage and expenses upon the first of 
such ®'^®cuted, for lands once extended cannot be again extended {Carter 
V. iig les ( 808), 2 H.^ & N. 1 14), and therefore a separate €fe<jit for the costs of 
an action would, if issued, be inoperative unless the iudgment debtor had 
acqimed lands since the date of the first extension. 

(0) ee note (/), p 38, aw^e; the rules there stated apply also to (so® 
Goodyere v. Inct (1610), Cro. Jac. 246). 

{p) Graieley v. Lidgeat (1614), Cro. Jac. 338 ; Macldey v. Smith (1856), 4 

’ supra. It was at one time contended that the 

very issue 0 the writ, being an “election” by the judgment creditor to take 

others ; this view has not prevailed, and it is 
tne lamng ot the land which so operates. See this question discussed and 
decided m l aster v. Jackson (1614), Hob. 62, per Hobart, J., at pp. 57, 58; and 
see also Knowl^ v. Palmer (1589), Cro. Eliz. 160. As to how far the taking of 

/ ^ satisfaction of the debt, see note (p), p. 69, post. 

{q) ihis exception is the effect of the Act for the Satisfaction of Debts upon 
Executions, stat. (Io40) 32 Hen. 8, c. 5, passed as a modification of the general 
rule, it operates wherever the tenant by elegit is evicted by the lawful owner 

judgment debtor or others without the collusion of the 
- \ ^ A sale of the land under an order on the petition of the 

judgment creditor is not such eviction {iMackley v. Smith, siqma). As to how far 
his general iule bars equitable execution, see Leahy v. Dancer (1828), 1 Mol. 313. 



delivery 
of writ. 
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rB: ;■* = ‘ 

^ Elegit, 

Sub-Sect. Issue ami Delivery of the Writ. 

has1)ten^dfscSd(»r execution issue .md 

i. to m»S"„J !;;L t wSlt,r •» i-"' «-«■• 

within his bailiwick and if ( t P’' S'Hent debtor has lands (,r) "Shts and 

.to to the nod, extended .nj ,,1: J'° USSli::!:' 

(i^«?.”. Kf;? /'(“frs'i '•>«"-/ 

(») //««r,er V. /<Vev H -.<rn \r J- “t P- 

.3i^; f IIOBAUT. J.:af ppiv or Hob. 

(0 C/teoc/c V. il/oz-ya/i (1663) 1 Lpv 09 Tf 4. 

wnt into varioips counties to ohhn-n !J‘ vii necessary to issue the 

V. PJaskdt (1828), 2 Uli (x s ) OiO a^ijtable execution therein {DiUou (Lord) 

(«) See p. fanf ^ "“'I note (/), p. ^ 

(») /«c/rto«, «„pm. at p. o7. 

the fonner \vrit.s, and'if it'^do of what has been done under 

Ord 7o;"lf CVa,i.(l,S46). loM. & W. 

j//) wLre’ there’ S^iJtds'^the^hlriff ’'P' 

the whole (orh,rior''to iSsre^altfVfhTddV^ effect that 

loi any judgment debt, however Rm ,ii ■ *iebtor s land cannot be extended 
the tenancy by eleyit of a large estate In ‘“convenience of havin- 
small debt would appear to indiS thn^n n” ^ satisfy a 

View seems to be supported bv llarlp f extent should be made. This 

ludgmont creditors need i alt&^ Hep. 11 h, for the 

chasers from the debtor when eSh^lt, ? do so e.^end the land of pur- 
however, no record of an action for a “ debtor himself. There is 

he, it being an act 0 ^ 11 !’' 1 ai)pears that no’ 

•SA/rf (1000), Cro. Eli^. 743) 0.^ ^ '“'J’ ‘he party ( llVfoa v 

which clases with a finding upon oatrbJt^ the form of thehuquisitioin 

^ BO Other lands, would certainlvaTir»P'>^ + ^^ jury that the judgment debtor 
I nor to 1CG4 an extent of land, whichTtl n H ““ ^he land, 
ot others than the debtor mf *^xtent was in the hands 

was void unless the moiety of at7“lLd° e° t ' n 7 ^ “^gment against him, 
f ase supra), but by an Act of tLt ‘““d extendible was extended (Uarbert's 
made perpetual byltat. ( iS-S l>Trfp‘- 1' ^'-r.o.c. 3 

I h that any mrt of thr i ®' ‘7“'?^ '•‘‘P““>ed), no extent 

such extent. It therefore bocaLruunecP^ “"7® ex endible are omitted out of 

occame unnecessary to make a complete extent 
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Execution. 


Skct. 2. 

Writ of 
Elegit. 


Death of 
judgment 
creditor and 
judgment 
ebtor. 


The 

inquisition. 


the sheriff should deliver to the judgment creditor what is termed 
legal possession (b) of the lands, and thereupon return (c) the elegit 
and inquisition into the court to be filed there (d). 

Where several writs of elegit are delivered to the sheriff against 
the same debtor, he must execute that which was first delivered to 
him(c). The others cannot be executed until the debt under the 
first writ be satisfied (/). 

The death of the judgment creditor, either before the extent of the 
lands or after, does not affect the validity or continuance of the 
writ, or of the tenancy by elegit, which will devolve as stated 
hereafter (g). 

Similarly the death of the judgment debtor after the issue of the 
writ does not affect its validity, and the sheriff must proceed against 
lands of the deceased passing to his heir or devisees (h). 

127 . The inquisition is held by the sheriff, together with a sworn 
jury of twelve men (i) duly qualified to serve as jurors at nisij)rius{k), 
and the charge to the jury is to inquire of what land (1) the debtor 
is seised or possessed within the bailiwick, and the yearly value 
thereof, and to embody the result of the proceeding in a document 
likewise termed “an inquisition** {m), w^hich should describe the 
lands in such a manner as would be a sufficient description in a 
conveyance (?/). The sheriff and jurors may go into the house or 
grounds of the debtor, if the doors and gates are open, for the 
purpose of holding the inquisition, but they must not break in (o). 
The proceedings are ex parte, and no notice thereof to the debtor is 
necessary (p). Should the findings of the jury be against the 
w’eight of evidence, the inquisition will be set aside and the sheriff 


{h) As to the effect of tliis, see p. Go, post, 

(r) See p. Go, post, 

(J) For a genial statement of the duties of the sheriff, see Hele v. Bexlexj 
{Lord) (1853), 17 Beav. 14, per Lord Eomilly, at p. 25. 
e) OVcsf V. Cowhridije RaiJ, Co. (1868), L. B. 6 Eq. G19. 

\ (1858), 2 H. & N. 714. The judgment creditor issuing the 

second wu'it can unn.o* 

writ on paying off 

((f) Harrison v. . 

Eej). 290, per Holt, C.J., at p. 300 
(/O Tidd’s Practice, 9tli ed., Yol. IL, p. 1034. 

[I) ine extent must be per sacramentum duodecim prohorum et legahum 

honm,um {iyimer’s Case (1597), 4 Co. Eep 74 a, 74 b: Anon. ( 1554 ), 1 Dyer, 

7 \ Oarraway v. Harrington (1620), Cro. Jac. 569; Fulwood’s Cate, 

(1591), 4 Co. Pep. 64 b, 65 a. 

?n Tw®-® (6 .Geo. 4, c. 50), s. 52 ; see title Jueies. 

(I) mat IS, land extencbble; see pp. 65 et sen., post. Proof of the receipt oi 

possession IS evidence of title upon which a iury must act [Barnes v. 

//»r< i»,9(18o7), 1_C. B. (N. s.) 568). 

(7») This inquisition is a deed made by the sheriff and tbe twelve jui’ors. For 

theto™, seeChitty’sFornis, 13thed., 420. „ 

('O/’ormerly it was necessarj- to extend the land “by metes and bounds,” 
but since the operation of the Judgments Act, 1838 (1 & 2 Yict. c. 110), s. H, 
put an end to the necessity for dividing the judgment debtor’s land, this has no 
longer been held to he necessary [Doe d. Bolerts v. Barry (1844), 13 M. & 

3o6 ; Shtrwoo,! v. Clark (1846), 15 M. & W. 764) 

Cose (1604), 5 Co. Eep. 91 a ; 1 Smith, L. C., 11th ed., p. lOP 
( 7 ') See bteed v. Larjner (1725), 2 Ld. Eaym. 1382. 



Part IV. — Particular Forms of Execution, 


65 


directed to take a new one (q). If the inquisition be bad on its face, 
it is simply void, and need not be set aside (c). 

128. Upon the inquisition taken the sheriff delivers wliat is 
termed legal possession of the land(.s) to the judgment creditor at 
the yearly value found (t). No particular act, symbolical or 
othenvise, is necessary to constitute such delivery (»). The 
sheriff does not deliver actual possession of the land to the judg- 
ment creditor, and the latter has merely a right of entr3% and 
rnust, if not peaceabl\’ admitted, bring an action to obtain posses- 
sion (f). The “ inquisition ” forms the sheriff’s return to the writ, 
and upon such return, and its entry in the record of the court’ 
depend the judgment creditor’s title as tenant by elcfiit («•). 

As against a trustee in bankruptcy, the execution is completed 

by seizure when the lands are delivered to the judgment creditor (,r), 
and he has given notice to tenants to pay their rents to himi 
although no return has as yet been made to the writ (a). 

l^va-SECr. 5. W hnt ccm he taken under Kteijit, 

129. The sheriff under a writ of t'h-fjit may deliver in execution 
to the judgment creditor all the lands (li), tenements, lay (c) 


(7) liarnes v. Ilardhuj (1857), 1 C. B. (x. s.) 508. 

2 K /c."2!i2 ■ 

(,') //(7e V. }>extei/ [l,ord) (1853), IT Beav. H, wr Romilly M.R at d '>5 ■ 

I’or.LOCK, C.B.. at p.’wi. 

vnl, o ft judgment creditor at anothoi 

value than that found by the jury (t;«m!/rr,«v. Jirand/i,n/ (UiU), 1 Brownl. 38) 

A.S to the efloct ot delivery “ at ” a value, see p. (19, ^ ^ 

(1.8)!.), I tvri;ep:"?MH, at ^ 

naSht ith”' The/?'‘^\‘^ n\ the return it is 

It ? not ? • ?b()uld be made by the .sherilf direct to the court 

? ui S,, t , Z f ‘leliver the wrh and 

3 rl Th?* J^lgmcut creditor's solicitor (Johns v. Pink, [1900] 1 Ch 796' 

i no 1 ^ payable on the return, falls upon the sheriff ''ibn’ 

Jill be a turtS'? V 7'“’®''-^^“ f 'nquisitio?l£ Sini 
K'lfi-'f' I i-i *. wiiich shouM also be made where the sheriif is 

vS: /IS'" “■ ^ 

(•') hr //o/ona (I8s(i), 33Ch, D. 493, 490 ’’ ' 

iniit!rt!ttTh°u?^^^ ^*,*1 - Yi"‘' ®- 1 ' • This was one of the most 

debtor’s lands \v"i’ li hy this Act. Brevioaslv only a moiety of the 

Baiikruptc' let ,S' AV a- goods -could' be taken, ^ut the 

(r) Tlurwonls tm ^ o 1' ^ ■-‘'b P'^t an end to that. 

(1 & 2 Viet, c ll(i)As n 1? “’^ed in the Judgments .Act, 18,38 

(iatlienv/e riSVi^ rVtn’p at' !■ tithes (//«W.-u,s v, 

10/c (I800), 0 Be &. M. A G. 1, C. A. ; ,S7c««i/ v. Flcmm.j ( 1803), 14 I. Ch. R. 
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Execution, 


Sect. 2. 

Writ of 
Elegit. 


rectories and tithes, rents and hereditaments, including lands and 

hereditaments of copyhold, of which the judgment debtor, or any 

person in trust for him, at the time of the registration of the 

writ {d) was seised or possessed, or over which he had a disposins 

power capable of uncontrolled exercise in his own favour. 

Legal estates of freehold, whether held in fee simple, in tail (e), 

or life (/), or pour autre vie (g), and whether subject or not to 

existing tenancies (h) for terms of years, are extendible under the 
writ# 

A reversion upon a lease for lives can also be taken (i), but a 

remainder not being in seisin or in possession, is not extendible (/c). 

Lands held in ancient demesne (1), or in copyhold (m), can be 

taken. Ecclesiastical land,_ such as glebe or tithe rentcharge, 

canno be taken (ii) ; and it is doubtful whether or not an advowson 
can be extended (o). 

Chattels real, such as leases for terms of years, may be extended 
as falling within the definition of lands possessed (p) by the 

S'® reading the Judgments Act, 1838 

from P- The land will he charged 

M Judgments and Okdeks. 

^_(e) But not after his death {Ashhurnham v. St. John (Lord) (1605), Cro. Jac. 

(/) v. Marnorough (Dnhe) (1819), 2 Swan. 108, 121. 
a creditorfnrfhl* w? ^1"® judgment creditor is satisfied, heis still 

s 11 ^^® J’'Jg“euts Act, 1838 (1 & 2 Viet. c. 110), 

fS T® ®''t‘tled to sue or to distrain for the rent 
(Lloi/d V ■) Leon. 113), without the necessity of attornment 

noSiB^n ^ ^ uiust have accrued after the 

the lease 1 J*" ui^Les no diSerence that 

57°). mortgage (Poole Corporation v. Whitt (1846), 15 M. & AV. 

(o' Anon. (1580), 3 Dyer, 373 b, pi. 14. 

291 0 I f ^ Ch. App. 369 ; lie Hamilton (Infants) (1885), 31 Ch. D. 

not’eWed iv 7T [1899] 1 Ch. 465, C. A. A remainder is 

rSK) pVS] 2 cl®7nt ’ '■ "")• “■ 

Moor^^K ^)^^21l’‘^~ “IL pb 53; Martin y. Wilks (circa 1583), 

to pi7and mMe^tS 1 ^ any copyhold ifreq^red 

;a°y:7iiS7b“7h; 7 ' T 

Ldl have been levied O^J.’).'^^ sei vices, as well as the amount of the judgment, 

(1855) 6 d7g*M ^ v. Gaihercole 

Execution a;; in =f c 'i. i (1895), U L Ch. E. 23. 

p. 89, post) ° lands can only be effected by writ to the bishop (see 

sid^mf bif^onieddfr bVS L *^® H '®°o 

vearlv vnlno ^ ij.L. ihe objections were two-fold . no 

still valid; see aff2 C.^:! D7rp.'77il7l°"‘'^"^ '‘^® 

ni^a ^ I®® ’ {Sir G.) Case (1610), 8 Co. Eep. 

(Con^rrs v t® or to sell a lease ” 

Brandhjn (1014), £me (ic b!), 873)f°"’“‘' 
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judgment debtor, and if so extended will be delivered to the judg- 
ment creditor at a yearly value in the same manner as an estate of 
freehold, and the lease probably vests legally in the tenant by degit 
for the whole of the term (q), hut not in such a way as to render 
him liable to indemnify the judgment debtor against actions upon 
the covenants in the lease (r), nor yet so as to merge the term in a 
reversion vested in the tenant by elcgit{s). Other chattels real, 
such as rentcharges (<), can also he taken, but not a rent seek (a). 

An ofiSce which is not assignable cannot be extended (b) : but 
neither land held by a public body for a public purpose (c), nor land 
belonging to a railway company and forming part of the permanent 
way of the line (d), nor the principal mansion-house held by a tenant 
for life (e), nor land granted by the Crown for the maintenance 
of dignities, and with reversion in the Crown, are exempt (,/'). 

Lands held jointly or in common with another tenant can be 
taken (g). 

130. The question of equitable interests in land requires some 
consideration. Where the judgment debtor is a trustee, bis interest 
cannot rightly be taken (/i), and, if extended, the tenant by degit 
will be bound by the trust (i). 

Where, however, he has the legal estate in the land, and is him- 
self entitled to possession in equity, subject to other equities 
belonging to other persons, as in the case of a legal mortgagee, the 
lands may be extended, subject to all such equities (A). 


( 7 ) Jo/, IIS V. PM, [1900] 1 Ch. 290, 304, 30.1, where this (luestioii i.s fully 
discufised ; see also Spencer's Case (1533), 5 Co. Rep. 10 a, 17 a; Carter v. Iliiqlus 
(I 80 .S), 2 II. k N. 714, per Mahtin, U., at p. 723, where it is said that the right 
01 tlio judgineut debtor to recover after the satisfaction of the debt is. in tlie case 

of leasehold.s, only a right to possession, not a reversion. For sale of leaseholds 
under the wnt, see pp. OS and 09, post. 

(r) Johns v. Pinlc, supra, 

{s) ]VUlian,s V. Morris (1,849), 13 I. Eq. R. 147. As to the merger in the 
reyerHion thereon of a tenancy by ek(/it of freehold, see note ((/), p. H), post. 

pi ?04°*^ II <-«(/» V. Shirt (1000), Cro.Eliz. 742 ; Anon. (1501), Moore (k. n.), 32, 

a) Hey, Ion's Case (1584), 3 Co. Rep. 7 a. 

b) Anon. (lodG), 1 Dyer, 7. 

(c) Arnold Y. araneseud Corporation (1856). 2 d L. J. (cir.) ddO ; Worral 

T « CV v Llofpl (18GG), L. R. 1 0. P. 719, thoui^di lands affected with a 

sjiecuil tiust, as, for instance, sewage works for a greater district than that of the 

recovered, cannot be taken on that 
ice V Sanitary Authority, [1891] G Ch. 183) ; 

d) I r Onvhrtdye Jtaii Co. (ISGS), L. R. d Eq. 413. 

2 Swan. 108, |yer Lord Eldon, L.C., 

/ y* \ / I • J 


at 


/) J bid., at p. 136. 

;,7) Ahcryaveiiny's {Lord) Case (1007), 0 Co. Rep. 7.S b. 

lit A I « y- 1 w. 1 _ .1 . 1 1 ^ _ X 


under an elcgit 


m \ / v - ty Kf .t. . II Kjyju , and see title 

iUUSTEES. 

lliim!hamr'‘ (1«^4), 3 Hare, 410; Potts v. Warroic/c and 

n 1 ('«■ (18^11). Kay. 142. The tenant by e/ei/,t is not 

bra ■fin. ’f //P' ^®P°fPO'*e<l whether he has notice of the prior incum- 
brance 01 not (Brace v. Marlboroiiyh (Duchess) (1728), 2 R. Wms. 491). Where 

F 2 
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Execution. 


Sect. 2. 

Writ of 
Elegit- 


Chattels 

real. 


Where the judgment debtor is a cestui que trust, lands (1) held in 

trust for him can be taken (ni) if the trust is a clear and simple trust 

for the benefit of the judgment debtor alone (n). Where, however, 

the trust IS also for the benefit of any other person, the land cannot 

be extended (o). Thus, no land legally mortgaged can be taken 

under an elecjit against the mortgagor, the mortgagee being regarded 

as a trustee for himself and the mortgagor jointly (p). Land held 

by the 3udgment debtor as tenant by elegit under a writ against 

some other _ person cannot be extended (r?). Lands the subject 

ot a disposing power of the judgment debtor are not extendible 

unless the power is vested solely in the judgment debtor (r), and 

exercisable by him for his own benefit without the assent of any 
other person (s), •' 


131 . In addition to their liability to be extended, chattels real 
may be taken by the sheriff under the Statute of Westminster 11. (t), 
and may be either delivered over to the creditor (a) or sold to any 


under the Companies Clauses Acts, the 
of the ^ from delivering legal possession of the latid (or chattels) 

Vol V ^ J' (1860), 2 L. T. 112, and see tide Companies, 

attempts to secure debenture-holders ranking prior to 

Co ZotiZ, Mil. 

to. London J toancal Association v. Stevens (1873), 29 L. T. 318 

be extended Tins'll ^\ether equitable interests in terms of years can 
(‘>9 Ca^l c ®°“7Jiat different language of the Statute of Frauds 

Vein 24S S’/f 10 (repealed part), they could not {Kiny v. Ballett (1691), 2 

(D^eUUm f n \ Be Newcastle 

\uttLe) uooy), 1 j. K. S Kn. Too- Dnei t\ .. o nr 

»uage of 
probably 

[1900] 1 Ch. 296). 

iiirUS 'bTthtstlfe' TfS.” (S“c.? ■! 'S, *“ 'if,*'”* tf ■ :.T 

b^teyi'ider the Judgments Act, 1,S3S{1 & 2Yict c noTs^ ll. 

4 Bing!96\‘ (^®20), 4 Madd. 503; Harris v. Booker (1827), 

43l'i’ 4ch ' A™ S 'T '' 

see n7«7u.or(/, v. Oaayain (1843), 3 Hare ^Kf' equitable mortgage, 

^^( 2 ) lluit V. Coyan (1596), Cro. Eliz. 483; Carter v. Huyhes (1858), 2 H. & N. 

as m the wife to w’le '"'"‘I®'’ B'^q“ent against a man and his wife, limited 

iud-ment L^tnr db'ected the sheiilf to deliver to the 

bea5;s of his r»Iow ^ chattels of the debtor, saving only his oxen and 

personsl ch.tteL” by B«nSc7Tc?°“475j;2i-‘v''‘j“‘''’-*5'° iK'''*" 

.nSdS;"r3i“ ■» 

void the iudo-Tnpnf l undei the writ, and therefore, where the execution is 
void, the judgment debtor will regain possession of the'lease, and not merely 
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other person (b) at a reasonable price or(c) “appraisement,” to be Sect. 2. 
made thereof by the jury holding the inquisition (d). Writ of 

Elegit. 

Sub-Sect. 6. — Tenancy hy Elegit, 

132. Upon the inquisition and return made the judgment Tenancy by 
crediior becomes tenant by elegit (e). Tenancy by elegit is a chattel 
interest (/) in the land to continue as a legal estate for so long as is 
required to satisfy the judgment debt at the annual value found (g), 
and as an equitable estate for any further period required until the 
debt is in fact paid(/i). The duration of such term is, however, 
subject to the rights of the judgment debtor to regain possession as 
hereafter explained (i). The tenant by elegit is in legal possession 
of the land(A-), and can take proceedings by action or otherwise to 
protect his estate or interest (/), and, for the purposes of deter- 
mining his rights as against a trustee in bankruptcy of the judgment 
debtor, his execution is completed by seizure (m). 

He also has a charge upon his debtor’s interest in the land, 
but such charge has not priority to any incumbrance existing at 
the date of its creation, and does not arise as against purchasers of 
the land until registration of the writ(?0* 

As has been stated, no other execution can issue for the same 
debt excepting other writs of elegit (o). 

An elegit so executed by extent, returned and filed, is a full satis- 
faction of the judgment debt (p). 


its price, iho appraisement is, however, binding upon the judgment debtor, 
and, where no tender has been made by liiin before delivery, he cannot regain 
the lease after the judgment creditor has levied the amount of his debt out of 
the land <lemised {Comyn v. lirandlyn (UJH), Moore (k. li.), 873). 

{h) See Palmer's Case (1597), 4 Co. Hep. 74 a. 

(c) Under an eleyit^ as distinguished from a Ji,/a.j the term can only be sold at 
the appraisement price {Palmer’s Case, supra). 

{d) It will thus be seen that three different methods are available for execution 

upon terms for years : (1) under a writ of jL/a. they can be seized and sold 

(see p. 44, ; (2) under a writ of eUyit they can be extended as laiuls at an 

annual value and delivered to the creditor as tenant in eleyit (see p. 60, aide ) ; 

(3) under a writ of eleyit they can, as chattels, be delivered to the judgment 

cieditor at a total valuation, or sold for his benefit to another person at such 
valuation. ^ 

(c) See p. 65, ante. 

(y ) Devolving to the personal representative of the tenant by eleyit, and, in 

V f ^ reversion to the debtor {IHy/don v. Greenuil 

- Vent. 321) ihe nature of tenancy by eleyit of a leasehold has 
already been dealt with (see note [y], p. 07, ante). 

(v) alien v. O^Hb), 12 Mod. Itep. 355, per IIoLT, C.J., at p. 300. 

( i) lysoa v. I aske (1705), 2 Ld. Itaym. 1212, per Uolt, C.J., at p. 1213. 

U) See p. j2, ^ » i 

k) See p. 05, ante. 

(/) hoi example, he can sue to set aside a prior fraudulent conveyance {Iknnet 
y.Mnsyrove (1 ,oi)), 2 Ves. Sen. 51). ^ 

lU V, Bankruptcy Act, 188,3 (40 & 47 Viet. c. 52), s. 45 (1); see title 

/Ml u Vol. 11., p. 273. 

Umlcr the Ju.Igments Act, 1.S38 (1 & 2 Vict. c. HO), s. 13, as affected by 
the Laud Charges Act, 1900 (03 & 04 Vict. c. 20), s. 2 (1). And see the cases 

■ e m no e (tyj, p ,{), post. As to registration, see p. 70, and as to this 

charp>, see also title Judgments and Oudeus. 

(o) !>oe p. 02, ante. 

(/>) litle v. Bexley (Lord) (1883), 17 Beav. 14; and see Crawley v. Lidyeat 
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The tenant by elegit is not a purchaser from the debtor, but a 

tenant under him, and, as against other persons, stands in his shoes, 

and is subject to all rights, whether equitable or legal, affecting 

him (q). As a consequence of this, he has no power of tacking to 

his rights those of a subsequent incumbrancer, so as to postpone an 

intermediate mortgagee (?•), nor has he priority over a prior equitable 

mortgagee of whom he had no notice (s), nor any right to set aside 

a prior voluntary conveyance (0, and he holds subject to the debts 

of an ancestor of the judgment debtor (a). One incident of his 

tenuie under the judgment debtor is that if he takes a conveyance 

of the reversion, or of any portion of the reversion, belonging to the 

debtor, his tenancy by elegit is extinguished as to the whole of the 
lands {h). 

Sub-Sect. 7. — Registration^ 

133. Every writ or order affecting land should be registered at 
the Land Registry in the name of the judgment debtor. If not 
so registered, the writ, and every proceeding taken thereunder, 
IS void as against any purchaser for value of the land (c). 

Until such writ is registered, the judgment upon which it issues 
vill not become a charge on land, or on any interest in land, or 
on unpaid purchase-money for land (d). 

In Yorkshire it is necessary that the judgment or order should be 
registered to obtain priority for execution upon it(c). 


(1614) Cro. Jac. 338, Coke, C.J., at p. 339: It is “as if he had taken 
a lease m satisfaction.” There are, however, several points to be considered 
in connection with this rule. Thus there will be no satisfaction if the extent 

.1? !.■ ^^55, 366, where more than half 

was shown on the face of the return to have been extended) ; 
and the debt will revive on the ejectment of the debtor under an Act for the 
batistaction of Debts upon Execution, stat. (1540) 32 Hen. 8, c. o, or probably on 
A V.4. tenure by elegit before the actual satisfaction of the 

X? 1 (see Leahy v. Dancer (1828), 1 

, the “satisfaction” of the debt is, apparently, always subject 

f creditor to issue a further elegit on discovery of further land 

notes (r), (s), and (^), p. 63, o?ife), and the cases cited in 

notes(;>) and (7), p. 62, a»<eh 

{q) ^^'ickham V. New Brunswick and Canada Rail Co. (1865), L. R. 1 P. C. 64 ; 

nTeJk {Duchess) (1728), 2 P. Wnis. 491 ; BeavL v. Oxford (Earl) 

// ^o* if • J^inderley v. Jervis (1856), 22 Beav. 1 ; Eyre y. 

+ fi, T ^ (decided upon an Irish Act identical in 

terms with the Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 1 1), 

(r) Brace v. Marlborough (Duchess), suj>ra. Nor can a moilgagee tack further 

agamst a tenant by elegit [Champneys v. Burland (1870), 23 L, T. 

r \ generally, see title Mortgage. 

5) Whitworth v. Gaugain (1844), 3 Hare, 416. 

supL)'''' c* 4 {Beavan v. Oxford (Earl), 

Administration of Estates Act, 1833 (3 & 4 AYiU. 4, c. 104) 
(Kinderhy v. Jervis, supra). ^ 

u} jI V. Bexley (Lord) (1853), 17 Beav. 14, 26). 

[ ) ^and Charges Registration and Searches Act, 1888 (51 & 52 Vict. c. 51), 

SS« Oy O# ' 

Charges Act, 1900 (63 & 64 Yict. c. 26). s. 2. A tenancy by ehgit 

r /?. p ° debtor and creditor, appear to be afl'ected by this Act 

[He Pope (1886), IT Q. B. D. T43, C. A.). 

(e) At any rate, as against a purchaser {Westbrook v. Blythe (1854), 3 E. & B- 
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Sub-Sect. 8. — Posm&ion or Sale of Land taken under the Writ of EIe(jit. 

134. Y'hen the judgment creditor has obtained legal possession 

by delivery from the sheriff, he is entitled to enter into actual 

possession of the land, and if unable to do so peaceably he may 

bring an action for recovery of the premises (/). He is entitled 

to demand, and, if necessary, to sue(//) or distrain for (A), rents 

froin tenants of the lands extended accruing due after the date of 

the inquisition (i), where the immediate reversion to such tenancies 

was vested in the judgment debtor at the date of the inquisition (A*). 

When in actual possession he becomes the landlord, and may give 

notice to tenants of the land in the same manner as the judgment 

debtor might do(/). He is liable to account to his debtor upon the 

same footing as if he were a mortgagee in possession (m), and if 

occupying the premises will be charged with an occupation 
rent («)• 

135. Y here the judgment creditor has obtained legal iiossession 
by delivery from the sheriff (o), lie is entitled forthwith, or at any 
time afterwards, to obtain from the Chancery Hivision upon an 
originating summons (p) an order for the sale of his debtor’s 
interest in such land {(f). Such summons being served upon 


737 ; Yorkshire Registries Act, 1884 (-17 & 4S Viet. c. 54), s. 14). Registration 

Middlesex under the Middlesex Registry Act, 
im (/ Ann. c.^0), is not now necessary (Land Charges Act, l‘J00 (03 & 04 

VlCi* S* 4)* 

!’• The inquisition and return civo him a 

prima /acu title hut lie must also prove the title of the judgment debtor 
(/toe d. Arana v. Given (1831), 2 Cr. & J 71) 

t! I (’«’4), 2 M. i S. o65; Ihyers v. Pitcher (18Io), 

it'^p 23G ’ (I**'-*)- y Ch. App. 229, },er Mellisii, L.J., 

(h) Lloyd V. Davies (1848), 2 Exch. 103. 
i) Sharp V. Key (1841), 8 M. & W. 379. 

1-. M " ^ Corporation v. 117, i7t (1846), 

1.) M. A. W. 0,1 As evidence of the title of the tenant bv eleoit in .such an 

/VcW are/ Produce an otfice copy of the record {Ramshottom v. 

hiickhurat supra), but a tenant can dispute the inquisition and prove that the 

rilfnirildt) '■ V. /^y, (1827)! 

a/p. 68?/' 1 De G. & Sm. 685, per Kxigiit Bruce, Y.-C., 

'„) Dull V. Faulkner supra; see also note (m), p. 73, post. 

/') V d/ar/qr;/, (1832), Hayes, 586. '' 

extended'atV.‘'!m?^t‘“ rf® already 

aY’isw 'S “i y v!‘r' ly Ih# Juilemems 

Ot a snrnn 0 IS o.:k n “i' 1 The costs 

and Vurlow (1894) " 43 " S R a petition is pres^^^^^^ 

405 0 A ^ Harrtsou and liottomley, [18991 1 Ch. 

under the* Jud'niunT^ should be all tlie persons interested 

unerte Judgments Act. 1804 (27 & 28 Yict. c. 112), s. 5 . 

.. y. p.. o;';.sc,£( ot fs.‘ 


Sect. 2. 

Writ of 
Elegit. 

Possession of 
land taken 
under writ. 


Sale of 
land taken. 
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Execution. 


Sect. 2. 

Writ of 
Elegit. 


the debtor only, the court may direct all such inquiries to be 

Zlf .n ° and title L 

all appeal pioper (r) The practice of the court in relation to 

such inquiries and order for sale (s) is based upon that applied 
debts S deceased persons for the payment of 

judgment, statute, or recognisance 
nrnppp^r ^^d t^hereafter is bound thereby, and may attend the 

found enhldl' T persons’ who may be 

Ti, ^ ^ ^ thereto, according to their respective priorities (i). 
tlm dp]Jm-^l®°“ claiming any interest in the land through or under 
ehaif^ LuL^"^^ subsequent to the return of the writ of 

ceedLgsW. ^ 


Recovery 
of the land 
by judgment 

debtor. 


Sub-Sect. d.-Itecovery of the Land hj the Judgment Debtor. 

wa^i^lifW determined in one of two 

2 of tbp J^^^'sment debt or satisfaction of it 

restored trf nns ^ ° judgment debtor will be 

nr^fi’tlblp fbT la«d has not been 

fenancv mnv ol possession (/). The 
lenancj may also determine by merger (q). ^ 

I he judgment debtor can, on th e expiration of the tenancy, 

Bo^th legal and equitable estates are included (ira//i. v. Morris (1864), 10 L. T. 

66 ^ (f ( ’SSf’)' 59 b. J. (cn.) 

uncertain whether thpm '« -! i 1 1 be made if it is 

of a railway company (He /;S,!^o 
Me K irby, Ex parte Leeds 
lie Hull and Hornsea Ra 
(s) For the form of c 

ife (1881^, 60 1 ^ ^S: 

Charges Act!” 900 "(63 ? SSbcf Tie)' s ^2^’ Vi jjJ' 

(n) No such debt cAn Vf „ n ^ see further, p. 88, post. 

purpose of enforcin"- it is reoisterw? 
and Searches Act '1888 fiT A- -./ 

Charges Act, 1900 f63 & fi4 '^5' ‘he provisions of the Und 

repealofthe’judgnSts Aet^ appears that since the 

Charges Act, moo" ((» & 64 V cW 

terLlteSliiS 

S ?S”'t pi 

rl? .1 ^-'^eciition, 40 (X a 2) (1) 

Joints V. AVtC [n/om^ Property, pL 8G8; and see 

(/) Palnur Boi 16^0) b- ^^04. 

W Me V, to,., (LlfiSS'fis.„. ,4, 
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bring an action to recover the land (h). He need not have recourse 
to action, and the modern practice is to apply to the court for a 
reference to chambers to take an account of tlie rents and profits 
received by the judgment creditor ((), and for an order to restore 
possession to the debtor if, upon such account, it be found that the 
judgment has been satisfied (A-). 

The tenant by elegit holds his estate subject to such account (/), 
which is taken on the basis, not of the extended value of the land, 
but of the actual sums received by him, with just allowances, as 
against the amount of his judgment and interest (m). lie is 
chargeable for wilful default («). The tenant by elegit cannot be 
made to bear the costs of the account, even it be found that upon 
the account he has received too much(o). 


Sect. 3. Capias ad Satisfaciendum ; Attaelnnent and Committal, 

137 . 1 he mandate of the writ of capias ad sati^fitcioidion (usually 
known as a ca, sa.) is, to take the execution debtor, if he should he 
found in the bailiwick, and him safely keep so that the sherifi' may 
have his body before the High Court of Justice to satisfy the 
execution^ cieditor the amount payable under the judgment or 
order. No person can be arrested or imprisoned for making 
default in payment of a sum of money except default in payment 
in one of the six cases provided for in the Debtors Act, im\)(p). In 
three of the cases— namely, (1) default in payment of a penalty 

(It) And if he has been ousted from possession he can in law hold on re-entry 
until the whole debt is imd (^Corbet's (Sir A.t/retr) Ca.e (KiOO), d Co. Rep. SI b). 

Ihe debt<n foimeily iii addition to his remedy by ejectment, had u ri-ht to u 
writ ot snre /arms ad rcltabejnhm terrarn, 

(i) See note (m), iufra. 

(A’) frire v. Varaet/ (IS2o), S li. & C. VS-R 

(/) Judgments Act, Isas (1 & 2 Viet. c. 110), s. 11. 

^ (m) i lie account will be taken on the following basis As a<«-ainst tlie 

in n ^I'editor is liable to account as a moidgagee for 

all piofits actually pceived by him (Marsh v. Lee (1070), 2 Vent. OOS- 

J}' - Atk. per Lord Hakdwicke, L.(’. at i/ • 

T) ^ Ves. Sen. oST. per J.ord liA.uV 

i-eieived^ie ‘ v'/’r ’ I'i* "’ilful default he would have 

t 1 Sun & St. UNI ; 0'Bri.n v. MaU 

a-J, - 1 ) 1 . iV Wui dOO, Hull V. luiiilkiier 1847), 1 JJe (4. & Sin (i.S'il h 

f “‘tei-est [Until [Earl 

the Tinhuiaui’t deht'oi V"' C'")' ‘'■S ai'utlier creditor of the estate^ ol 

havi received buJ toH , , V would 

by Kuch creditor tor an” '* date ot the writ i.ssuod 

V? ll aWie ^ h T ^ 1 Mol. dO ; .\Blk,nueli 

Whore the laiwl exiilaiiied in O’ linen v. Muhim, supra). 

an account hein- takeir'anriia^- T” ‘*"1® tenancy by etcijit without 

whether the credhm- ’,,1 l ‘'’'‘•“'Kwl hand.s several tunes, it is doubtful 

V. (liiUr (ItiNT) 1 \-orn 4Gsr‘"\‘") 17 valiieof the extent (/'oo/6 

see title MoirroAUE. ' accounts against mortgagees, 

^^^()0 _Sec IIV//,.,,,!, v./ViVe,si,^,ra; O'Jlrier, v. Mahon, supra ; Hull Eaulkuer, 
(O) O-eny.Or^ith (17d9), Ainh. 020. 

Vol iCnu 7)7 '‘u- ■*’ AXI) IX.SOI.VE.N-CY, 

the aA;! ' dealt witiC ''^ ‘‘■“i the 1 -ocedure under 


on 
u 
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Executiox. 


Sect. 3. 

Capias ad 
Satis- 
faciendum ; 
Attachment 
and Com- 
mittal. 


Writ of 
delivery. 


or sum in the nature of a penalty other than a penalty in respect 
of any contract ; (2) default by a trustee or person acting in a 
fiduciary capacity and ordered by the court to pay a sum in his 
possession or under his control ; (3) default by a solicitor in pay- 
ment of costs, when ordered for misconduct as such solicitor or 
in payment of a sum of money when ordered to pay the same in 
his character of an ofiScer of the court making the order (q ) — the 
writ^ of cajnas ad satisfaciendum is still theoretically available (r), 
but it has completely fallen out of use. In the two last-mentioned 
cases a wiit of attachment (s) has taken its place, and in cases of 
orders of the court for payment the order of committal for dis- 
obedience is solely resorted to (t). 


Sect. 4. Writ of Delivery, Writ of Assistance, 

138 . A judgment for the recovery of any property other than 
land or money may, on an order made on application to the court 
or a judge (a), be enforced by writ of delivery {h). The usual form 
of the writ of delivery orders the sheriff to cause the property 
theiein specified to be returned to the plaintiff, or to levy against 
the defendant the value thereof assessed in the judgment, and 
the assessed damages for its detention and the costs of the 
action (c). This leaves it to the option of the defendant either 
to return the goods or to pay the value (d), but the court 
01 a judge may, upon application by the plaintiff, order that 
execution shall issue for the delivery of the property without giving 
the defendant the option of retaining it upon paying the value 
assessed (if any). On such an order the writ is known as a writ 
of delivery absolute, and, as the alternative to the recovery of the 
property, orders the sheriff to distrain the defendant by all his 
lands and chattels until he deliver the property to the plaintiff (^). 
it IS not necessary that the value of the goods should he assessed 
as a condition precedent to the exercise of this discretion in ordering 
the issue of a writ of delivery absolute (/). 

(rn Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 4. 

o-piTpLi ^ issue, indorsement, and delivery to the sheriff of a ca, sa. are in 
Irh- same rules as in the case of writs of fi. fa,, but as the 

piactical purposes obsolete it is not further dealt with in this work. 

attachment and the order for committal are proceedings to 

appropriately under the subject of 
Vol V7T 1?-. ® ^oxTEiirr OF Court, Attaciimext and Committal, 

V on \ ii., pp. 09^ 

(t) See note (5), supra. 

in^t^he^Chanom-v s Bench Division, ex parte to a master on affidavit, and 

/n D Q T ex parte summons. 

(6) K. b. C., Ord. 42, r. 6. 


varfp DraJ-P “AV "AC (lb77), 10 Ch. App. ; Ji'e M arf, 

snecihe restitnt/n ' f power of the court to order 

p cihc lestitution of chattels, see also the Sale of Goods Act, 1893 (56 & 57 Viet. 

(e For Lr. f COXVEUSIOX. 

n TL^ addiG delivery, see E. S. C. App. H, No. 10. 

U) ihe addition of the words “ if any ” in E. Si G., Ord. 48, r. 1, renders 
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So far as the writ of delivery is for the recovery of money, it is 
siihiect to the rules governing writs ol fieri facias and such rules 
also apply so far as they are applicable to the delivery of chattels. 

Thus, a sheriff cannot break into a house to execute the writ (q). 

Under a writ of delivery absolute the sheriff cannot, if the 

defendant refuse to deliver the goods, seize them and place the 
plaintiff in possession of them, his only course being to distrain as 
directed by the writ until the defendant delivers the goods (//). 

139. If the judgment or order for recovery of the chattel is Contempt, 
personal, and goes on to direct that the defendant do return it to 

the plaintiff, the remedy for contempt in case of disobedience can 
be resorted to even after failure of the writ of delivery to obtain the 

chattel (i). 

140. In some cases, where the judgment or order is personal, Writ of 
and the remedy by writ of delivery or by ordinary process for con- 
tempt would be probably futile — for example, where the person in 
contempt has absconded— a writ termed a writ of assistance may 

be directed to issue. This writ may also be resorted to where 
possession of documents or securities is desired and the person 
against whom an order for delivei'y has been made is out of the 
jurisdiction, or where sequestrators experience difficulty in obtain- 
ing possession of the chattels of the persons against whom 

sequestration has been granted (j). 

The writ of assistance is a process for contempt, and is only 
issued after service of a duly indorsed order (Ic). The writ is 
obtained on ex parte motion, supported by an affidavit which must 
show that the order was not complied with witliin the time limited 
therein (/). Tlie writ is directed to the sheriff, and recites a con- 
tempt of court in disobedience to a judgment or order of the court, ^ 
and the order for the issue of the writ, and commands the sheriff 
to put the <applicant into possession of the chattels or property of 
which delivery is ordered (m), and to defend and keep him in quiet 
possession (?i). 

iViiltou V. darriugton (1855), 15 C. B. 730, and Corheti v. Lewiti^ [18S4] W. N. 

()2, obsolete; see Ivory v. Cruick8}ta7ik, [1875] AV. N. 240, and Jlyynas v. OydtJi^ 

[1005] 1 K. B. 246, C. A., per Collins, M.E,, at p. 250. In the old practice 
where the assessment was a condition precedent the parties might agree the 
value, and the court could thereupon exercise its dLscretion as to ordering 
return absolutely or optionally (Winfield v. Uooihroyd (1886), 34 AV. B. 501). 

(7) <\izet de la Barde v. Oihun (1874), 23 AV. R. ll'o. 

(/i) 8ee Wyman v. Knujht (1888), 30 Ch. D. 165. 

(i) Jlymas v. Oyden, supra, 

(j) ISee Wyman v. Kniyhty supra. Or where the chattel has been locked up 
in a house (IJazet de la Horde v. Othon^ supra). 

(k) Strihley v. llawkie (1744), 3 Atk. 275; 7)ocev. Dove (1784), 1 Bro. C. C. 

375 ; Bourr v. Cooper (1843), 2 Hare, 408, 412 ; see Savage v. Bentley, [1004] AV. N. 

80. As to indorsement of order and service, see title Contemi’T of Court, 
Attachment and Committal, VoL VIL, p. 311. 

(/) Webster v. Taylor (1854), i8 Jur. 860. 

(7rt) Tlie writ was formerly in use principally with respect to land, but the 
writ of possession was substituted for it (Hall v, IlaU (1878), 47 Tj. J. (cii.) 

680). It is still, however, available in aid of the writ of sequestration as well 
as of the writ of delivery. 

(n) For the form of the order, see note to Wy^nan v. Kniyld, supra, at p. 167. 
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Sect. 5, 

Writ of 
Possession. 
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Sect. 5. — ]\ rit of Possession, 

141 . A judgment or order for the recovery, or for the delivery of 

the possession of land (o) may be enforced by a writ of possession (pi 

\Mfchout order of the court. If the judgment or order is for the 

recovery of land, such writ may issue immediately and without 

service or notice (17); if for the delivery of possession, on the 

person entitled to possession (?•) filing an affidavit showing due 

service of such judgment or order, and that the same has not 

been obeyed is). There may be either one writ or separate writs 

ot execution for the possession and for the costs at the election 
of the plaintift (t). 


,, J^ay be issued notwithstanding that the title of 

tne plaintiff, though good when the action was begun, has expired 

before judgment (a). It will not be set aside unless the defendant 

can prove that the writ would be futile or that its issue was not 
justitiecl by the particular circumstances (h). 

On the writ being issued, the plaintiff, or someone authorised 
on ns ® ^ possession, must go upon the premises, 

sheriff (c), to point out, at his own risk, to the 
sheriff the property whereof possession is to be given. The writ, 
therefore, need not describe the boundaries (d), though it is the 


of absolute is not by itself a judgment for recovery 

^ n issue ( Hood y. HV-fater (1882), 22 Ch. D. 281). 

resnort +n Uwi ’f I’’ possession is substituted with 

680 n for the writ of assistance {Hall v. Hall (1878), 47 L. J. (CH.) 

a writ of nnip “i possession, see U. S. C., App. II, Nos. 8-9. Issuing 

nroceedinJ in pursuance of a judgment for possession of premises is a 

court oi^i "p in Court, and the costs are in the discretion of the 

o\ This [>906] 1 K. 13. 462, 0. A.), 

current prior to 187 Th preserves the practice 

eSieil in tWs section ' 

pers!m^Sin!r.vLT‘'lt referred to as the plaintiff, and the 
fs) E* S* p Orrt a- o possessiou is enforced as the defendant, 
to do an act- nnH ®<'utemplated by this rule is an order 

Zi) ZTio hp binder E. S. C., Ord. 41, r. 0 (see p. 6, 

(O ’e. S ^c'^Or^ 4^ [Savac/e v. Batiley (1904), 90 L. T. 641). 

session althoiio-h in i’ * onler presumably refers to all writs of pos- 

wXof posslsin^i^^^^ "®®®'-ery of land. In Ireland 

(1880) 6 L e" Ir taxed {BtasU-tj v. Chapman 

possetion theform f®r costs is combined with that for 

delivery. ' ^ added to the writ as in the cases of writs of 

plib!t/r£ lbo?ifnUv'^H"l’ ?• ‘fo®® tire fact that the 

disentitle him tn fha ^ mesne profits due after the judgment 

■1 2 K»ll 'Alir. 459 . til, E. 



Part IV. — Particular Forms of Execution. 


77 


modern practice to do so (e). The writ contains a non omittas 
clause, the effect of which has been explained (/). 

The sheriff must at once {g) proceed to deliver to the plaintiff 
complete possession of the premises, turning out, by force if need 
be, all other persons (h), though if the person in possession attorns 
to the plaintiff this will be sufficient (t). In executing the writ the 
sheriff may break into the house {k). 

The whole of the premises comprised in the writ must be delivered 
to the plaintiff, but the delivery of actual physical possession of 
one of several houses or part of a large estate, to be delivered in the 
name of the whole, is a sufficient delivery of the wliole, unless other 
parts are in the possession of different persons, when each of such 
parts must be separately delivered (/). If the writ be for the iios- 
session of an undivided jiart of land, it is the duty of the sheriff to 
set out the land by metes and bounds (w/), and tlie persons in pos- 
session should not be turned out of the whole of such lands or out 
of an estate of which only an ascertained part is within the scoiie of 
the writ, but only such part should be delivered to the plaintiff (a). 

Possession must be delivered in such a manner as not to interfere 
with an easement, such as a highway existing over the land {o). 


143. Ihe execution is not complete until quiet possession has 
been de ivered to the plaintiff and the bailiffs have gone away(p). 
If the sheriff is interfered with in the execution of the writ, a writ 
0 attachment for contempt can be applied for {q). This writ may 
a so be applied for against the defendant if he dispossess the 
plaintiff (i), as distinguished from merely disturbing him (s), hut 


(‘) Thyniie v. S’ar/, [1891] 2 Ch. 79. 

,/) See p. 19, antf. 

'h) Lj,ton V. Wells (loS9), 1 Leon. Uo. 
i) UlmH V. Ilw-sfad (1S02), i Esp. IGT. 

( 7 / 1 ) Muhneiix V. J<’iil(jai,i [u>‘i‘>) Paliii 289 ’ ^ 

Tx T)ir‘ V. ' 1155. , «in(l see i 1(1(1 s Practico 9f-}i oil WA ti 

IT; rovlsion/ex^in 

7 linn liep. 117, 118 n ) (1797 

V. 

where persons hidden in the hoii^o ti.v’ v. Wells, snp)' 

slieriir Inui koiio, und it was held tint tl ^ plaintiff out alter tl 
the writ. Execution i.s conude e lltS execution 

(KiOO). o Co. liep. 89 h). It i, doubt mr u v''f''''o'''“ 

sherii! juslityin^ his action iimlor tl the return is necessary to tl 

1 Salk. '109, Holt, c.J. ^ ^’'rteman v. /Jl' wiit (1701 

stindinp tlult tlie'^wult lm^bceimiui^i^^ attaebinent was ordered, notwill 

llrownl. 21(1; Ki,„jsdale y. .l/„„„ . i (1010), 

session {ibuL) ; see Du,j<jcli v. Lt t'l(i89)/con!b! 100. 
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Writ of 
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Completion of 
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Execution. 


Sect. 5. 

Writ of 
Possession, 


Return to 
the writ. 


Reversal 
of writ. 


not unless the dispossession follow immediately upon the comple- 
tion of the execution (t). ^ 

The plaintiff may also, if dispossessed by the defendant before 
the return of the writ, apply to the court for a fresh writ of 
possession, or he may call upon the sheriff to place him again in 
possession (a). _ If dispossessed by a stranger at any time after 
possession is given, he is left to his remedy by action, to which 
he IS entitled on the completion of the execution {b). 

The return to the writ, which is subject to the general rules 
already explained, is that the sheriff did deliver to the person 
named the premises referred to in the writ, or that neither that 

person, nor anyone on his behalf, came to point out the land, or 
to receive possession thereof (c). 

144. Where^ the judgment is reversed, or the judgment and the 
writ of possession are set aside after execution has been completed, 

^ niade that the plaintiff do restore possession to 

the defendant, and, upon disobedience to such order, a writ of 
restitution (d), or an attachment (e), may be applied for. The writ 
of restitution contains a non omittas clause (/), and directs the 

H) Kingsdale v. Maim (1703), 6 Mod. Eep. 27. 

_(a) Molineux v. Fidyam {l&22), Palm. 289; Ratdiff m. Tate (1664), 1 Keb. 
w9; Devereuxv. LnderMl (1667), 2 Keb. 245 ; Doygett v. W(1689), Comb. 

n If 12 Mod. Eep. 268; Linehan' s Lessee \ . Anthony (\m), 

i (1«35), 1 Jo. Ex. Ir. 457 ; Stac.poohy. Walsh 

(1880), 6 E H. Ir. 444. A similar new writ of restitution will issue where it is 
the plain titt in under a writ of restitution, who is dispossessed by the defendant 
[Doe d. 1 itcher v Roe (1841), 9 Dowl. 971). The order for a new writ is made 
upon suinmons (A;e d. T/,ompson v. Mirehouse (1833), 2 Dowl. 200; Doe d. 

oy V. oe (1842), 2 Dowl. (n. s.) 407). The writ not now being returnable 
on a ai certain, it can usually be put into execution again before actual 
return without the necessity of applying for a new writ. 

(5) Styles C«sc (1010), 2 Brownl. 216; Rotcliff v. Tale, sunra ; Doe d. 


, C uj.eeuwr) v. Itatclijt 1664 , 1 Keb. 785. The 

remed}' apinst a stranger is, after possession delivered, by action, whether 

P f (^''<>rtune v. Johnson (1652), Sty. 318). 

(c) Lloyd V. Bethdl (1617), 2 Eoll. Abr. 459, tit. EetU, H. ; Doe d. Pitcher 
V. June, supra. ’ 

^ Doe d. Stephens y. 
nro ' V. Shall (1844), 2 Dow. & L. 161 ; 

writ K V. 2/ards (1851), 20 L. J. (q. b.) 406. The application for the 

Lrson ntLVtr^fB® “u* The order must be a direction to some 

person othei than the sheriff, byname {Doe d. Williams v. Williams (1834), 2 

Ad. A El. 381 ; Doe d. Lewu y. Ellis 1841), 9 Dowl 944) Where a third 
default a mortgagee, is interested in the land and judgment has been by 

^ • “‘‘y ^'^0 proper proceedings to get the judgment, and the writ of 
possession issued under it, set aside and be let in to defend {Jarques v. Llarrison 

itill E i" P' ^ restitution was formerly, and doubtless 

iVrimU available where possession has been delivered under a wrongful, or 

possession {Thomas y. Owen (1614), 2 Bulst. 194 ; Paul Pry d- 
tnVpu nf ' .o®"® (1832), Ale. & N. 228) ; or where possession has been 

7 I. E cTlos”*^ covered by the writ {Rochfort v. Berminyham (1873), 

2Wm. Bl. 892; Pelham {Lord) y . Harley 
{Lm d) Etrca 1 , 13), 3 Swan. 291, n. ; Corhett d. Clymer y. Nicholls (1851), 2 L. M. 

(/) For the non omittas clause, see p. 19, ante. 
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sheriff to cause the party to have restitution of the land which is 
described in the recitals. 

Sect. 6. — Writ of Sequestration. 

Sob-Sect. 1. — When the Writ may issue. 

145. The writ of sequestration is a process available where the 
person against whom it is issued is in contempt for disobedience of 
the court (q), and it is, therefore, necessar}' as a preliminary to its 
issue that the judgment or order should have been served upon 
such person, or at least that he should have knowledge of it, and 
have intentionally evaded such service (/<). 

146. With the following exceptions, every decree (i), order, or 
judgnient, whether final or interlocutory, upon which any execution 
may issue (j), may be enforced by a writ of sequestration (/i). A 


. n ^ q- 2-ih p<-r wills, j., u 

p. J4() It Ih coutrary to principle to make an order in the nature of an ordei 
in contempt, as a writ of sequestration is, when the person ayainst whom it i; 

(-’"arers Foautain (KiSTj, Freem. (cil. 

JJ, v. Inman (1,SS9), l: 

Ui U. U J, 1 1.1. Ihe issue ot a writ of sninmons is not a condition precedeni 

T T a 7‘V"‘ {Re East of England Rank (18(il), II 

L. 1.410). Sequestiation was formerly t lie last, as it is the most strimmiit 

iT” another ].rocess hud been “sal 

V MTsTo't (1719), 2 Bro. Bari. Cas. 270; R„u:le,, 

• : f '«esiio and tinal ],roces; 

IS stated. Instances of the .sequestration bein- ordered for contemiit on mesne 

proce.ss are I v. Inijii (17o<J), Deliilin v. dale (1790). f.uptoa v. iJesroH (1,S'';3) 

all reported 1 tSiiii. & «t. 274, 27o ; Re JIassenderer{llA 1 Bro ( ( ' iil 

of tlm IraoTiri^^^ a conteniiior already in the custody 

Buss 101 j. ^ ‘ I'^rinerly doubtful {Const v. Ran- (bS20), 2 

remibed'bn'r Ifr evidence ot such service will be 

see d/ ea V nSl nsV( in n' n "'ith service in ca.se of evasio. 

r A I t . . ^ - V. Hyde (ISSS), 1:3 J>. D. Kj, 

(-/.A., Re Intk^ Ij^osemorc ri9()(>1 1 (^h p \ mh • • 

of K S (’ On^ 41 V ' ♦ LIJUOJ 1 Ui. OJJ, t. A. ihe provisioi 

liv ;? „ e.,to,ce.b 

SCO I ran/ v. CVnn/, [1890] B. 171, HI).' ^ 'PP- i 

(.y) ])p. 6 ft scq.y uhie. 

B. S. C., Old. 4'» ri 4 of finr c particular cases. Those are 

courts : ihitl. V. k for payment of money in1 


- -- juu^mencs to do anv act witln'n r 

(jud-ment or onler for the payment of losts). 

oi form of the writ of sequestration, see H S C Ann IT No n 

Ort 7 “ rs‘to »•“*» kifA. ie™']; 1,. S. ( 

must bo indorsed with the name“aira£resf 'f f (ibid., r. 12), ai 

It {ibid., r. 10). It is not a writ for “ solicitor or person issuii 

; suoiawiitloi the recovery of money,” and therefore do 
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Execution. 


Sect. 6. writ of sequestration cannot be issued to enforce a negative injunc- 

Writ of tion(Z), except against a corporation wilfully disobeying such 

Sequestra- order (hO- It cannot be issued to enforce a judgment or order for 

the recovery of a sum of money (/() ; it will, however, be available, 
by leave, upon a judgment or order for the payment of costs (o), or 
upon a judgment or order for a payment into court (p), or for a pay- 
ment of money ordered to be made witbin a time limited (q). It 
cannot be issued to enforce a judgment or order for the recovery (r), 
as distinguished from a personal order for the delivery (s), of land. 
Sequestration may not be issued after the acceptance by the 
judgment creditor of a composition (t). It can be enforced not- 
withstanding that the person in contempt is already in custody for 
bis contempt (k), but it is not necessary that a writ of attachment, 
or other process, against the person should have issued (v). It may 
issue concurrently with a writ of attachment by way of double 
process (?f). 

Against 147 . A -writ of sequestration can be issued against a peer(x), 

W om issue . infant (j/), a married woman (z), and against a person of unsound 


not require the indorsement of the direction to levy which is necessary in the 
case of other writs, such as Ji, fa. and ekfjit under ihuL, r. 16. See p. 17, 
ante. The writ originated in Ijord Nottingham’s time; see WIntehead v. 
Harrison (1731), 1 Barn. (k. b.) *131. For old form of order of sequestration, 
see Pope v. Ward (1785), 1 Cox, Eq. Cas. 194. 

(/) Scloos V. Croydon Rural Sanitary Authority (1885), 53 L. T. 209. 

(m) 1 hid., under U. S. C., Ord. 42, r. 31, as to the effect of which, see note {b), 
p. 81, )iost. 

(?i) Halbert and Croivey. Cathcart, [1894] 1 Q. B. 244; nor upon such judg- 
ment can a personal order, upon which sequestration could be founded, be 
subsequently made {ibid.). A garnishee order is one for the payment of 
money, and a sequestration will not issue upon it. 

(o) R. S. C., Ord. 43, r. 7. The form of orders in the Chanceiy Division for 
payment of costs is frequently a direction to pay, and therefore non-payment 
constitutes technically a contempt. The subpoena, now .no longer issued (ibid.), 
was under the old practice necessary when no time had been limited in the 
order for payment of the costs, and after service of the subpoena sequestration 
issued as of course {Re Lumley, Ex parte CathcarL [18941 2 Ch. 271, C, A.). 

(p) R. y. C., Ord. 42, r. 4. 

(7) Sprant v. Payh (18*8), 7 Ch. D. 567 ; Re LumJcy, Ex parte Cathcart, supra., 
per Bindley, L.J., at p. 273. For such an order to be effectual to found a writ 


of sequestration it must have been duly indorsed under R. 8. C., Ord. 41, r. 5. 
(r) See Re Hoare, Ex parte Xelson (1889), 14 Ch. D. 41, C. A. 

(5) R. S. C., Ord. 43, r. 6. 

(«) Roe V. Davies, [1878] W. N. 147. 

(n) Perryman v. Diuham (1641), 1 Eep. Ch. 152; Martin y.Kerridye (1733), 3 
P. Wms. 240 ; Crone v. O'Dell (1821), 2 Mol. 344. 

(r) This is an alteration in the law effected by s. 8 of the Debtors Act, 133^* 
(32 & 33 \ict. c. 62), and by E. S. C., Ord. 43, r. 6 ; see Sakes v. Dyson (1870), 
L. E. 9 Eq. 228 ; iMiller v. J/^7/cr (1870), L. E. 2 P. & D. 54. 

(//.’) Crone V. (f Dell, supra. 

{x) Shaitleworth v. Lonsdale (7sar/) (1788), 2 Cox, Eq. Cas. 47. He is not 
however, apparently, in contempt (at least upon an interlocutory order) until a 
rule 7 / has been issued against him and disobeyed {Smallbrooke v. Donnegal 
{Lord) (1796), 3 Anst. 647), 

{y) Anon. (1684), 2 Cas, in Ch. 163. 

(2) Though the judgment is against her in respect of her separate estate only 
{Worfallx. ll'orra/Z (1895), 11 T. L. E. 573), and the form of the writ is not 
modified if she is restrained from anticipation {Hyde Hyde (1888), 13 P. D. 
166, C. A.) ; see title Kusband and Wii'e. 



Part IV, — Particular Forms of Execution. 


81 


mind (not so found by inquisition), in enforcement of an order 
made before he became of unsound mind (a). 

148. Leave must be obtained before a writ of sequestration can 
be issued to enforce a judgment or order for the payment of costs (/>) 
or against a corporation (c), 

^ Any judgment or order against a corporation wilfully disobeyin^^ 

it may be enforced not only by sequestration of the corporate 

property, but also by sequestration of the property of the directors 
or other officers thereof (d). 

149. The writ is addressed to not less than four commissioners 
called the sequestrators (e), who are nominated by the person issuing 
the writ (/), and who need have no special qualification other than 
that of being capable of keeping an account of the moneys received 
by them (g). They are directed to sequestrate the proi)erty of 
the person in contempt, who is called the contemnor (/i). 


Sub-Sect. 2.— Effect of the H'nY. 

150. A writ of sequestration binds the property, other than 
choses in action (i), from the date of its issue (/r), hut the right of the 

(a) V r,W/a«rf, [1889] W. N. 108. Such order being served as 

dnected 1^ It. S C.. Ord. (17, r. o, an.l 0, d. 9. r. a [ihidX 

(/^) U. S. C., Ord. 43, r. < ; see also p. 9, ante. 

(c) / bid., Ord. 42 r. 31 The iipplication for leave i.s made upon suinmoms at 

chambom supported by affidavit (.S'/, ow v. BulUiu (1881). 17 Ch. I). 433) or in 

hpecial cases upon motmn, and the ground-s upon which the application is made 

th. 


W N 7 r A V Ship Canal O,, ri897 

. N. /, C. A ) f./A, a lefiisal to do what h;is l.een ordered (A -(} v Waltham 

oliediooco f.Sh/H/oml, V 7V,?; / ^ “'"'‘tentional acts of di.s- 

Wa u NOTOV y at n 9^ ^ />f,(n77 Cnuicil, [1910] 2 Ch. 190, pei 

e) See the form of the writ i, I E S C Ann TT xr,, 19 
0 See v. llidk, (1784). 2 D^k So 

(,7) J tdianccry Practice, 7th ed., p. 731, n Vs) 

peri; oKhrc,XHmr;rom7yyf ”• " T‘V‘' P- 

de la l/ov. sub ouce “ .Soquestra^on”r""‘““ ‘ 

thi'LSr everb^onre 7tlm i debt by 

payment’ to the .se of the wnt, and he is entitled to refus^ 


[1902] W! N. hV) tho.m,17,f L' r.r f CPolf^n 

viv™ ® sequestrators (Eurc/e« V. ifocWe 

n.L. — XIV, 


a 
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Execution. 


Sect. 6. 

Writ of 
Sequestra- 
tion. 


Duty of 
sequestrators 

to take 
possession. 


sequestrators to follow and seize property passing into the hands of 
other persons after that date is not available against a purchaser for 
value without notice of the writ (Z). A person claiming the property 
under a fraudulent conveyance executed for the purpose of evading 
the sequestration, or having notice of the writ at the time of the 
conveyance to him, must deliver the property to the sequestrators (m). 

It must, however, he observed that a sequestration does not give 
the person issuing the writ any charge over the property seized (n), 
even after the payment into court of the moneys seized (o). An 
order may be made creating such a charge (_p). 


151 . Generally speaking, it is the duty of the sequestrators 
immediately (q) upon receipt of the writ to enter upon the property 
of the contemnor, and to take possession of all his real and 
personal estate. In so doing they act upon the instructions of the 
person suing out the wu*it, who is answerable in damages for any 
wrong done to any third person (r). Such damages should not be 
recovered by action, but by application for leave to be examined 
pro interesse suo (s). 

In taking possession of property under the writ, sequestrators 
are not expected to use force (t). They may, however, apparently 
without leave of the court, break inner doors or boxes to get 


(1682), 1 Vein. 58). Where land is sequestered it is bound by the Us peudens 

^om the date of the writ, but not by the sequestration until issued (^Crofts v. 

Oldfield (1676), 3 Swan. 278, n. ; and see Bird v. Littlehahs (1743), 3 Swan. 

299, n.). As to claims by a trustee in bankruptcy of the contemnor, see 
note (m), infra. 

(/) CouUton V. Gardiner (1681), 3 Swan. 279, n., 283, n. ; Vicars v. Colclough 
^ Bro. Pari. Cas. 31. As to goods and chattels, the provisions of the Sale 
of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 26 (1), and the proviso thereto, are 
therefore, in the case of a writ of sequestration, merely declaratory of the existing 
law ; see note (/ ), p, 43, ante. Therefore a sheriff seizing goods under a 
belore the sequestrators have actually seized has prior rights {Payne v. Drewe 
(1804), 4 East, 523). Where the land or other property is itself the subject of 
the judgment or order enforced by the writ the effect of the judgment on the 
registration of the writ will have to be considered as apart from the effect of 
^e writ; see Cook v. Cook (1739), 2 Com. 712; and title Judgments and 

Orders. 

(m) nyham y. Bland (1675), 3 Swan. 276, n. ; Coulston v. Gardiner (1681), 3 
Swan. 2/9, n. ; Birdy. LMehahs^ supra ; Hamhlyny. Zey ( 1743 ), 3 Swan. 301, n. ; 
Blmkinsopp v. Dlenkimcj^p (1850), 12 Beav. 568. As to the proper procedure 

— obtaining it if not so delivered, see p. 86, pust. Such conveyance need not 
essarily be in fraud of creditors within the meaning of stat. (1571) 13 Bliz- 
c. 5 ; as to this subject, generally, see title Fraudulent and voidable 

Conveyances. 

(n) Thus in case of the bankruptcy of the contemnor the trustee has priority 

over the person issuing the writ of sequestration, who is not a secured creditor 

{He Browne, Ex parte Hughes (1871), L. E. 12 Eq. 137 ; Re Hastings, Ex parU 
Brown (1892), 9 Morr. 234). H » 

'p) Re Pollard, Ex parte Pollard, [1903] 2 K. B. 41, 48, C. A. 
p) Ibid., per Eomer, L.J., at p. 48. 

R) -Any delay may enable a bond fide holder for value to be interposed; 
Payne y. Drewe, supra. 

(r) Copeland y. Mape (1812), 2 Ball & B. 66 : but see Pelham {Lord) v. 
castle {Duchess) {area 1713), 3 Swan. 290, n., per Serjeant Hooper; 

{LadiA V. Chute {md), 1 Vem. 160. 

See note (/), p. 83, poaZ . . 

(i) Should they do so, they would apparently be protected by the writ, ^ 
any rate from any action for damages ; see p. 83, post. 


for 
necessar 
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possession of property affected by the writ (a). They cannot, how- 
ever, interfere with the person of the contemner (b). They have no 
power to call in the posse comitatus (c), and it is therefore necessary 

to resort to the court for assistance in obtaining possession, if they 
are otherwise unable to obtain it (d). ^ 

sequestrators are officers of the court, and any action 

application to the court for leave to be examined 
j ro intaesse siio {J ). Upon any claim being made the court may 
compel the claimant to come m and prove it(r/). The court wiil 
give directions as to the manner of trial of such claim (/i) deciding 

SrdecidVL'\*^“'' of tbe claim 

vil decide as to any payment to be made (A), or as to the 

(,,7 "“‘y “‘‘J’ "'"‘I -J 

153. If a sequestrator, in the performance of his dutv abuses 
oyjitffichm^(,Oj any resistance to or interference with the 

excess of powers arose ^ Vi of liability for 

would bo determined bv examination and that minor questions 

Ifu/i/.’jfftv. ^1wicrn/(lG7'7), IMod lien n°' 

g.. Wve m b„ng an action UX S (tSl). 

y^'iheathidlimil * fb GO; llroi,ks 

Burne v. Jlohinson (1844) 7 I Eo •Lie. o7;5; 

«1. The application is madebv Lunn ’ " ' W. N. 

intituled in the action, and askin“ f ^ bv the person claiming, 

nnv - 11, ,1 :..L . •’ «f>King lor an imiuirv' fk^ ^ ^ ® 


Sect. 6. 

Writ of 
Sequestra 
tion. 


Actions 

against 

sequestrators 


/ riesi [I i 2 JJick. o 401 r\L ^1 • uy an amuavit Ulunt v. 

(Alton V. l/arruon, ««pm) \nd ma! iTe'" >nake discovery 

(./a/Hcs V. />ore(I744), 2 Dick. 78S). ^ ^ admitted to sue in forma pauperis 

I'Acrrie 8UO notice with leave to come in 

s>^pra). , , ^mcUalcs (1,43), 3 Swan. 299, n. ; Johan v. Clauyhton, 

{/<) hinpriuaham v. Short nRja\ o tt 

brought (Aiu/el y. Smith, supra i’r iJmn’, ’ fn" ‘fleeting an action to be 

i\ o -.1 ° ijord Dnnov T, P nf aons 


i-ught (Anpei v. sm/r : , r; ;roid''t’/'^' > ^e 

(,) nuou V. Smith (ismWZ , P- 

‘B,’ ''o^'mtrp (RrpJration a-\n '^^f'st^'bng Anon. (1801), CVes. 

(U As, for example, to moTt“ .Zj! "• 

V. Bohiuson, supra. ( |[ a/W v. BM (181G1, 2Madd. 21 ; Burne 

{() JIanil)lt/n v. Leu n 74 'n o o 

UarrUon, supra. ’ “* » ^^Vf^io.nd y. Mupe, supra; 

(m) Copeland v. Mape, supra. 

Bham (L,W) y. iRrky [Lord) [circa 1713). 3 Swan. 291, n. ; Lowten y. 

G 2 


Abuse of 

sequestrator’s 

powers. 


84 


Execution, 


Sect. 6. 

Writ of 
Sequestra- 
tion. 


What 
property 
may be 
taken. 




sequestrators in their duties by any person, whether in defence of 

his own property or otherwise, is also a contempt of court (o), and 

on such resistance or disturbance an injunction will be granted to 
give the sequestrators possession (p). 

154. Under a writ of sequestration the contemnor’s property of 
every description may be taken, corporeal or incorporeal (o), 
including estates in land, whether freehold (?•), leasehold (s), or 
copyhold (t), and chattels, whether choses in possession (u), or 

u money (w) and stocks (a), and 

whether the contemnor s interest therein be legal or equitable. 

Property of which the contemnor is merely a trustee cannot be 

a ’en ( ), and choses in action can be taken only where they are 

alienable by the contemnor (c) ; thus pensions (d) are seizable, 

unless their alienation is forbidden by statute (^e) ; and only such 

proper 7 o a married woman restrained from anticipation can be 
taken as she could herself have alienated (/), 


TT i 11 « 


Colchester Corporation (1816), 2 Mer. 395 ; and see Roc v. Davies, [1878] 

si! 'I '■ ““ (■“«. » 

3 S’* 2»». " ■ ' A "it «? 

assistance may still issue for chattels personal (see p. 75, ante) 

M wl- J T ^ 263 (arrears of rintcharge). 

r ” y. Harr, son (1731), 1 Barn. (k. n.) 431. ^ ^ 

1 Us^SOT^^rSO. ^ = nViaram y. Broughton (\m), 

Toth i?76^^Mid^sM thT^^ (1815), 2 Madd. 443, 444; Mullins v. Bawden (1615), 

etc )-5w-72rv 8 463 (farming stock, furniture 

£7 (iro ^ V. Smith (1818), 1 Swan. 

4 Ves! 735, 739^ ^ ’ ^ Simmonds y. Kinnaird (Lord) (1799), 

NotlJji :;? P 233 : and see infra. 

property. ^ emplated by the writ, cash can be seized like any other 

1 anfW^;®^’ 1®J™-314: but see Dundas y. Dutens (1790), 

387, Lord 

nelelbSn°an>°q°ueshL'^a?to^hL^^^ equitable, there has 

thereto wid tv.® ^^® ceasing to he beneficially entitled 

will not be able fri fnV P of the writ, and, therefore, the sequestrators 

Ex% 323 a county court jud^e {Willcock v, Terrell (1878). 3 

officer' in the {Samom v. Samom (1879), 4 P. D. 69), and an 

• 4, ’'*’1 navy (Dent y. Dent (1867) L E 1 P & T) 3661 are 

pen?on ■ a^nd^ n^*® :?«"4emnor bi’re>trained frmn receiving the 

LnrT nirJv be directed to receive it (McCarthy y. Goold, 

(e) As orTn.tan^ "tf ’ 

Act 1881 144 ^ 4 ?^ ’t ^®?o^®'®" tLe army under the Army 

v.%“; ;k«)as T b D'>i2'- “■ H‘z 

c*A “IJs sr f “infsiS) “^rdiTs 

A, rw fa'r26t atj ^ 

income accrued due before the order to be enforced is seizable. 
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Sequestrators are bound by the same restriction as the sheriff 
acting under a fieri facias in respect of the wearing apparel, bedding, 
and tools of the contemnor if). The military property of soldiers {h), 
rolling stock and plant of railways (i), and ecclesiastical property of 
all kinds are exempt from seizure (/r). 

155. As regards the rights of third parties, it may, generally 
speaking, be said that the sequestrators may seize all that, and 
only that, of which the contemnor would at law or in equity be 
entitled to possession in an action against such persons, and 
subject to all rights, legal or equitable, belonging to such persons. 
The exceptions to this rule are — (1) the sequestrators are entitled 
to property held by third parties under a conveyance in fraud of 
the sequestration (/) ; (2) it is submitted that the sequestrators,, 
like the sheriff under a fieri facias^ are not bound by estoppels against 
the contemnor (in ) ; (3) the sequestrators may seize property claimed 
under a voluntary conveyance, or under a conveyance accepted 
with knowledge of the issue of the writ, at a date subse{iuent to 
such issue (h); (4) where the order or judgment for which the 
sequestration issues is to deliver a specific thing to any person, or 
to deposit it in court or elsewhere, the sequestrators may seize such 
thing, being in the custody or power of the contemnor, as if it 
were his property (o). 

156. The death of the person issuing the writ does not prevent 
or determine the sequestration ; his interest therein devolves with 
his interest in the judgment or order (p). In the case of the death 


whether in fact paid or nut [Clmjdon v. Finch (ISid), L. li. lo Eq. 206 ; Hood 
Barrs v. Htriof^, [1890] A. (J. 174, overruling lltHtd Barrs v. Cathrart, [1894] 
2 U. B. 5o9, C. A., upon this point), but not future income (Ilijde v. 7///(/e 
(1888J, l.i P. I). 100, C. A.), and not income accrued duo since the order (Be 
Lnmley, Fx parte Hood Barrs, [1894] 0 Ch. lOo, C. A.). As to restraints on 
anticipation generally, see title HusitAM) and Wife. 

(. 7 ) Under the Small Debts Act, 184a (8 & 9 Viet. c. 127), s. 8; see p. 48, 
ante, though whether the Act would in terms apply appears to be somewhat 
doubtiul if the writ be issued for the enforcement of an order to pay into court 
or otherwise where the contemnor cannot be termed a “ judgment debtor ; 
SCO Jo/uisun Bury css (1873), L. 11. 15 Eq, 398. The setiuestrators would, 
nowever, certainly be ordered to proceed as though the Act applied. 

(/i) Under the Army Act, 1881 (-14 & 45 Viet. c. 58), ss. 144, 145; see p. 49, 

(t) Under the Eailwav Companies Act, 1807 (30 & 31 Viet. c. 127), s. 4, made 
perpetual by .tat (1875) 38 & 39 Viet. c. 31 ; see p. 49, ante. 

pioperty can only be reached by a writ of s&mestrari dt bonis 
ecc esiasiicu or oiji. fa. de honis ecctesiasticis, as to which see p. 89, The 

pro I S 0 the fellowship of a college are not houa eccltsiasiica (Moseley v. 
11 arhurton (1097), 1 Ld. Raym. 205). 

(/) See p. 82, ante. 

(m) See p. 52, ante. 

(n) See p. 81, ante. 

» Contempt of Court Act, 1830 (11 Goo. 4 & 1 Will. 4, c. 36), 

ft . r things are then to be dealt with as the court may direct, and 

le court may discharge the contemnor upon such terms as to costs or otherwise 
us It may think fit (ibid.), 

f p) bother the sequestration be for disobedience of a final or interlocutory 

T ^* 1 11 ^-^ ^'ofster(\‘'iiH)y 1 Dick. 132). The representatives of the deceased 
.should bo joined in the action [ibid . ; and see 11. S. C., Ord. 17, r. 4). But see 
It haram v. Brouy/don (1748), 1 Ves. Sen. 180. 


Sect. 6. 

Writ of 

Sequestra- 

tion. 


Rights of 
third parties. 


Effect of 
death. 
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Execution. 


^cT.6. of the contemner occurring after the issue of the writ(ff) the 
Writ of sequestration continues in force (r), unless it be merely for the 
Sequestra- jiurpose of enforcing a personal interlocutory order, such as an 

order to answer interrogatories (s), both against the heir (a) and 
against the personal representatives of the contemner (b). This is, 
howevei, not the case where the estate of the contemner is an 
estate tail (c), or, probably, where the estate is copyhold (d). The 
widow’s claim for dower is not affected (e). 


Enforcement 
of writ. 


Sub-Sect. 3. — Enforcement of the Writ. 

getting into their hands the property of the contemnor 
the sequestrators may require the assistance of the court, the 
form of which will vary with the nature of the property. Thus, 
to obtain chattels or lands denied to them by the contemnor 
or othep they can apply for attachment for contempt, and for an 
injunction to be followed by writ of assistance or possession {/). To 
obtain rents due from tenants or debtors of the contemnor they 
rnust first obtain, if the money be not paid on request (q), an order 
of the court (/i). Such order will not usually be granted in the 
case or tenants until after attornment by them, which will, however, 
be compelled by order (i). Where a real dispute as to liability 


(q) The case of death before the issue of the writ has been already dealt 
with ; see p. lo, ante. 

1 W }iurd<-itv.Eoclde,j {m2), 1 Vein. 58; Hyde v. GreenhiU (1745), 1 Dick, 
ayn’ ^ 3 Atk. 594; Maxwell Kelsey (1807), 2 Mol. 

hn!: (I i' It seems in the earlier cases to 

1 ^ ™ ^listher it was not necessary to revive the sequestration 

Tr y. llarrism (1731), 1 Barn. (k. B.) 431 ; Caermarthen 

(Marquis) y. Ilawson (1<30), 3 Swan. 294, n., 295, n. 

(s) Burdett v. Eoclcley supra; Hawkins v. Crook, supra; and see Pratt v. 
Inman, supra, per Cuitty, J., at p. 179. > J > 

V- ^Jawson, supra ; notwithstanding University 
M 0 K 2 O. ^ see also v. Kehey (1807), 2 

(h) Pratt V. Inman, supra. 

(c) Athol (Earl) V. Derby (EarJ) (1672), 1 Cas. in Ch. 220. 
iSrn (? b1431 (“^0 125; Whitehead v. Harrison (1731), 

unon lanff I ^^c^/ey supra. Similarly a jointure or annuity secured 
v^A^no/ ^^I'er her husband’s death (ProcUjr 

in Ch 46) ’ Langley v. Breydon (1677), cited iu 2 Cas. 

(/) See pp. 7o, 76, ante. 

Forms^5m*^eT P'‘J’“ent is usually sent out ; see DanieU, Chancery 

neLUS m^d'? i? ttie money may be paid to, or a bona fide com- 

his coSs ther tenant has a right to the order, and may receive 
IIMsT^hTp i-r I Ves. 742; Cornish v. Searell 

OSKxli cK Cl- C.S. 6.6 ; » - 

to calling upon them to attorn 

be necesXrt™ ^ f ^^Pamell, Chancery Forms, 4th%d. p. 409. Should it 
or suTnmnTi^ f attornment, the sequestrators should apply bv motion 

(1780), 2 Dick. 576: 

123^ Goldsmith v. Goldsmith 5 Hare, 

c attornment no action can be brought against the tenant for 
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exists, the court may order an action to be brought in the name of 
the contemner {k). Where the liability is admitted, the order to pay 

to the sequestrators will be made summarily (0-_ 

Where money belonging to the contemner is in court it will be 
ordered to be paid out(ni). No order will be made against the 
Lords of the Treasury for payment to the sequestrators of moriey 
payable by them to the contemner ; in such case an injunction 
will be granted against the contemner preventing him from collect- 
ing such sums, and the sequestrators will be authorised so to do (n). 

158 . The sequestrators, having taken possession so far as they Management 
are able to do so, are not to levy for the use of any person, but 
merely to detain and hold the property in their hands until the 
contempt is cleared and the court makes farther order to the 
contrary (o), and therefore an order is required to regulate the 
rights of the parties (p). The sequestrators should ai)ply to 
the court for any orders requisite to complete their seizure of the 
property, as above described, and for orders of management and 
the like {q). Without an order sequestrators have no power to enter 
into any contract, or to do any act on behalf of the contemnor or 
his estate, other than merely to detain the latter (?*)• 


Sect. 6. 

Writ of 
Sequestra- 
tion. 


rent (Rowley v, (1 784), 3 Swan. 306; Jolimon v. Cliippindall (1827), 

2 Sim. bi) ; (foldsmith v. Goldsmith (1846), o Hare, 123). 

(/*) Craiy v. Craiy, [1896] P. 171. 173, 174, where all the cases in this^and 
e next note are reviewed (Simmonds v. Kinnaird. (Lonl) (1799), 4 Ves. 735 


the 


[Simmonds .. ^ ,, 

Johnsim v. Chippindull, supr<i ; Crispin v. Cumano (1869), Ij. R. 1 P. & D. 622; 
Blanton v. Manton (1870), 40 L. J. (cii.) 93; Ward v. Pmoth (1872), L. R. 14 Eq, 
195 ; explained in Re Slade, Slade v. Ilnlme (1881), 18 Ch. T), 653). 

/ j\ . I / / r . i\ __ XT if / rv 7 \ / • ^ i%\ *j CJ 


v.ii. 111 inufivti V* JMiiUttf sj. u. 

writ of assistance was granted at the applicant’s risk again.st tenants who refused 
to pay the sequestrators; a writ of attachment was refused. 

(rrt) Claydon v. b'i»ch (1873), L. R. 15 Eq. 266; Re Slade, Slade v. Ilulme, 
sujrra ; and see Kniyht v. Kuiyht (1856), 4 W. R. 771. In such case the 
application should be in the action in which the money was paid in [ihid.). 
Even money paid into court by the contemnor on an order for security for costs 
will bo 80 ordered to be paid out [Conn v. Garland (1873), 9 Ch. App. 101). 
As to stock in court, see Conper v. Taylor (18-i8), 16 Sim. 314. 

(7i) Willcock V. T^rrll (1878), 3 Ex. D. 323, C. A. The Lords of the Treasury 
need not he served with such order [McCarthy v. 6WrZ (1810), 1 Rail & 13. 
387 ; and see also Stone v. I.idderdale (1795', 2 Anst. 533). 

(o) Wharamy. Brouyhtun [IIA^), 1 Ves. Sen. 180. There is no right acquired 
in the property sequestered bv the party at whose instance the sequestration 
issued [Ilarne v. Robinson (1844), 7 I. Eq. R. 188). 

(p) See, for an example, Pelham [Lord) v. Harley [Lord) [circa 1713), 3 Swan. 
291, n. 


( 7 ) It was formerly the practice to require the return of the writ before 
proceeding to obtain any such order [Yarroth v. Seys (1720), Bunb. 62 ; Pelham 
[[.ord) V. Newcastle [Duchei^s), supra; but it is not now the practice to file the 
return [Goldsmith v. Goldsmith, supra). On the return it appeared how much 
the He<iuestrators had obtained, and if insufficient, a new writ issued for sale of 
the chattels to raise the remainder due [Yarroth v. Seys, supra). 

(r) Thus management orders are necessary to enable them to let land [Beale 
V. Bealiny (1744), 3 Swan. 304, n. ; notice should be given to the cotitemnor of 
such an application [ibid.) ; as to the evidence required, see Dunldey v. Scrihncrr 
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Execution. 


Sect. 6. 

Writ of 
Sequestra- 
tion. 


Distress. 


Kegistration 

of writ. 

Sale of 
property. 


Sale of 

personal 

property. 


e rights of trustees in bankruptcy as against persons issuing 
^ of sequestration have been dealt with elsewhere (s) ; it is 
sufficient here to say that the execution is, in the case of a seques- 
tration, not completed by sale except where, as hereafter stated, a 
sale has actually taken place (t). 

159. A sequestration does not prevent a distress upon the goods 
y e andloid (a), and the chattels of the contemner may be 
removed from the premises (b). A landlord’s claim for rent will, by 
or ei 0 e couit, be paid out of the proceeds of a sequestration (c). 

7 registered in the same way as a writ of 

elegit wherever it affects land (d). 

161 No property sequestrated can be sold without leave of the 
court (e), and no land, except possibly leaseholds (/), can be ordered 
to be sold 0 ?). When the contempt is for non-payment of money 
into court, parties interested therein are not creditors to whom lands 

^ execution, and therefore such lands cannot 

be sold under the Judgments Act, 1864 (/t). 

contempt is non-payment into court an order 

I’nfn ^ ^ pei'sonal proijerty, payment of the proceeds 

oTOTTi 1^^ ’ ^he costs of the sequestration (i) ; for 

P euc oideis have been made as to far m produce {k), 

or^to^seM^^ dilwV [Lachj) v. Chute (16S3), 1 Vern. 160); 

V Aur/c/// outgoing tenant (Be Burkill, Godfrey 

Lv be oU-to ’^“‘[Sments and Orders. 6tb ed., p. 456). A referee 

{done V. Oddi (18'->7)'^'2 Md^38q7 f defended 
"bv spoiipcifrnWc. ' 4 . ^ ‘ orders Diay be made for the redemption 

sLn.^ 30 l! n ). ^ 

m Bankruptcy and Insolvency, Vol. II., pn 6‘> 273 

* 47 Viet. c. 52), s.’45; Ae Browne, 

9 Morr 234 ^ Till -no}* f Ilttsiings^ Ex parte Brown (1892), 

secured creditor {Re C: AX unfess 

[IMdJMCR'd r a A!?per Eome\“ L J " atTtsf ' 

(a JHxon V. Smith (1818). 1 Swan’, 
b) U^brouyh V. Crumbey (1729), 1 Barn (k n i 919 

;?) fee7 7^ distrained (Dixon v. Smith, supra). 

e) Dtahrouyh v. Crumley, supra. 

™gSr '■ 1 Dick, >07,a.d 

15 Ea ^ ! Johnson v. .Swr^ess (1873), 

contemnor had left tKp authority of an ex parte case, where the 

of a iudo-ment in whin! where the writ issues for the enforcement 

lands could be sold nnd^ ® party issiung it could be considered as a creditor 

lanuscouia be sold under the Act (i?e (18701 22 L T 116) 

on sumtTns o?nS P* ThI application is made 

(1803) 9 Yes oos /? w served on the other side (.mchell v. Draper 

®’d. [1870]?V.N?to/- 2 J®- I- 

Lized b^hSi;e.5rT;A ° not remove the goods 

CVomT/iie (1729), Bunb. 272) “s reported sub nom. Desbrow y. 

(k) Dickinson y. Smith (1813), 4 Madd. 177; Dixon v. Smith, supra; 
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household furniture (1), and a reversionary interest in stock 
standing to the credit of another cause (m). 

163 . It is not the present practice for the return to the writ to 
be required (n). When the contemnor has cleared his contempt the 
sequestration will be ordered to be discharged or dissolved (o). 
Such an order obtained by a fraud on the court will be set aside (p). 
The order will direct the sequestrators to withdraw from possession 
upon payment of their costs, expenses, and proper allowances 
either out of funds in their hands or by the contemnor (q). 
If a receiver is apjjointed in the action to enforce an order in 
which the writ of sequestration is issued, it will discharge the 
writ (r). A writ irregularly issued will be discharged (.s), though 
an irregularity may be waived by the contemnor by liis givin*^ 
directions to the sequestrators (t), ^ 


Sect. 6. 

Writ of 
Sequestra- 
tion- 

Discharge 
of writ. 


Sect. 7. — Execution against Ecclesiastical Persons (a). 

^ 164 . Where an execution against a benellced clergyman of the 
Church of England has been returned by the sheritl’(/>) or by the 
sequestrators (c) to whom it was issued, with a statement that the 
debtor has no chattels or lay fee upon which execution can he had {d), 

fnw to order sale ou sequestration on mesne process 

( II acofh V. II ilcocks (17G2), Anib. -121). 

(/) Cavil V. Sfnit/i (1791), 3 Dro. C. C. 3G2 ; MitchCl v. Draper (1803), 9 Ves. 

O * 

(m) Cowjier v. Taylor (1818), IG Sim. 31-1. 

(70 (/ohUmith V (ioldsmlth (IS-IG), 5 IJaro, 123. liut tlio return may .still bo 
neces.saiy where the contemnor is a beneficcd clerk to found iiruces.s directed to 
the bi^shop (Allen v. Williams (1834), 2 Sm. A G. 433). 

. l‘eld necessary before it conld bo di.schar-ed 

in ^InoH. (I il8), Bimb. 31. At that time the practice was to file the return- 
see now (uddsnuth v. (ioldsrnith, supra 

Eii/ch/'nn 

(7) Ihe appheatmn will be by summons or motion in the names of the 
sequestrators, not of their solicitor (Crone v. Odell ( 1 824), 2 Mol. 30.3) The costs 

u«:f] w:"x.“,i’2 r' "" '' ^ 

(r) Hhaw V. Wrujht (1795), 3 Ves. 22. 

hefWo^'thoretm-n*nf'"‘‘^®‘’ I'pctice an order for a sequestration made 

an diiire^^U^^ o.xecnted writ of attachment was held to ho irregular 

would ftil'l coLtitute objertiM® attachment 

(0 (Umst s’ Harr (1826), 2 Russ' 161. 

3 Se!no o Law, Vol. XL, pp. 616 et seq. 

!.) See note 

naSSd^'c. 'Within- 

which 1 can' seive nr chattels nor any lay fee in my bailiwick, 

or whereof I r-m deliver to the within-named A. E., 

witldn memtione^^^ to be made the moneys [or £ ] and interest 

hereby certifv that tl P'^^'t thereof, as 1 am within commanded; but I do 
i^^^^tory [or Sm of t ! ^ to wit, rector of the 

in mv coiintx and parish church of 

are within the Lceso oftii-Tu [f^toiy [or vicarage] and parish church 


Execution 

against 

beneticed 

clergymen. 
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Execution. 


Sect. 7. 

Execution 

against 

Ecclesias- 

tical 

Persons. 


writs ol fieri facias de honis ecclesiasticis (e) or sequestrari facias de 

boms ecclesiasticis (/) may issue to the bishop, who will act the part 
of a ay sheriff in their execution {g). 



Attachment 
of debts. 


When 
garnishee 
proceedings 
may be 
instituted. 


Part V.— Analogous Proceedings. 

Sect. 1. — Attachment of Debts. 

Sxjb-Sect. l.—Li Genei'ol. 

^ 165. Attachment of debts is a process by means of which a 

judgment creditor is enabled to reach money due to the judgment 

debtor(/0 which is in the hands of a third person {i). For this purpose 

the ordinary methods of execution are inapplicable (k ) ; but there is 

po^er to order the third pp*son to pay to the judgment creditor the 

debt ^e from him to the judgment debtor, or as much of it as may 

be sumcient to satisfy the judgment creditor’s claim (a). In this 

connection, the thii'd person in "whose hands is the moneys ought to 

be attached is called the garnishee, the requisite proceedings being 

nown as garnishee proceedings, and the necessary order as a 
garnishee order {b). 

may be instituted (1) by any 
pel son who has obtained a judgment (c) or order (c/) for the recovery 

of the \ ery Eeveiend the Dean and Chapter of the Cathedral Church of 

> \ -n to try them as ordinary, a5 Ue case may bel 

(e) For the form of the see 11 S. C„ App. H, No. o; see also the 
to Pack V. larjdey (1839), 9 Ad. & El. 468. 


inus, the bishop is liable for a false return (lU'ckard v. Paiton (1666), 1 Sid. 276). 
In ecclesiastical executions the priorities of writs date from the publications 

1 Crompton’s Practice, 351). The 
^ ^enehce IS sequestered loses all enjoyment and control of 

the glebe lands (see I owetl v. hihhcrt (1S50), 15 Q. B. ‘129). He cannot sue 
a tenant for an occupation rent (ibid.). The judgment creditor has no right to 

Dowf amount levied (Hart v. VoUan^ (1S32), 1 

If nlrolfo ’ I ® however, must be paid over by the sequestrator 

, j. '''' P o satisfy the debt. No retention for future repairs may he made 
{/lean V. Lemprure (1857), 5 W. E. 560). ^ 

(h) including his personal representatives as such (Burton v. Bolerts (1860), 

Barud iiSrPn/T'' ?' ^ GiS- 226; Be Barnes, Harpf v. 

\\ \ ■ rri f ’ n ’ compare Horsam v. Turytt (1671), 1 Vent. 

vTn' 21 W. R. 78). ^ 

thp f’a It mode of ascertaining what debts are due to 

the udgment debtor, see E. S. C„ Ord. 42, r. 32. 

(«) bee p. 4/, ante. 

(a) E. S. C., Ord. 45, r. 1. 

(b) Ibid. 

//w/Lm!* O ® (1) judgments against married women {EoUhj i- 

nTifim-nnf ' ’ effect of a restraint upon 

D i o-Vi ^ notes (fi) and (i), p. 92, post ; (2) ludgments removed into the 

Sded fn pT ind (^ Scotch and Irish judgments 

7 ^;!. ^ ^ ^ Dngland [Galbraith v. Grimshaw, [19101 A. C. oOS ; and compare 

ext'cnde'd to Hekn?’ ^ judgment was 

(d) The word “order” was added by E. S. C., 1883, Ord. 45, r. 1- 
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or payment of money (e ) ; (2) by an assignee of a judgment debt (/) ; 
(3) by the personal representatives of a deceased judgment creditor, 
who have been made parties to the action in which the judgment or 
order in question has been given or made (g ) ; and (4), apparently, 
by any person who is otherwise entitled to sue out a writ of 
fieri facias {h). 


Sub-Sect. 2. — Belts which may or may not he Attached. 

167. All(i) debtsowing or accruing from any person (/j) to tlie 
judgment debtor (/), whether they are legal or equitable (m), may be 
attached {n). 


This includes an order for costs, though application sliould first bo mado 
for payment {Nott v. Sands, [1883] W. N. 74 ; compare H7u7^//;^r v. Ulnttakcr 
(1881), 7 P. D. 15 ; and see Prilchclt v. Kuyhsh (ual Colonial Syndicate^ 

[1899] 2 Q. B. 428, C. A.; Hartley v. Shemwdl, Marples v. ilartle/j (1801), 

I B. A S. 1 ). 

(--) The judgment or order must lie for a liquidate 1 sum, but if it includes 
costs to bo taxed, proceedings may be taken before the costs are taxed (com- 
l)aro //e/% v. ll<,d;i6ou (1«S9), 21 Ul. B. 1). 103, C. A.). The judgment creditor 
must bo entitled to enforce immeiliate payment of his judgment {KinnM v. 
Weslmimkr Improvement VomrnUsioners {ISio), 11 Kxch. :M<); Dresser v. Johns 
(ISoO), « (J. B. (N. s.) 429; Jones v. Thompson (18.18), E. B. A E. (!:! ; Hhaw 
y. Shan) (1808), 18 Jj. T. 420). Judj^^inents or orders for payniont of money 

into court cannot be enforced by garnishee proceedings (/te Creer, Mapper v. 

[1895] 2 Ch. 217). ^ u 

(J ) Coodman v. hulinson (ISSO), 18 Q. B. I). 332. Leave will bo nccessaiTJ 
eeo p. 7, ante; see also FursUr v. Baker, [lolo] 2 K. B. 030, 0. A. 

\f) ■Bay)tard v. Simmons (1855), 5 K. & B. 59. liCave will bo necessary ; see 
p. 7, ante. ^ 

(A) Jones v. Jenner (1850), 25 L. J. (ex.) 319, per Bramweix, B. Ilcnco 
It woui( seem that a creditor under a judgment in the High Court who has 
obtained an order from a county court ju.lge for payment of his debt by 
instalments under the Debtors Act, 1809 (32 & 33 Viet. c. 02), s. 5 (see title 

J>JsqLVEXcY, Vul. II., p. 340), ciinnot take proceedings 

A force tb Co. v. DeBalnu-s, [1898] 2 Q. B. 

xr i” J<mes v. Jenner, snpra). 

ml* 1 ***f?^' judgment debtor which the garnishee has found 

may bo atUched (/Vasa v. Mkhell (1090), Cro. Eli/,. 172). Fort 
see p. 94, pufst. ' 

Ord^ business within the jurisdiction (R. S. C., 

^d-inont debt (1^- Ord. 71, r. 1), On a joint 

io attached (UP ® to one or more of the judgment debtors may 

i.dut nc 1 : Kf "• ^ 'ob), except where the 

I I O B anticipation (Dhnpman v. liiijijs (1883), 

miriiishen debtor to the judgment debtor is dead, and 

show on tlin fnee against his executoi’s, the proceedings should 

Is^rv ^ the executor: as such 

such iriiiv he ontAi L 1 *1^ ’ !I^ .judgment against executors as 

4ebts duo to the estate, even though a decree 

(1800), G 11. & N. 93: and 
' , Be Barnes, Harper V. Rarwes (1800), 

f/lferdelibl/ fbe judgment debtor jointly with another cannot be attached 

M J Co. (1884), 13 (i. B. D. 535. 0. A.). 

//i^r V VmAt W.N.232; lie Cowans’ Kstale, 

(«) if. S. C., Old. 45, r. 1. 


the exceptions, 


for administration has been made (//w v R 

compare /-oHi/cr y. lioierls (18G0), 2 Oilf. 226 II 

30 L. J. (CH.)03). ’ 


Sect. 1. 

Attachment' 
of Debts. 


What debU 
attachable. 
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Execution. 


Sect. 1. 

Attachment 
of Debts. 


Must be sum 
certain. 


attachment, there must be in existence 
at the date when the attachment becomes operative (o), something 
vhich the law recognises as a debt (p), and not merely something 
which may or may not become a debt (q). Thus, where the 
existence of a debt depends upon the performance of a condition, 
there IS no attachable debt (/■) until the condition has been duly 
pei 01 me (*)• P^ven an existing right under which something 
IS accruing that will probably become a debt at some future 
e IS no sufiicient, notwithstanding that the amount to become 
due IS capable of being calculated with precision (t). As soon, how- 
ever, as the debt has arisen it can be attached (a). 

So long as there is a debt in existence it is not necessary that it 
s ou be immediately payable. Thus, where an existing debt 
IS paya e by future instalments, the garnishee order may be 
ma e 0 ecome operative as and when each instalment becomes 


169 . The debt must be a sum certain, and therefore a claim for 
un iqui ate amages cannot be attached until the amount of the 
amages as been ascertained (c). The garnishee may, however, 
y ai ing o dispute his liability where the claim against him is 
one 01 un iquidated damages only, preclude himself from sub- 
sequently denying that there was a debt due from himself to the 

taken^(d) ^ upon which garnishee proceedings could validly be 


(o) See p. 96, post. 

coLmrl n?/ ^ \ “18, C. A., per Bkett, M.E., at p. 522 ; 

(ISM): I3 Q h. D. 199’ ^2; Vyse ..Brown 

b!b} (187C), 2 C. P. D. 9; Howell v. Metropolitan District 

is n’ot nntXr coinpuPoiy purchase ot land where compensation 

PuRCHAs^nr T Conveyance is completed ; see title Compulsory 

lUKCiiASL OF Land and Compensation, Vol. YI u 83) 

! nT/® (ISS-*)- Cab. & El. 356. ''' 

In ll f'/in V /r.^x.. 


(A TT’ 7; 02 ^ oji. OOV. 

U V. Sf/pra (future income of cestui que trust) ; Bolitho & Co., 

/. L19UoJ A. t. 9S, approving Whiietey v. Edwards, riS96l 2 Q. B. 48, 


Ltd. V. (jidlex! 

inc^rn’e ot msTiea Brown (1889). oi L. J. (oil.) 769 (111 cases ol 

BarntU v lestrained from anticipation due after judgment); 

income^°thom^//to'f [1896] A. C. 174 (arrears of married womans 

2 Q. B.;2?9, ‘Ids (relzTdue). “ J ^'ditcMl v. Bee (1867), L. E- 

Ilria/fi Cowans' Estate, Bapier v. 

arise/ the //rnilt possibility that before the day of payment 

reason for ■ ''®^®® become entitled to refuse payment is nbt a sufficient 
reason for lelusmg to make the order (Bparlcs v. vLnge (1858), 8 I. C. L. E. 

(c) 

11 Exch 

Vimd^o (1868), ro ij. i. liut costs ordered to be taxea auu 

Uarinq (1883) attached before taxation [Fitzpatrick v. 

nSiefTirr yinall v. Be Pass, [1892] A. C. 90; see 

^azitel V. JP tartlnj 7 1. C. L. E. 261. 
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170. The debt must be one which the judgment debtor could 
himself (e) enforce (/) for his own benefit (g) ; for the creditor 
acquires no larger rights than those of the debtor (h). If, therefore, 
the debt is due to the judgment debtor in the capacity of a trustee 
ouly (i), or if he has parted with the debt by assigning it (k), even 

though he has reserved power to himself to revoke the assignment {1), 
it cannot be attached (m). 

Nor can a debt be attached where the garnishee has already 

given a cheque to the judgment debtor in payment, until the 

cheque has been stopped (h) or dishonoured (o), and the mere fact 

that the cheque has not been presented is not sufficient (p). When 

the debt is secured by a promissory note, it is not attachable until 
the note falls due (q). 


171. Money in the hands of a third person, where the relation 
of debtor and creditor does not exist between him and the judgment 
debtor, cannot be attached (r). Garni.shee proceedings cannot tliere- 
fore be taken in respect of dividetids payable to tlie judgment 
debtor by a trustee in batikruptcy (.s), or by the liquidator of a 
company (t), nor in respect of money which has been attached at the 

(e) Therefore a debt due to the judgment debtor jointly with another cannot 
be attached (.l/awhumW v. Tan/nah (lold Mines Vo. (lt!S4), Id Q. U. IJ odo 
C. A. ; Jleosley v. Ronei/, [1891] 1 d B. 509). 

/) Hctoerv. I(c5s^r(186'2), dl lieav. ;i9d. 

0 f (1879), 4 Ex. I). Idd; compare Ck.pmau v. 

(IbM L. r. 282 ; II estub^ v. Day 18o3), 2 E. & 13. GOo. 

(/i) oee p. luu, pod. 

L j’iSTm?: " '■« „«0), 29 

of execution b^he n« afterwards by the assignee relates back to the dal 
Ilfracombe Rail. Vo. (1868), L. K."l>. 

jfO.L ^ charge created by the judgment dehtur, see p. 9' 

'll B. D.dTl. 

( 1) iIm ''kt ‘ ^ If- C- A. 

EdiLds, supra). “*^1 f'O'iud to stop the cheque {ibid. ; Edmunds^ 

Soi^Jo.’h:' wherrtL^ order wi ''' (1890), 2 

till the note matured tht j w ®’i®'=«fion was not allowed to issc 

nef>otiatinf> it. ’ J^d^^ent debtor being meanwhile restrained froi 

(r) !!>///> V. (18831 11 0 13 -o/' n a 

2l)' 8 V*c“L“ii“Sjti {>8:2). a B. 8 C. I 

m ilbp “”“8 >' - «lc iSr/rev 

I'’’! compare Spence v. Coleman, [1901] 

however, the 


crediu 

'iiKj ^ 
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Execution. 


Sect. 1. 

Attachment 
of Debts. 

Salaries, 
wages, 
pensions etc. 


suit of the judgment debtor (a), or money which has been ordered 
to be paid into court (b), or which is in the hands of an oflScer of 
the court (c), other than a sheriff (d) or receiver (e). 

172 . Though a salary or other periodic payment of a similar 
nature (/) is, as a general rule, attachable when it becomes a debt 
but not before (</), there are certain payments of this class which 
are protected from attachment. These payments are (1) wages of 
seamen _(/(), or of servants, labourers, or workmen (i) ; (2) pay of 
officers in the public service (/c), including officers of the customs (i); 
(3) certain pensions payable out of public funds (m), including 



(a) Cooper v. Laiuson (1890), 6 T. L. R. 34. 

(i) ReOreer Napper v. Fanshawe, [1895] 2 Ch. 217 ; Howell v. Metropolitan 
District Rail. Co. (1881), 19 Cli. D. 508 ; Stevens v. PhelipstlSlo), 10 Ch. Ap^ 417 : 
Adams V. Gillen (1875), 9 I._R. C. L. 148 : Grant y. Harding (1767), 4 Term Rep. 

’.I 4 Term Rep. 312 ; compare Dolphen v. Layton 

(18/9), 4 C. P. D. 130 (payment into county court). 

• IRewellyn v. Rowland, Ex parte Wright (fe Son (1907), 97 L. T. 433 (money 
in hands of county court re^nstrar) ; lie Greensill (1872), L. R. 8 0. P. 24 (surplus 

nn a ® official receiver) ; compare Spence v. Coleman, 
[lJUlJ z K. I5. 199, C. A. (unclaimed share of company’s assets paid into 
companies liquidation account), and contrast Be Warwick and Worcester Rail. Go., 
Irichards Claim Lx parte Turner, Ex parte Smith (1860), 2 De G. F. & J. 354, 

in ^ reported, sub nom. Bice v. Jarvis 

(1880), 49 J. F. 264 (money m hands of police found on prisoner). 

T F^^^shawe, supra; Murray v. Simpson (1858), 8 

A (^^^nniugham (1872), 6 I. E. C. L. 

503 As to the effect of the Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), 

s. 11 (2), see title Bankruptcy and Insolvency, Vol. II., p, 274. Money, 

owevei, which the sheriff holds as an officer of the court to apply as it orders 
cannot be attached {]\illiam$ v. Beeves (1861), 12 L Gh. E. 173) 

fe) f 14 Ch, b. 638 ; and see Webb 

(No.1)7i860?28 B?av 2?0.®^^’ Corporation 

if) A garnishee order attaching accrued income in the hands of trustees 

does not operate as a forfeiture where by the terms of the trust the income is 

to charge or anticipate it (He Greenwood, 

MRQofsnT T " f^^owing Carden&Co. v. Goodrich 

(189J), 80 P. i. /Co ; and dissenting from Bates v. Bates, [1884] W. N. 129; 

see also Re Stub s IrnsU (1853), 4 De G. M. & G. 404, C. A. ; & Sampson, 
Sampson v. Sampson, [1896] 1 CL 630). ^ 

(y) Jones V TViompsfm (1858), E R. & E. 63 ; Hall v. Pritchett (1877), 3 

-PC ’ (medical officer) ; see, however, Nash v. Pease (1878), 47 L. J. (q. B.) 

fp7= was held (wrongly, it is submittU) attachable. But 

f ,y“‘='"ftor under contract are attachable as soon as 

f pi ^ 1 though the tenn of payment may not have arrived 

(Edmunds v. Edmunds, [1904] P. 362). ^ 

Viet. c. 60), s. 163. 

anniie, i'^^ * ^4 Vict. c. 30), s. 1, which 

n/orf, V Persons, and not, for example, to a clerk 

nssol q n secretary [Gordon v. Jennings 

f f ■ n ^ company. This Act apparently applies 

only to mfemr courts (Booth v. Trail (1883), 12 Q. B. D. 8). 

See title Choses uv Action, Vol. IV., p. 400. 

c 72) s 3 ’^'^^’ ^ Societies, and National Debt Act, 1882 (45 & 46 Vict. 

IV., pp. 400 et seq. The privilege, 

the TipTisinn ii ° the pension as such. Where, therefore, the amount of 

attiphpH t ^ bank to the pensioner's account, it may be 

attached [Jones & Co. y. Coventry, [1909] 2 K. B. 1029), though a mere 
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police (n) and old age pensions (o); and (4) maintenance due from 
a husband to his divorced wife (p). 

Sub-Sect. ^.—Procedure. 

(1) To the making of the Order Nisi, 

173. Garnishee proceedings may be taken at any time after the 
judgment has been signed (7), or the order drawn up or otherwise 
completed (r). Leave is unnecessary, even though a period of more 
than six years has elapsed since the date of the judgment or order (s). 

174. Application is made in the first instance to a master for 
an order iiisi attaching the debt to answer the judgment or order 
and calling upon the garnishee to appear on a day named in the 
order and show cause why he should not pay the debt alleged to be 
due from him to the judgment creditor (0- The application is made 
ex partCy no notice either to the judgment debtor or to the garnishee 
being necessary (a). It must be supported by an aftidavit made by 
the judgment creditor (/>), or by his solicitor, and stating (1) that 
judgment has been recovered or an order made; (2) that it is still 
unsatisfied either wholly or in part : in the latter case the amount 
remaining unpaid must be set out; (3) that the garnishee is 
indebted to the judgment debtor (c) ; and (4) that the garnishee is 
within the jurisdiction (d). 



jj) lie Robinson (1884), .... ... 

222, C. A. ; Papiine v. Rnary, [^1909] 1 X. B. (388, C. A. 

( 7 ) ^ judgment pronounced in court takes elfect not from the date of entr\' 
butfrom the date of its being pronounced {lloUhy v. //(-(/r/so/i (1889), 24 Q. B. II 

0. A*). 

(r) As to the date from which an order becomes effective, see title Judgment 
AND Orders. 

8) FRlowsv. Thornton (1884), 14 Q. B. D. 335. 

t) K. S. C., Ord. 45, r. 1. iSee the form, App. X, No. 39. 
a) Ibid. 

(b) When the judgment creditor is a limited company, the affidavit may h 

made by an officer of the company ( Rank, Ltd. v. K (1887), 32 iSol. Jo. 15^ 

(assistant manager who had, however, to file an affidavit showing his authority) 
Ltmmer Asphalte laving Co. v. F (1888), 32 Sol. Jo. 439 (secretarv) ). 

n information and belief is sufficient ( Vinall y. J)e. Pass 

1 n ^ P^Passy. Capital ayid Industries Corporation, [1891 

1 a B. 216 C. A.; Corm y. Rarne (1889), 22 Q. B. D. 249), providk ih 
source.s of information or grounds of belief are stated (Re Young (J. L.) Manu 

Ca, Ltd., Uumj y. ^oung (J. L.) Manufacturing Co., Ltd., [\m) 

2 Ui. io^,y A. ‘, Lundey y. Osborne, [1901] 1 X. B. 532, C. A.). It is no 
necessaiy to identify the debt alleged to be due (De Pass y. Capital am 

W N 7vT Ti (Lucy V. Wood, [1884 

hero the judgment creditor has no information and no ineam 

of obtaining information, ho may apply for the appointment of a receiver insteac 
09(m] rxT373*'o v. Oherrheinische Metalliverke 

(d) ll S. C., Ord. 45, r. 1; Martyn y. Kelly (1871), 5 L E. C. L. 404 
Garnishee proceedings may be taken against a firm canying on business 

rilroall ni one or more of the partners may be residenl 

abroad (E. fe. C., Old. 48a, r. 9) ; see title Pakxneksuip. 
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Execution. 
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Attachment 
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order. 


Effect, of 
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( 


The making of the order nisi is within the master’s discre^ 
tion (c), 

(ii.) Effect of the Order Nisi. 

175, The order nisi gives no rights to the judgment creditor 
until it has been served on the garnishee (/). Until service any 
disposition of the debt made by the judgment debtor takes priority 
over the order (//), and payment to the judgment debtor by the 
garnishee will discharge him Qi). 

The order must be served upon the garnishee (z), or his solicitor, 
and, unless otherwise ordered, upon the judgment debtor and 
his solicitor (fc), at least seven days before the day named in the 
order for showing cause [1), 


176. The service of the order binds the debts specified in the 
hands of the garnishee (m), provided that they are debts capable of 
being attached at that date(n). The judgment creditor does not 
thereby become a creditor of the garnishee in respect of such 
debts (o); but he at once(p) acquires a right over them ( 5 ), 
entitling him to prevent the garnishee from paying his creditor (?*), 


(e) Wise v. Birhnshaw (1860), 29 L. J. (ex.) 240 ; see Leese v. Martm (1873), 
L. E. 17 Eq. 224 ; Martin v. Nadd, [1906] 2 K, B. 26, C. A. 

[0 11 Ch. D. 942 ; Be Stanhope Silkstone 

Colhe^'tes Co. (1879), 11 Ch. D. 160, 0. A. 

(v) Hamer y. Giles, Giles y. Hamer, supra; Hallow y. Garrold (1884), 14 


{h) Cooper V. lirayne (1858), 27 L. J. (ex.) 446. 

^ ^ ^ order to be given to the garnishee 

where service cannot be effected (R. S. C., Ord. 45, r. 2). 

(/l) Service on the judgment debtor may be made either (1) at the address for 
seivice if he has appeared in the action and given an address for service, or 
(2) on his solicitor, if he has appeared by solicitor, or (3) if there has been no 
appearance, at his usual residence or place of business, or in such other manner 
as the master shall direct (R. S. C., Ord. 45, r. 1). As to the mode of service, 
see E. b. C., Ord. 67, r. 2, and title Practice and Procedure. 

(/) E. S. C., Ord. 45, r. 1. 

{m) Ihid., r. 2. Money paid into court under a judgment is not in the hands 
of the gaTmsheeyioirelly.Metropolitan District Bail. Co. (1881), 19 Ch. D. 508). 

^^■plus m the hands of a mortgagee who has realised his security cannot be 
attached by a garnishee order against the mortgagor obtained before the sale 
b} a judgment creditor of a subsequent mortgagee ; it is necessary to obtain a 

fp riu against the first mortgagee {Chatterion y. Watuey 

^ jii.' 16 Ch. D. 378). Unless the order 7Hsi correctly designates the debtor 
and the account which he has with a bank, the bank on which it is served need 
not retain the money of the customer which the order is intended to attach 
{Borhy. Mineral Oil Syndicate (1910), 54 Sol. Jo. 600, C. A.). 

(n) See p. 92, ante. ' 

(a) Be Cymhined Weighing and Advertising Machine Co. (1889), 43 Ch. D. 99, 
C. A., followed in Norton y. Yates, [1906] 1 K B. 112. The service of an order 
wisiupon a company, though, in the event of a subsequent winding-up, placing 
the judgment creditor in the position of a secured creditor as against the 
liquidator (Be National United Investment Corporation, [1901] 1 Ch. 950), does not 
entitle the creditor, even after the order has been made absolute, to present a 
winding-up petition against the company, if it does not obey the order (Re 
tombing Weighing and AdvertUing Machine Co., supra, at p. 104). 

(p) Cairney v. Back, [1906] 2 K. B. 746. ^ 

(?) Be Combined Weighing and Adcertisiiw Machine Co., supra; Galbraith v. 

Orimshaw and Baxter, [1910] A. C. 508; and see Chatterion v. Watney (1881), 
17 Ch. D. 2o9, C. A. 

(r) ReJ\\tt, Ex parte Joselyne (1878). 8 Ch. D. 327, C. A., as explained in Be 
Combined Weighing and Advertising Machine Co., supra. 
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though he cannot, until the order is made absolute (s), insist on 
payment to himself. 

The service of the order does not, however, wlien the debt 
specified is a judgment debt, operate as a stay of execution (</), nor 
does it prevent a bankruptcy notice already served on the garnisliee 
from taking effect (/;). ^ Nor will the service of the order give the 
judgment creditor prioritj' over ecjuitable charges {<•) existing at 
the date of service, even when no notice has been given (d),”nor 
over existing liens(f), includiiif^ the garnishee’s own lien ( /') ’ Por 
the order only binds that part of the debt with which the j’lubnnent 
delitor can deal honestly, properly, and without violation of the 
lights of third persons at the time wh en the order is served (7). 

(s) I’or a payment to the juilf,Mnent creilitor uniler the order i,isi .alone would 
)0 a voluntary puyinent {L<m<h,u Uor), oration v. Lomh,,, Joint Sto<-l; ISanh (1S8I), 

?■ \r Blackiiuhn, at ji. did), and therefore would not of 
tsclf diwharge the garnishee ; see p. 100, Such a pavraent has been held 

2d l! irirdd^t'"''^ absolute {(Htonoran y. Dillon (bSSll), 

T JlacColla (l,S!):j), 9 

tin r V. ’ P^y'eatto the sherilf who has levied execution 
will discharge the garmsheo (’I nrnhnil v. Iloherhon (ISTSl, d7 L. J. (q. n.) 0 () 4 \ 

{>) lie 1/ ll., nn/iro ; Ite Ciirtni/3, K,- paiie / V//crs ( 1 88 1 \ 17 C'h. I). Odd c'a • 

Jte D, n,m, Expnru Dennis (1888), 00 L. T. 818, (\ A., where the garnishee order 

coutrue ut()l'‘ '‘iT ‘"'i ‘""'h’lying with the notice had' exiiired ; 

iircTCY ixi, Ix^iiviicv of asnijsequent bankruptcy, see title Bank- 

[l!)()7]’l K! BAi2;j ’ tlflO] A. C. d08; He IVebsfcr, 

yvllf t'h- !)• (’• A. ; see also fie London 

1 Ch. d7?, k\ ■ f’b/e V A/rf !£d'i 0 o'' u L'*'"?] 

linuvd’ bftlobm!ni‘re''’t’ k' c'mipm'^ 

f:;r T!;,;Z;"r f;--. ; ' i d 

issued i, 11 ’ - Iv. J). ()uS, where the debenture was 

Sroflisli ^Issifranre 
Iiurt}f/rs Vienuri 

absolute (/;ra//.v in sucli a case tlie order niav be made 

A chargi,\g -ttc obt T. L. B. d09, C. A.), 

s. 28, takes priority tl otl S “h l 

Id (i. B. 1). bil) subsequently {Dallow v. (lan-oU (188d), 

i:? 

«<>!)), 28 Iv. J. {v.x\ ‘n;^. A' v. (omnnhav 


of Proctor’s a. & k. an (both 

A solicitor's "piiorai lk*n doos (army jmeiit's 

{l«o(>), 1 H. & N. i7i)_ Ifowevor, take i)riority [llomjh v. lubmr/h 

(k.^'ijO Taunt. ooS; Cail, v. Ehjoud (1S22), 2 Dow. & l?y. 

XIV^* Ur General IL.rticidtnral Co., Ex 

n 
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177. Where, by the order nisi, all debts owing or accruing from 
the garnishee to the judgment debtor are attached, all the funds 
in the hands of the garnishee belonging to the judgment debtor (/i) 
are attached, although their amount may be largely in excess of 
the amount of the judgment debt (i), unless the order is restricted in 
its operation to such amount as will satisfy the judgment debt(/(;). 

(i'i.) From service of the Order nisi to the making of the Order Absolute. 

178. Where the garnishee does not dispute the debt due or 
claimed to be due from him to the judgment debtor, he may (1) pay 
into court forthwith the whole amount of the debt or an amount 
equal to the judgment debt, as the case may be(/); or (’2) appear 
on the day named in the order nisi and admit the debt ; or (3) fail 
to appear (m). The order will then be made absolute («). 

179. If the garnishee disputes his liability (o), he must appear (p) 
on the day named in the order nisi to show cause against it (5). 
In ordinary cases he need not in the first instance produce any 
affidavit.^ If, however, the judgment creditor ex[)ressly desires it, 
the garnishee may be required to make an affidavit, and such 
aftidavit should not be confined to denjung the existence of the 
debt or debts alleged to be due, but should state specifically 
whether he is indebted to the judgment debtor at all, and it so, to 
what amount (r). He is entitled to set off any debt due to him 
from the judgment debtor at the date when the order nisi was 

gmrte Whitehonse (1880), 32 Ch. D. 512, approved in Davis v. Frtethy (1890), 24 
<4. B. 1). 519, C. A.; Dallow v. Uarroid (1884), 14 U. B. D. 543; compare 
Jersey {Earl) v, Uxbridge Union Rural Sautiary ( 1891), 04 L. T. 858, 859 

(retrospective poor rate); v. 87mw(l887), 3 T. L. B.‘ 354, C, A. (cover money, 
when the transaction was still open) ; contrast Stuinore v. Campbell <1* Co., [18^2] 1 

de 2 )osit was held attachable, its purpose having tailed. 

{h) As to the effect of the fund being a tioist fund, or of the existence of a 
charge upon it, see p. 93, ante. 

(/) Rogers \. Whitcleg, [1892] A, C. 118. 

(/.•) Ibid., inr Lord Watson, at p. 122, and per Lord Morris, at p. 123. As 
to the power to attaoh part of a debt, see Anon. (1012), Godb. 195; Johnson 
V. Diamond (1855), 25 L. T, ( 0 . s.) 85. When the amount of the debt due 
31 om the garnishee is in excess of the judgment debt, an assignment ot the 
excess by the judgment debtor after service of the order nisi on the gariiLhee is 
\ alia as agaiust a second judgment creditor who serves a garnishee order nisi 
S^iiishee after the assignment (1 v. Terry, [1902] 1 K. B. 527, 0. A.). 
^ altei the order nisi has been served the judgment debtor becomes bankrupt, 
the judgment creditor is entitled to receive the debt in priority to the trustee in 

y . (irimshaw and Baxter, [1910] A. C. 508). 

^ ( ) ±le should not at this stage of the iiroceedings make any payment to the 
judgment creditor; seep. 100, As to the effect upon such payment of 

the judgment debtor’s subsequent bankruptcy, see title B.^vnicruttcV and 

Insolvkncy, Vol. IL, p. 185. 

(m) Failure to appear operates as an admission that the amount claimed is 
due (Rand^dl v. Lithgow (1884), 12 Q. B. D. 525). 

(n) B. S. C., Old. -15, r. 3. 

r same procedure wall be applicable where the garnishee admits 

1 ^ amount claimed and disputes it as to the rest. 

(Vi -i. / / deb or may also, it seems, appear to give information by 

affidavit {Lovely V. Whjte (1883), 12 L. R. Ir. 381). 

E- fe. 0., Ord. 45, r. 3. The garnishee must show some real ground for 
(UsputiMg his liability {Xewmau v. /:ook (1S5S), 4 C. 15. (n. s.) 434). 

M Vimll V. Be Buss, [1892] A. C. 90. V ; 
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Mrved upon him (s), but not debts accruing due afterwards (t). 

He canno , however, set off a debt due to him from the judgment 
creditor («). ° 

If the garnishee sets up a primd facie case, the master before 
making the order absolute may (1) direct an issue to try the 
question whether at the time when the order nisi was served upon 
tie garnishee he was indebted to the judgment debtor (w) ; or 

question is one 

of law {x) , or (3) refer the matter to a master (a). 

here the garnishee suggests that some other person than the 

judgiiient debtor is entitled to tiie debt which is sought to be 
at ached (/i), or has a lien(c), or charge (i/) upon it, the master may 

S h^SifS”'' particulars 

Similarly any other person interested may be ordered or 
allowed to appear (/). After hearing the allegations of ini 
person ordered or allowed to appear, or on his failure to appeal 
the master may (1) make the order absolute; or (2) direct an 

Xi m-derfrim n ^ VX ; or (3j make such 

other Older as he thinks fit, upon such terms as to the lien or 

chaige of such person and as to costs as he thinks just and 

reasonable /(). An order will not be made where, in the circuni- 

He cannorhowever ri- ^ f '• ^ 

(Stumore v. Cumphelt\i- Co., [189h" T Q " f a 

included i„ a se/.off, see titi; k'rM itn 

’a) Tl 

I'ltACTiCE AND ruocEDUKE*. ^ ^ ^ reference to a muster, see, generally, titl 

d/cii. I). 4d(i,''c!*ATwbeie^hrmon^^^^^ attach it {Ilancoch v. Smith (1889) 
debtor’s credit, though no part of it iii^acr bel" standing to the jiidginen 

It is the duty of the\.iruiTee to infonn U ^ ° P’ 

should not be made {The Lea, hr (1808) L It 

jtuiin (1800), L. R. •> Q. R. 7 ^ p' /,,/! ’ H. did ; compare dooif v 

(r) See p. 97, Ufift'. ’ 

{<!) See p. Ti.atUt. 

a third person has a claim, th^mastm^ha^ no suggest that 

V. Jhalh (1881), 8 Q. R. D. yig n' “as power to hear any claimant {/luberU 

master's knowledge affording’ reasonabl«^* circumstances are brought to the 

money in question is trust money he^sLm,r,"t s\M’l>nsing that tho 
but should order the money to be^naid int, o “"t make the order absolute, 
iiiquity (f^iV/.). ^ court to abide the event of an 

(y ) li. 8. C., Ord. 45, r. 6. 

{</) Ibid. 

\h) Ih.d. 

') V. Nadd, [19061 2 Iv B 2fl P A i ah 

L j ^ iv. IS. 26, C. A, where the ganiishee was a 

H 2 
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180. From the decision of the master making the order absolute 
an appeal lies to the judge in chambers (j), and by leave from the 
judge in chambers to the Court of Appeal (/c). Where an issue is 
tried by a master, or a question is referred to him to determine, 
an appeal from his decision lies to the Divisional Court (1). 

181. A garnishee order made under a mistake, whether mutual 
or not, may be set aside, and any moneys paid under it by the 
garnishee will then be ordered to be repaid {vi). 


Order 

absolute. 


(iv.) Effect of the Onhr Ahsohiie. 

182. Upon the order being made absolute the garnishee 
becomes liable, unless he has already made a payment into 
court (»)» to pay to the judgment creditor the amount due from 
him to the judgment debtor, or as much as may be sufficient to 
pay the judgment debt and the costs of the garnishee proceedings (o). 

Where money is paid into court, the judgment creditor is entitled 
to take it out (p). If it is not so paid he may enforce payment by 
execution {q), or, where execution cannot be issued, by an action on 
the order (a). He is not, however, entitled to issue a bankruptcy 
notice based upon the order (6), His right to the debt is further 
qualified by the fact that he takes it subject to all rights and 
equities attaching to it in the hands of the garnishee (c). 

If the garnishee makes any payment under the order (rf), or has 

_ _ 

foreigner, and payment under the garnishee order might not be a sufficient 
discharge, if he were sued for the debt in his own country ; He Clatton, Richardson 

V. Greaves (1861), 10 A\. R. 45, where the garnishee was being sued for the 
debt. 

{j\ R, S. C., Ord. 54, r. 21 ; see title Practice and Procedure. 

(/i) Hocldeij V. Ansale (1896), 44 W. R. 666. No appeal lies from the judge in 
chambers on a question of costs without his leave; in this case the Couit of 
Appeal cannot give leave {xidlimftim v. Couymjham, [1898] 2 Q. B. 492, C. A.)- 

(/) So held in Bhur v. Ctarh\ [1908] 2 K. B. 548. Where by consent the 
claim of a third person to his debt is decided summarily by the jndge in 
chambers mstead of an issue being directed to be tried, the judge’s decision 
is final {Fade v. irjWr <£' Son (1878), 47 L. J. (q. b.) 584). 

{m) Marshall v. James, [1905] 1 Ch. 482, following Moore v. Peachey (1892), 
68 L T. 198 ; see Burrell Sons v. Head (1894), 11 T. L. R. 36, C. A. 

[n) See- p. 98, ante. As to the effect of payment into court, see infra. 

lo) R. S. C., Old. 45 r. 3. 

(fi) Culrerhmise v. (1868), L. E. 3 C. E. 295, where he was held so 

entitled, notwithstanding the subsequent execution of a composition deed. 

* \ ^*» *^*'^* 5 but not by sequestration, see p. 80, Execution 

IS baried bj’ a composition deed in the same way as execution on a judgment 
[Kent V. TomMnson (1867), L. R. 2 C. P. 502); see p. 29, ante. 

[a\ Pritchett v. Enylish and Colonial Syndicate, [1899] 2 Q. B. 428, C. A. If 
the ;|udgment debtor has already brought an action against the garnishee for 
the debt, the judgment cieditor may be made co-plaintiff (irV///^s v. Smith 
(1882), 51 L. J. (cn.) 577 ; He Clatton, Richardson v. Greaves (1861), 10 W. R* 

40 ). 

(5) Re Combined Weu/liinr/ and Adrertisiny Machine Co. (1S89\ 43 Ch. D. 99; 
Lx parte Chi, . ery (ISHi), 12 Q. B. D. 342, C. A. See title Bankkuptcy aKD 

Insolvency, Vol. II., p. 37. 

(r) Nortar, v. YaUs, [1906] 1 K. B. 112, 121 ; Campion v. Palmer, [1896] 2 
A ■’ O'Connor v. Ireland, [1897] 2 I. E. 150 ; see p. 97, ante. 

^Tr-. 7 colu't after service of the order nisi is sufficient {C'dverhouse 

V. Uicktns (1868), L. R, 3 C. P. 295); but payment direct to the judgment 
creditor is not a discharge [Be Webster, Ex parte Official Receiver, [190/J 
1 K. B. 623; Turner v. Jones (1857), 1 H. & N. 878 ; Lockwood v. Nash (1856)^ 
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execution levied upon him, he is discharged from his liability to 
the judgment debtor to the extent of the amount paid or levied (^), 
even though the garnishee proceedings are afterwards set aside or 
the judgment or order on which they are based reversed ( / ). 
Hence an order absolute will prevent the judgment debtor after 
its date from issuing execution (//) or serving a bankruptcy 
notice (h) in respect of the debt, if he has already obtained 
judgment upon it. 


(v.) Attachmoit Book and Costs. 

183. Provision is made for the keeping of a book in which entries 
are to be made of the attachment and garnishee proceedings, with 
the requisite names and dates, and statements of the amount 
recovered, and otherwise (i). Copies of any entry may be obtained, 
free of charge, by any person on application (/i ). 


184. The costs of any application and of any proceeding arising 
out of or incidental to an application for attachment of debts are in 
the master’s discretion (7). The costs of an issue, however, usually 
abide the event (//;), unless the judgment creditor refuses to accept 
an issue, in which ease he has to pay all the costs (n). If the 
garnishee disputes his liability unsuccessfully, the judgment creditor 
uill generally get his costs ('>). 

The judgment creditor may, unless it is otherwise ordered, 

retain his costs out of the money recov^ered by him under the 

garnishee order, and in priority to the amount of the judgment 
debt {})). 


Sect. 2. Char(/iu(} Orders on Stock and Shares, 

Suu-Sect. \.~In General. 

185. A charging order is the method by which stocks or shares 
or a fund in court are made available to satisfy a judgment oi 

IS y. li. o.j() ; () Connor y. Ireland, [1897] 2 1. R. 1,70, where tlic garni^het 

j)ai(l uitei notice, biit botore service of the order), unless the order bus boon 

made absolute {Be Trehearne, ICx parte Kaliiaj Lora! Board (1890', (JO I.. J. (q. ii.' 

00. (/. A. ; II ood V. hnnn (180()), Jj. R. 2 U. 13. 78, Ex. Ch. ; aud c(nn])are Coo)>ex 
V. hrevjue. (1808), 27 L J. (ex.) d-KJ). 

promissory note is not in itself payment {Tamer v. Joneh 
(18.y<), 1 II. A X. 878). * ^ 

• ^ ^ *’ "• . payment under an attachment which is void 

S^*'*hshee as against the person entitled {Cka/man v. 
.a /is 1. 2811 , where a debt belonging to a testator’s estate had 

M ‘ executor’s private liability ; Be Smith, Ex parte Bromn 

(1888), 20 (b B. J). ;J21, C.A.). '' 

;. 7 ) Berunnan, Ex parte Hyde (1888), 20 Q. 13. 1>. 690, C. A. 

A) / uKl, 

ii) li. S. C., Ord. 40, r. 8. 

(/.■) /hid. 

(/) r. 9; Ad/hajfon v. Conynyham, [1898] 2 Q. 13. 492, C. A., where it 

le d that no ai)peal lies from the rel'usa of the judge in chambers to allow 
costs, exce})t by ins leave. 

{in) Johnson v. diamond {{Hoi,), U p:xcb 481 

00 Iiv//,a..(lk78)/;hl.&k!\>8^ 

(o) JonusOH \\ Ihinnaml^ nirpra. 

(/') R. S. C-., Old. 40, r, 9. The costs of execution against the garnishee are 
payable out oi the proceeds {Simmons v. Storer (1880), 14 Ch. 1). 104). 


Sect. 1. 

Attachment 
of Debts, 


Attachment 

book. 


Costs. 


Execution 
against stocks 
or shares. 
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Execution. 


Sect. 2. 

• 

Charging 
Orders on 
Stock and 
Shares. 


Older. If a person ((?) against whom a judgment or order (?•) has 
been entered up or made in any division of the High Court (s) has 
any Government stock, funds, or annuities (t), or any stock or 
shaies (a) of or m any public company (b) in England (whether 
mcoiporated or not), standing in his name in his own right (c) or 
in the name of any person in trust for him (d), a judge of the 


8 municipal corporation {A.-G. v. Thetford Corporation (1860), 

(rj E. S. C., Ord. 42, r. 24. 

p. judgment of the county court, see 

^company cannot be charged under this procedure 
[Morns v. ManesUj (lS4o), < Q. B. 674 ; Taylor v. Turnbull (18o9), 4 II. & N. 

(a) Debentures of a company are not stocks or shares within this nrovision 
and cannot be made the subject of a charging order (Sellar v. Driyll (Clmrl.s) 

not renri;;/ f in court which does 

W. E 36^^ A ok?.',, • • ^t"dden (1886), 34 

in fl fnnrl* oidei has been made in Ireland over the interest of a 

for thfdeLdanlk^ooll mto court to the credit of an action as security 

loi the defendant s costs (Adams v. Gillen (1875), 9 I. E. C. L. 148). 

addrestes^of itsTrJ^^b'^ Pnbli.^h the names and 

3611 11 "• fVV V. Coane// (1850), 19 L. J. (EX.) 

wi hin the desSiok mining kmpany cornel 

(c) In orrlk thnt n okk'"-'" Rosewarne (1859), 6 C. B. (x. s.) 480). 
the name of n nor m?’ug order maybe obtained upon shares standing in 

■ u- ^ ^ , beneficial ownership also, and where thou«*h 

share^ive been^Ws^^^^^ interest in them, _ either because the 

ownershln or he ha*? iijs name by persons retaining the beneficial 

order unon thpm (hn » judgment creditor cannot obtain a charging 

l^ibrool! V. md,mo!<d (ISTSj f'lTo''S' m 

the certiticato n« so '? '/ register though he has deposited 

wordf ‘kk b.« 1%^ V- Race (1852), 7 Exch. 796)^. The 

qualification as n rlirooto” f meaning for the purposes of 

Act 1838 fl & 2 Viet o 'I'in'f ^or the purposes of the Judgments 

del lor his own r i “‘■‘V be held by the judgment 

render them kvaiEblo 1 t qualification, but not^o“as to 

and Colonial Produce Co^ (moi^rCh^V)l ^ i^'d'on v. Ruyhsh 

Co., Lid., Coates’s ctk (I’Si L J.' & 

beiideJtL^Slmk?^ stock stands in the name of trustees in trust for another 

J^ohfrtso}/ i-\ ??Ti IleN^e/'w Loa// and Discount Co. v, 

XrSJL conv.S*^ ^^^ler an imperative 

the i 11(1 Cornell t dpht-nr -I q ® ^ck into money, and therefore the only interest of 
charain*" order mn f but in the proceeds of the sale of it, a 

hut the'^aSoritr.Tfn-^ obtained (7>f.roa v. Jfrenc/i (1869), L. E. 4 Exch. lo4, 
Beddina Co Tid'^ IT //^ doxibted by Kekewich, J., in Idttd 

of shares the -nrodn' f ^ ^i^ore there is a trust for sale 

iudffment debtor Tn«^ rn n ^ pai’tly in trust for the judgment debtor, the 

\Craua v Tafdn m the shares which may be charged 

iS^vVlro f f'J ^ fortiorC where there is no 

absolute title to n and the judgment debtor may hereafter acqiiii'e an 

absolute title to a portion of the stock in “specie” {BoliLd v. Youmj, [1904] 2 

interest in v. UoUmuC supra). An 

s payable by trustees can be reached by a charging order, 
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High Court (e), or a master (/), may, on the application of a judg- 
ment creditor, order that such stock, funds, annuities, or shares, 
or such of them, or such part thereof respectively as he thinks 
fit(f/), shall stand charged with the payment of the amount due 
or to become due under the judgment or order, and interest 
thereon (/«). 

186. The order extends to every interest of the judgment debtor, 
whether in possession, remainder, or reversion, and whether vested 
or contingent (i),in the specified securities and the dividends, interest, 
or annual produce thereof, and to any such interest of his in any 
such securities standing in the name of the Paymaster-General (k). 
A voluntary settlement which is void under the'statute 13 Eliz.,c. 5, 
cannot effectually be set up to prevent a charaiii" order beiii" 

made(0. 


187. The judgment or order must be for an ascertained sum of 
money (m), though payment thereof may have been postponed until 
a future day by the judgment or order (a). An order may be made 
on money in court belonging to a judgment debtor in respect of 
arrears of a debt which is payable by instalments (o). 

but the order will not prevent the hank of England paying the dividends to the 
trustees {('IninhUl v. IU,„k uj Em, hind (ISd.d), 11 M. ;J2:J ; Eowhr v. 

(hnrrhitl (ISUi), 11 M. & AV. 57 ; AV/ers v. IhdUnnuj (184:i), 5 Alan. & <i. 2!)2 ; 
hi luted V. 11 it/kim (184.1), ,1 Hare, 285 ; Sonih II enfeni L< an and Itiaenunt Cm v. 
JMnrUim (1881), 8 Q. 11. 1). 17 ; Init see Iheit v. Moran (18G7), 15 W. 11. 9!)7). The 
judgment creditor can protect his rights by giving a notice in lieu of a di.itrim/as 

[Adeiniy Hank of hnijland (1!K)8), 52 Sol. Jo. 082), as to which, see p. 1 18, post. 
(f) H. S. ('., Ord. 4(). r. 1. 

(./ ) li. S. C. , Ord. 54, r. 12. A registrar of the Probate, I livorce, and Adiiiiraltv' 

Division may make the order [ihid.], as may a district registrar {ihiit., 
Ord. :i5, r. 6). 

(</) See Htaidey v. Bund (lSf4), 8 Heav. 50. 

(A) Judgments Act, 1888 (1 & 2 Vict. c. 110), s. 14. Though tlii.s section does 
not (ipifly -(> cash, yet a char^riu" order hy way of equitable execution upon 

cash m court in the Cluuicery maybe uiade by virtue of s. 12 of the 

Act (which enables a sheriff to seize cheques and money under a fi. fa.) on 
the jinnciple that when the emu't has in its possession a' thing whicli would 
otherwise have been liable to seizure under a .//. /«., the court ou-ht to as^ist 
the Cl edtor to obtain the fruits of his judgment {lirerdon v. KilwanU (1888), 21 

1 - ;/ e’ ToivaemI V. Jom-8 (188<)), 5 T. R. OOil) ; comiiare 

Wootllaan Snath y. hfhvar<h, [1908] 2 K. B. 899, C. A. As to equitable 
execution, see p. 115, pod. ^ 

(f) Seo Aafer V. 7V,,<e (1800), 2 E. & E. 807: Crae/g y. Taylor (1807), L. 1{. 

2 Lxch. 1,11 ; Ideal Ikddtny Co., Ltd. v. Ilolhind, [1907] 2 Ch. 157. 

(/,•) Judgments Act, 1840 Cl & 4 Vict. c. 82), s. 1, as varied by the Court 

Chancery (bunds). Act, 1872 (85 & 80 Vict.\. 44), ss. 4 , 0, and Judicat, 

iMincls etc.) Ar.f (Sa x. tr T'* a . i 


icatu 

OU}} 


n,\,, A * \ A ywvy vv tn.1. u. ti l, 1, o, ana oudu 

< •? ^9). 2 see Holland v. I 

(T // /'/( id’ 9' ’ ** x. J.ymh (1847), 1 Exch. 091. 

0 Ideal Ikddiny Co., Ltd. y. IloHeind, su,,ni. 

(in) 1 c ‘Usri'ig order will not be made for a sum to be ascertained in takii 
an account (A/anWe v llott (1850), 8 De G. M. & G. 584, C. A. ; Widaei-n 

f r" '■ ^ b'h. I). 304, C. A.), nor for costs before tiieva 

taxed {Jones v. II -/ -a, as (1841), 8 M. & W. 349 ; ]Vide,eri, v. Te,i,,er, Hall 

i'Jhn!’ khirns V. Irriny (1870), 3 Cii. D. 291). nor u|)on 

.imEment or older for payment into court (Ibard v. Sliakesha/t (1800), 1 ilre- 


& Sm. 209). 

(a) llaijnall v. Carlton (1877), 0 Ch. I). 130. 
(f'J Ece 11 oodham Smith v. Edwards, sujjra. 
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Execution. 


Sect. 2. 

Charging 
Orders on 
Stock and 
Shares. 

Executors. 

Infants. 


Married 

women. 


Lunatics. 


i, order will not be made where the judgment debtor only 

holds the securities as the nominee of another person (v) or as an 

executor ((?). If the judgment debtor is dead, an order ’cannot be 

made against his executor, until a judgment or order has been 
given or made against the executor (r). 

189. A charging order will not be made against the property of 
an infant ^yhen the judgment was obtained in respect of a debt for 
which the infant could not be made legally liable (s). 

190. As the_ interest of the judgment debtor must be an 

assignable one in order to be cliarged, a charging order will not in 

any case be made against stocks or shares of a married woman 

which she is restrained from anticipating {t), but it may be made, 

subject 0 the restraint, against securities in which she has an 
interest (a). 


191. A chaiging order may be obtained against the property of 
a lunatic in respect of a judgment for debts incurred betbre the 
unacy, and ma,y be enforced against the estate of the lunatic after 
h s death foi the effect of a charging order does not depend upon 

f]io " f 41 r^dgment debtor to give a valid charge, but upon 

a K 1 y 0 le judgment (/i) ; and effect will be given to a charging 
order upon the interest of a lunatic in a fund in the High Court 

^ regard to the needs of the lunatic, where 

that fund has not been brought within the control of the lunacy 

cour , and the balance only of the funds after satisfying tlie charge 
Mill be tiansferred to the proceedings in lunacy (c). On the other 

Inn' u Y court has been paid in by a receiver of the 

lunatic s property appointed by an order in lunacy, the court will 

n n Ji /oi' the maintenance of the lunatic to be 

made out of the capital and income of the fund, though the effect 

may be to make the capital insufficient for the payment of the 
cieditors of the lunatic who have obtained charging^ orders on the 


Ordnance Co., Ltd., Coates's Case (ISTO) 4(J L J (cu ) 367. 
ffitefest m^he S: a he hal onVan 

V. Continental Gas Co. (1872)^1" V^TExch ^332^?“?''’®^^^ 
money may be made, or a receiver' annolS^d ^’ ^ 

I. f LV439." 4(«; IMjens v. Hodyens (1877), 11 

will not be made on n fnd” against the judginent debtor’s stock or shares 
V. Davmport (1872), against him de houis testatoris {Heivat 

38?^ V. modes, [1900] 1 Ch. 

refused to'amend'it bv tIi' V' “ the defendant’s interest,” the court 

But see Irndn v. Xcd/li (158)^1^1^1.“'^?'*^'®®'''®“''^“"’'' 

(t^'5), L. B. 20 Eq. 677; see title Ixf.ixts aXD 

(t) Stanley v. Stanhnj (1878). 7 C)i. U. .589 

(a) CaWer V. (1S41) El tV K cr •.> 7Moo^^ 

34 W 11 414 • -inil f^fi Ti ^ V. J hitlock (1886) 

n ^ • n . f liUSB.XXD AXD WlEE. 


fi \ r , T AND WIFE 

** 7r'”' i>li,A IMcnrnJ), [ISSI] 2 Ch. 1. C. A, 

» All "■ ‘ Ch. 1S9. Se, .1.0 titl. LuKAIIc. 


(r) lie Jh 
and I EUSONS OF UnsoUND Mixd. 
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fund, and such creditors are not entitled to have impounded an 
amount of capital sufficient to meet their demands (d). 

192. A charging order cannot be obtained against a fund in 
court forming part of the assets of a defaulting member of the Stock 
Exchange, wliere such assets are being realised by the official 
assignee pursuant to the rules of the Stock Exchange (c). 

Sub-Sect. 2. — Procedure to obtain a CJiar<jin<i Order. 

(i.) The Order Nisi. 

193. A charging order consists of two parts, the order niai 
and the order absolute (/). The application for an order nm is 
made in the first place to a master in the King’s Bench Division (q) 
ex parte upon an affidavit, and in the Cliancery Division l)v c.r parte 
summons supported by an affidavit (//). The affidavit and summons 
should be intituled in the action in which the judgment or order lias 
lieen given or made (i). 

In the first instance an order imi is made fixing a day for the 
delitor to show cause. This order is served upon the debtor and 
upon tlie person or body liaving control of the fund sought to be 
charged; if the fund is in court in the Cliancery Division notice 
of the order to the Paymaster-General is sufficient without obtaining 


{d) ]te J lenderleith (a Person of I nsonnd Mimlj so fonnd hi/ InanisitioiO 
[ISOS] ;j Ch. aS2, C. A. ; compare Ite W'inUe, riSfM] 2 Cli. o\\), A. Tlu 
has no power to make an order jfi'ovidin;^ that tlic amount to ht 
chaigeil should ho determined hy the Lords Justices sitting in Lunacv, ami 
the juugirient creditor is entitled to an unconditional order on a sixfciliofi 
amount of the fund (//orz/e v. Ponntain (I8S0), 28 V>. ]). 2(il). ]{. S. C. 

iJob /-i ‘*hply to an order made under s. 109 of the Lunacv Act, 

ISJO \ict. c. 5), directing costs to be paid out of the alleged lunatic^ 

estate, and, therefore, an order charging costs u]K>n .stock standing in the 
name ot the alleged lunatic, and directing a transfer of a sullicient amount tc 

neglect to make the transfer, by another ordei 
tiat the oiliciul solicitor should execute the necessary transfer, may be 

mm 0 01 the puqfose of carrying the charge into eifect. since the matter is 
outsule the procedure provided for hy r. 1 {He < 'at heart, [1898] 1 Ch. 

TUI nkuifn wf 2 K. ]5. .557, C. A. ; I!idu,r,l,on v. Stonnonf, 

( t'\ u /’ I- ' ; ^ ^ L. A. : and see title Stock Kxciiange. 

<L ii. I) & 'cT''^ ^ 

w/im // ^ district registry the application 
on CIS n s P lySistrar, unless the court or adjudge otherwise 

<-li'ir<riiiL m-do '-»)• Pov Jiroceediugs upon application for a 

w ^-h !’ Partnership Act,"l89li (dJ I' o4 A mt. c. 89), 

Snin'oTiiP (' lyf^pect of solicitor's co.sts, see Yearly Practice of the 

' (h) l-\n- inrt ’ f ! P.VinWLlHSiriP;' SoLlClTOUS. 

Tt slifinld Daniell, Cliancery Porms, 5th ed., |>j). -Uil, ‘J(i2. 

(lenonorU K.I' ^ - n ‘''^V^VPavable, descrilie the stock or shares, and state that the 
7 A A L' ie\eb the judgment debtor is beneficially interested then-in. 

St. ndini! n u laade in the lung’s iJem'h Divi.-ion charging cash 

Di-.; i ”//, credit of the debtor in an action pt-nding in the Chancery 

> 9 V; y. Jo.c. (1889), 5 T. L. 11. 

it 'is TJ Pdirards, [1908] 2 K. 13. 899, C. A.). Where 

fund c jtain an order charging a fund in court, a certificate of the 

th-ni A 7 e jiioduced. ^Miere the stocks or shares to he charged are in more 
than one company, separate orders must be drawn up. 
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Execution, 


Sect. 2. 

Charging 
Orders on 
Stock and 
Shares. 


Varying and 
discharging 
the order. 


Effect of 
order. 


a stop order (k). The order nisi, or notice thereof, must be served 
a reasonable time before the day fixed for showing cause, certainly 
not less than two clear days. Service upon the debtor should be 
personal where possible, and must be proved by affidavit where he 
fails to appear on the hearing of the application to make the order 
absolute. It cannot be effected by filing in default ( 1 ) where the 
debtor has not appeared in the action (m). The bank or company 
upon whom notice is also served need not ordinarily appear, and 
as a rule will not be allowed costs of so doing. 

The form of the order jiisi (n) is that the stock or shares do 

stand charged with the payment of the amount payable unless the 

judgment debtor shall, within the time therein stated, show good 
cause to the contrary (o). 

194. An order nisi may be discharged or varied upon the 

application of the judgment debtor or any person interested (q), 

and costs may be a^Yarded upon such an application as the court, 
judge, or master may think fit(r). 

An application to discharge an order must be made within the 
period stated therein for showing cause (s). 

195. No disposition by the judgment debtor of the affected 

between the order nisi and the order absolute is 
\alid 01 effectual as against the judgment creditor (^). 


Making order 
absolute. 


(ii.) Tlie Order Absolute. 

196. Unless the judgment debtor, at the time mentioned in the 
01 del, shows sufficient cause to the contrary, the order may, after 
pi oof ol notice thereof to the judgment debtor, his solicitor or 
agent, be made absolute (a). The order may be simply that the 

(70 /Irerdon y 21 Q. B. D. 488, C. A.; and see Supreme 

Court Inmds Eules, 1905, r. 99. 

(l) Under E. S, C.. Ord. 67, r. 4. 

(m) Service of the order nisi upon the solicitor for the person whose shares 
are sought to he charged and at his last address, is sufficient without an order 
foi suhstitnted service Ae Paragon ami Spero Mining Co. (1861), 10 W. E. 76). 

Beav and StLleg y. Bond (1844), 8 

(r.) Ihe order may fix a day certain, on which day cause must he shown 

ft VrL' k ■' it i.s once made, no applica- 

■the mrl "t entertained until it is heard on the application for 

the o der absolute (Ilahluan v. Timbrell (1842), 6 Jur. 4881. 

half, tn (1892), (i- L. T. 53, it was held that a master 

i ’"n could not discharge it, except by consent, 

E y C* Jum“i 908 obsolete by E. S. C., Ord. 54, r. 12, as amended by 

(y) Jndgmems AO 1838 (1 & 2 Yict. c. 110), s. 15; and see Jrffrges v. 
niinolds, Kr par e lUynobh (If. II.) (1883), 48 L. T. 358; Drew v. WiUis, 
hr parte Marta,, [1891] 1 Q. B. 450, 0. A. 

ui’ 'It' /f * 2 Yict. c. 110), s. 15; Jeff, -yes v. Peynohh, 

Jbx parte Ibyuolds, supra. > m j ^ 

(;) f-rrisy. Manesty (1845), 7 Q B. 674 ; but see B,-own v. Ba,nford (1846), 

10 Jj. d. \CU.) ool. 

(0 Judgments Act, 1S38 (1 & 2 Yict. c. 110), s. 15. 

+> 1 J * 1 1 ^ kiis a discretion in the matter, and mar refuse to make 

minn +V, ^ where the shares are of no value beyond existing charges 

at u ^ «09; see per Lord Esiif.k, M.E., 

P* J. A master in the King’s Bench Division may make the order 
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judgment debtor’s interest in the stock or shares do stand charged 
with the amount payable (6), or may be restricted to such a sum as 
is payable in respect thereof to the judgment debtor for his own 
benefit (c). 

A charging order cannot be made absolute where it appears that 
the judgment debtor was dead when the order nisi was obtained (d) ; 
nor is there power after the death of a judgment debtor to make a 
charging order against his executor in respect of a judgment debt 
of the deceased unless judgment has first been obtained against 
the executor. It is doubtful whether such a judgment can be 
obtained under the present practice, but the creditor can bring an 
administration action (^^). 

The order absolute takes effect as from the date of the order nisi, 
wliich cannot be defeated by any subsequent act of the debtor (/’), 
When the order has been made absolute it has been held that there 
is no power to rescind it(^/), nor will an action lie to review it (It); 
but the time for appealing from the order may be extended (0- 
Both the order insi and tlie order absolute are subject to appeal (A'). 

Sl'H-Sect. li.—Kffed of the Order. 

197. The order, when made, has the same but no greater effect, 
and confers upon the judgment creditor the same remedies, as if 
the judgonent debtor had made a valid and effective charge in favour 
of the judgment creditor (/), l)ut no proceedings can be taken to 
liave the benefit of such charge until after the expiration of six 
calendar months from the date of the order nisi(m). 

12, us ainondetl byP. S. C.. June, mOS),an(iso mav 
a district registrar at 0., Ord. r. f>). For form of onler absolute, see 

i . N t., App. K, iV) 28. bor form of charging order iu respect of solicitor's 
costs, see tind.. No. 20 ; see also title SoLIClTOlts. 

{h) The order will be im.do absolute iiotwitbslaiiding proceedings by creditors 
against the trustees who hold the stock (.S/ji if// v. }hio/e (ISGO) *■' F \Sc F 'iTi)) 
Am on or has bee,, n.a.ie i., the tor.n of a., onler for a weA, a,, il after that 

Sris uT.f.Huah* 

('/) I'tfUiff, V. J/n,de (1879), 4 <1 B J) ]()0 ^ >'* 

(c) Sturart V. Hhod.s, [1900] 1 Ch. 380. c‘‘a. 

[J ) Ilrcreton v. hhrards (1888), 21 () B D 4SS P K . ir ? n 

w ’igy V.’i ■ fiL S 


( 


0 Lrain v. J/erncIc 1 () R. i 7 i_ J <-• 

(/) Judgiiioiits Act, 1838(1 iX 2 Viet r* iin\ o t i 
3 A 4 Viet c K‘n Q 1 . n r 1 Judgments 

IHlUl '2 Ch.'l C A ’ (" Unsound Mind, 


Act, 184 
Deceased 

4 



'ouraije v. O’N'Aea, [189t 
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Execution. 


Sect. 2. 

Charging 
Orders on 
Stock and 
Shares. 

Prior incum- 
brancers. 

Effect of 
order. 


If the judgment or order against the debtor is set aside, the 
charging order ceases to be operative (n). 

198. The charge only affects the interest of the judgment debtor 
at the date of the order nisi{o), so tliat a prior incumbrancer, 
whether legal or equitable, is not prejudiced thereby, even though 
he has not given notice of his charge on the property (p). 

199. A charging order nisi, if any Government stock, funds, or 
annuities, or any stocks or shares standing in the name of the 
jiu gment debtor in his own right, or in the name of any person in 
trust for him, are affected by such order, restrains the Governor 
and Company of the Bank of England, or the public company, as 
the case may be, from permitting a transfer of such stock etc. in 
the meantime and until such order is made absolute or discharged (q). 

But the order wsi does not prevent the Governor and Company 
0 e Bank of England, or any public company, from permitting 

^ J j ^ stock, funds, annuities, or shares in respect of 
which the order is made, or payment of the interest, dividends, or 
annual produce thereof, in such manner as the court may direct (r). 

ihe order operates as an injunction stopping the transfer of the 
s oc ■ 01 s laies. It should be served upon the corporation or com- 
pany and upon the judgment debtor. Personal service is not 
essential, but advisable (a). 

If after notice of such order has been given to the person or persons 
0 le iesti allied thereby, or, in case of corporations, to any authorised 
age.i 0 such coiporation, and before the same order shall be dis- 
c iciige 01 made absolute, such person or 23 ersons or corjioration 

Lbtor wilbhi t'h It 'I ® the goods of the judgment 

beiofn/mZl I /(T whereby the interest may be incuin- 

3 Eq. S). ^ ilen<(lS67), L. E. 

conthu'ent has obtained a charging orger absolute upon the 

Eiu'land stoHc sin, r ^ judgment debtor in Government and Bank of 

tnSm I . ® TT ^ the Bank is compellable to 

that notice of the oh ocks at the direction of the trustee notwithstanding 
i^suiii" a Tuffipp in iL f giving notice to the trustee and by 

(Taosj; aVS j " S 5 . 

in) l!e Onslow’s Trusts (187o), L. E. 20 Eq. 677. 

(1893) ol l’t olo'"' ‘ ^ * J- V. Stone and Funndl 

992 C A A7 J?;/ {Karl) (ISoo), 6 Be G. M. & G. 

Co. (1868)', L. E. 3 cfp’ 23^^* (I806), 22 Beav. 1 ; Fid-ering v. Hfracouihe Had. 

54^l! T^370* 7V f ,1” V. Stadden (1886), 

C A • (lil/ V V’ ^ ftsoKuJ Mhtff, Deceased), [1891] 2 Ch. 1, 

\ \'t ' • Co. (1872) L E 7 Fxch *r^'> * Is 

Tg) Jud‘>ineTit>: Apt I w .> ir- . < i^xen. 00-., 000. 


G) f<|PnentsAct,lS3S(lA2 Vi<:nm^ui)^'l^^ 

(r) Judgments Act. IS-JO /'.x a* a ^ \ 
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permit any transfer to be made, the person or persons or corpora- 
tion so permitting the transfer will be liable to the judgment 
creditor for the value or amount of the property so charged and 

so transferred, or such part thereof as is sufficient to satisfy the 
judgment or order {1). 


200 . Charging orders rank inter sc in priority according to the 
dates of the respective orders nisi (c). 

A judgment creditor cannot obtain priority by a charging order 

over a fund in court in an administration action where a receiver 

has been appointed (d). A charging order over funds in court in 

the name of the Paymaster-General does not give i)riority according 

to the date of the notice of it to him, for he is not a trustee for the 
parties (c). 


A charging order does not give priority over the lien of a judg- 
ment debtor’s solicitor for his costs (,/’), though a solicitor who 

has notice of a charge must assert his lien promptly or he may be 
postponed (r/). 


Scu-Sect. i.—luifordny the Order. 

201 . AMien the six months wliicli must elapse before proceediims 
are talmn to enforce the charge (//) have elapsed, the remedy of the 
unpaid judgment creditor is to take proceedings to secure a sale of 


('') Ju'bnentH Acl im;(l A 2 Viet. c. 110),s. Li; see also GiU v. Oon- 
tifunta/ <Kis Co. (18(2), L. K. 7 Lxch. 

Ad 1 v‘'‘ order having the effect of a charge ( J ndginent: 

Act, J8.5S (UV: 2 \ict. c. llOj, s. 14). 

(</) lie A„<ilese,j{.\l„r<i,ns). de (lulre (('om,tr«s) v. Gardner, riihril 2 Cli L'T 
A\ hero an order was obtained on the same day as, hut, before, an adininist™- 

the oomt u fused an application by the idaintiff in the administration suit fw 

-hugs by the judgment creditor 

V o a t, * f “rder, it ns not neccs.-^arv to obtain a stop order or the 

i ]! ointment of a receiver, hut notice given to the I’avmaster-tieiieral will bo 

hullicientto secure pi iority(/,Vcr(bm v. /'.Vav/iv/s (LSSS), 21 (I 15. ]) -JSS C A ) 

ip!: f oKler on a tund m 

m l 1 1/ /V r “ of the fund who has obtained im 

122 ; ddly. 21 '[' sail 15 VS 2 

to have “imit e, V evVT ^"'1 I" Accountant-doneral was held 

receiver of the' debit V -7'“' "l‘<» Ind obtained an order appointing hunself 

J-1 n" Su’d U m af^m ‘u “"<1 

cliar-^in.^ (inler to th.. ‘v ^ the fi^t creditor had given notice of his 

(’ "Th ) V. Tobin, flhon 1 1 R oil 

a persoi Icivun- a. V -f i' "»lcr on such dividends obtained against 
1 1 M.l uV .Volif. "“west {Cluur/nll v. lla.de af E.ajiand (LS4;5j, 

(0 iruWatrP," V. Hill (LSoI), 2 W. R, ;5(;o. 

L S/twev V. GVet (1880). ID 

(v) See The Olire (1859), Sw. 428 
(h) See p. 107, ante. 
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Execution. 


Sect. 2. 

Charging 
Orders on 
Stock and 
Shares. 


the charged property. This cannot be done in the action in which 

the judgment was obtained ; the proper procedure is by orimnatint^ 
summons in the Chance y Division (i). ° ° 

To the summons all parties interested, as, for instance, where the 
stock or shares are standing in the hands of trustees, the trustees, 
and also any incumbrancers, must be parties (/.•). 


Object of a 
stop order. 


Sect. 3 —Stop Orders. 

202. "When a fund is in court, or wlien the securities over which 
a chaiging order has been obtained are in court, it may be advisable, 
in 01 del to obtain complete protection for the judgment creditor, to 
0 itain a stop order (/), the object of which is to give notice of his 
claim or of the charging order to the court, and to prevent dealings 
with the funds in court without notice to the applicant (m). To 
obtain an order the applicant must establish a title, either under a 
c aiging 01 del or as assignee or mortgagee, and it must appear that 
he IS not entitled to immediate payment (^0- It is not necessary 
or a judgment creditor to obtain a charging order in the division 
m which he recovered judgment before obtaining a stop order upon 
a fund in court to the credit of an action in the Chancery Division (o). 

91 L. T. Jo. 2o0; Le,j,,oUy. Western (1884). 12 

a;^ is-'i • [1903] 1 K. B. o34, C. A. ; see Judicature 

(jy A ^ ^ ^ ict. c. 66), s. .14 (,1). The remedy is sale, not foreclosure 

V. [1899] W. N. 2o(i); but see Lketts v. lUcMts, [1891] 

Tt < n Ci jurisiliction may be made by vii-tue of 

fr \ practice this could n t be done; see 

n '\J' ? oS L. T. 850; Kotchmann v. Meurice, supra. 

(k) Maantyre v. Conn, ll (1851), 1 Sim. (n. S.) 225. Payment out of court 
summanly on petitiou or summons will not be made without substantive pro- 

interested {Whitfield v. FricJcett, Exports 
liiookes {m2), 13 him. 2o9 ; Fearse v. Brooke, [1870] W. N. 216). Ou these 

( 1 87 5 " 20 Eq challenge the oider {Be Onslow’s Trusts 

4-0 ^ 2 305 : Stent v. IfiV/.-e«s (1854), Ivay, 

sinop Tini-iVp° f + 1 ,^^ y necessary to follow up tbe charging order by a stop order, 
snffinipiit 1/1 ^ i ^ ehaige to the Paymaster-General will in most cases be 
Sd molf mi Q. B. II. 488, C. A. ; see Supreme Court 

terestprl in n f ^ where a person becoming in- 

iot obtin n “recount in the name of another does 

disreo-Tvd nf 4, against the fund, and the fund is subsequently paid out in 

PavZ ir rf =ipi'arently, but not in tact entitled to it, the 

n default within the meaning ot s. 5 of the 

Trensiirv Uni 1 f 18,2 (35 & 36 Vict. c. 44), so as to make the 

PalA r mni j'ro® °i' Consolidated Fund {Bath v. 

fi K IfflA' t r’ (i379), cited [1901] 1 Oh. 464. n.). 

or fitopk ntt'pof r\ Specified fund has been ordered to be paid into court, 

cnnrf tV>m , ^ ^ has been ordered to be transferred into 

ns7g\ 4 x T transferre.i {S/iaw v. Hudson 

tit .fort 4 -h ; (1862), 11 \v\ K 17). Where 

fiton orHpr i*Q ° but ordeied, in a matter concerning it, to be sold, a 

urocopdiTio-c f appropriate, and the judgment creditor must take separate 

^ A c Y Y charging order {Ntwton v. Askew (1848), 11 Beav. 4-16). 

SriRTTva T practice in the Chancery division, see the judgment of 

SS! [i8l)5]'2 S:t’ 

Ch."l)f’'Sr ' 33® : Hopewell v. Barnes (1876), 1 
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o s„v, the person n l.ose interisrie songlt to be arcKT) “Z 
affid.ivit in supjiort may sometimes be required (s). ’ 

-vlneh the SeZS(") ' ” ““““ '''"iit »t 

ii“nenrcmlta‘ i,[ Srt Ze'tnZ'V” 

trneteee Zo‘Zvrr,„':”r‘'rhrh rs s: 

mj'ttim. uxi.octuiit o,i the doutli of an e.xisti„.r"m,!V!' '''i 

ask that t.iiy existing ordpi- for paviiieiit of divid o! ‘l‘^' ' 

ill Mad: V. y'o«dc, sapra, Stiuiuxg j rciiiiin-d tlm 't all'octed. 

Hint or oxleiit of tho assignor's ii,tor;st \ V . 1 , tl'« 

Ills interest and a now stoj. order is reonireil r. ,, ‘'‘‘“•■i'-“'wd 

should ask that tho notice required to be" i l 't l ‘)‘e .summons 

mder may ho given to tho transferee .nsrea,r- a , ‘''’''“or 

dealing wiHi the fuml, th!i su,:iis, w 

SLijneiJie Court [\iy (Hlite. !■ ■'’Ued, should be pioduced at tho 

(7) court under the Trijs^tno P ( a 

and MO previous application had been n.adc it u a l^M exceeded £l .000, 

stop o. Ju- should be by petition (AV yatayl,;/',, 7V i f(ls for a 

(r) Jar.soNS\\(n-(ume[m2),4 hc'iv VM L. £ ,o;j^ 

or a .stop order shall not he required to servo such '“''Tr" '““■‘"“'f'"!? botition 
llu) parties to the cause or matter or uiioii tlie'mv »^'"aiiions upon 

o the moneys or securities as are not som^ t “ l’“' t-'' 

(“• f o <hd. ^(i, r. l.'i). f" ‘’e aileeted by any such order ” 

Chancery I'oi m^ . 3 ftvl.‘,\"‘,si‘!’'’“?iif a(|i’i"'T"" ’’“e Ihinlell 

asMgnor's mtmest in the iinl ^ ^ 

will Imlli ''' " d feav rTi?r'‘*''f ?■ l’'-““e«iing.s 

iso allidavit in support of “"oo a 

siilliciontly aiipears from the proceedings , .V ‘‘^dgmihs title 

or other nistiuinentoi, wliieli the a.mliFati i/r'i" ‘I assign mo t 

.nfVf -r ; s £ 

and Older discharging the stop order ’>.ee U “f summons 

Si! ' " "■ ‘ 

(r) licar/e v. IMl f|.so-C’-i , “ dHO. 

-’■'it; Ward v. daa,om/'e IWm\ ISnclauaui (tSG'ft 3'! 11 

by obtuiiunj,- u stop order oIuimm v. i os'U, nunra. A n.n.f ' 

“■'■'fi,-.' d t S “«dT™t.”r '"b» i.. r:; f“ 

h- the stop order il oiili’a' 'lih; ■ \ ‘‘“t 'de priom y ^t j 

Onen v. A'a,,;,, , ch! 'he -natter 

• Ihe authorities as to priority by 
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Execution. 


Sect. 3. 

Stop Orders. 


The ordinary rule is that priority is given over prior incumbrances 
of winch the person obtaining the stop order had no notice at the 
date of the order, and this rule applies to execution creditors inter se, 
but not as between execution creditors and incumbrancers (d). 

meaus of stoj) orders do not affect execution creditors (except inter se), for they 
take only the debtor s interest, whatever it is {Dreardiff y. Dorrin.,ton (1850), 

after date of stop order will not prevent the priority gained by the stop order 
(1890) 1) 458) 

(1879), 11 Ch. D. 198; Montefwre^. Gnedalla, 
[1 J03] 2 Ch. 36 C. A. ^\ here a tenant for life of a fund in court mortgaged his 
mterest and afterwards became bankrupt, the mortgagee obtained, after the 
bankiuptcy, a stop order on the dividends, it was held that he was entitled to 
piiority over the assignee in bankruptcy who had not obtained such an order 

mPhSV '*0' ; also Palmer v. Locke (1881), 

Where a first mortgagee obtains a stop order on a’ fund' in court without 
giving notice to the trustees, after notice of a second mortgage given by a 
second mortgagee without knowledge of the first mortgage to the trastees but 
who has not obtained a stop order, the prior mortgagee is entitled to priority, 

stop Older is the proper way of perfecting a security which is in court, 

the olhce of the hustees being suspended V. Jiaileu (1883), 23 Gh. D. 

ZlL ’I "'.bo, at the time of taking his security, has 

no ice ot the existence ol the first incumbrance cannot by obtaining a stop 

Older gam priority over the first incumbrancer, even although the lattter never 
obtains a stop order (Re Holmes (A. D.) (1885), 29 Ch. Lb 786, C. A.). If, 
however, the second incumbrancer had notice of the prior incumbrance only 
when he obtained the stop order and not at the time of taking his security he 
IS not postponed to a prior incumbrancer who ha.s obtained no stop order IMidual 
Lde Assurance SocuUj v. inay/e.y (1886), 62 Ch. D. 460, C. A.). Where part of 
the lund IS in court and part in the hands of trustees notice must be given by 
the assignee to the trustees as to the latter part and a stop order obtained as 
to the toriner part in order to complete the security (ihitt ) 

receivership order is obtained by a judgment creditor and 
pait of the judgment deutors property affected is a fund in court in an 
administration action and, by reason of the fund in court beingin sufficient to 
meet the testators debts the judgment debtor’s share cannot be taken in 
execution or made available by any other legal process, a subsequent mortgagee 
O' ]U( giiient ci editor cannot obtain priority bv means of a stop order [lie 
Aniileseii [Marqws), de (rolre {Countess) v. Gantner', [19031 2 Ch. 727). 

Where the stop order obtained was general in its terms and simply upon “the 
share of the mortgagor, it was held that it affected the income arising from 
the fund notwithstanding the practice in the Paymaster- General’s office of 
tieating such orders as not atiecting income, unless income is mentioned on the 

; e 11 ° 1 °‘'' -7’ mortgagees obtaining the order were held to be 

entitled to piionty over the trustees of a prior settlement not disclosed by the 

™Ch^449)’ " obtained no stop order on the fund {Mack v. Postte, [1894] 

The notice should he given to the holder of the fund, that is, to the person 
haying the control or custody of the fund or legal dominion over it {Mutual 

\ ■ P ‘ataT";"'! at p. 471 ; Ward v. Buncombe, [1893] 

A. L. 384), but this applies only where the holder of the fund is converted by 

r 1 o *^® “ss'gnee {Ate/diens v. Green. Green v. Knic/hf, 

Lioyoj _ Lh 148, C. A. per Lindley, L.J., at p. 159). Therefore, where there 
are two settlements and the fund has been paid in under the former, a second 
mortgage, without notice, of the person entitled under the second settlement, 
who obtains a stop order on the fund in court, is not entitled to priority over 
e prior inoitgagee under the same settlement who has not obtained a stop 

OrClGr Dllt hnft A • r... * yY_. 


order but has given notice to the trustee'of“the7;sigro;\78tc7/:;;;V. Greel 

lie BvoUt^s l^ettl€me)it Trusts (1853), 1 AV. B. 

^ TT . - _ ^ - J .1 — 


l^eWement Trusts 1 W.it. 

444, following lIoU v. Dtwell (1845), 4 Hare, 446). The court has the custody 
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206. The costs occasioned by obtaining a stop order are in tlie 

discretion of the court (e). They are not, as a rule, payable out of 
the general fund (/ ). 

Sect. 4. Notice in lien of Distringas. 

207. "Where the stocks or shares charged are not in court it 

may be advisable, in order completely to protect the execution 
creditor, to issue a notice in lieu of distringas (g) 

A person claiming to be interested (/i) in any'stock standing in the 
books of a company (0 may, on an affidavit by himself or his 
solicitor m the prescribed form (/c), with such variations as circum- 
stances may lequire, and on filing the same in the Central Office 
with a notice also in the prescribed form (/), with such variations 
fn I'equire, and on procuring an office copv of 

of the fund for the purposes of the action under which it was on id in i r . 

c:a 7, srs,:- 

(c) Where any moneys or securities are in eonrf ir. + 1 .. i 

cause or matter, or to the account of mv r-Incc f ^ general credit of any 

to prevent the’transfer orpa Int of^url 

thereof, without notice to the assignee of any persorentiH^ ' P'**’*^ 

otherwise to any share or portion of Ruoh entitled m expectancy or 

whom any such order shall bo obtained on the securities, the person by 

affected by such order shall be liable at the discret*^^ moneys or securities 

pay any costs, charges, and expenses whiS to 

been obtained, shall be occasioned to any ’imty ‘irjl,? 

person., interested in any such moneys orL Se t? S r® 

(/) Orumly y. ]] ehter (18(i0), s W 1? 72 ) ^ i ‘ ‘ *’• t^)- 

fl848 . 19Jiiv iny. uJ',,., ‘ ^^ee also, as to cost.s. „ 


luauniin me iiank of bliwrlnTwi .lV or any pa 

incorponitod or not, from pennittii the tr^n^^l,^® f '^betl 
funds, or any stock or share, in any^pubHc r n, ! »^tock in the pul 

1.1 tho name of any person, or from^ pavi im a, ?d"''^ 
to become duo thereon; and undeVs S 7 ‘dividends due 

provided that im w.Vof rfLc/ l! *>’ t-'- Ord. dO r 2 it \ 

P--Ire Vy S“(.r .! 


“pri'»“.£?k"ThC77"'’ 7““' ipppwC', 

^ r. ii). securities, and dividends ther 

}7f ^7 ^PP- B, No. 27. 

/; i w., No. 22. 

^ ,»0 K. s. c., Old. 4G r 4 TP a, , 

stating on whose behalf it is ‘‘PP“<^«‘t to tho affidavit a ii 

person are to be sent W. / ^ '^^ut address notices (if a 

yi such notices shall be deemed^ffi b ^PP- No. 1 

post by a prepaid letter directed to\bnrr® ^®®'‘ "®“t through 

H.L.-XIV. stated: or 

I 
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Sect. 4. 

Notice in 
lieu of 
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The notice in lieu of distringas is given simply for the purpose of 
pi eventing the stock or shares from being dealt with by the company 

ckS? 0,4 it having an opportunity of asserting his 

does not do so within eight days (o). The protective proceedings 


any such substituted address as hereinafter mentioned whether the nerson to 

Sted L\Vftm tLTP?- Z ip 46^- erTnrss s‘o 

affidavit is filed hnt n altered by the person by or on whose behalf the 

bv^anv Lfsem.’ent substituted therefor, shall be. affected 

bv service of a memo alteration of address may be made 

foPservTce of alTe / the company in the manner required 

dunlLate must b^^ *'• original notice Ld a 

the orieinal affidav'tPf for the original (annexed to 

Ement to tf; made for sealing. Both must be signed by tL 

Sors tl, tJe benefe- \ ^s a member of the fiian of 

in that of the finu ^!if ^°tic®synust be signed in his own name and not 

Address mS W^voo bT standing in the name of one person the 

the addresses are unf where it is standing in the names of two or more 
comnanv but eneb ”®‘^®s®ary. A separate notice should be filed for each 
shares ^ comprise any number of different stocks or 

and onL^d.ukvafP'^^fE*'’rf,' f coPJ of affidavit 

comnanv as i^writ nf /• f • tke same force and effect against the 

Tm TpYiciT^ of _di.^n»^«sdulp8sued under the Court of Chancery Act, 

Bank of Fnp-lflliil’ Th would have formerly had against the 

the writ nrPiE^ntPrl' that after service on the Bank or company 

paid without notipp f shares being transferred or dividends thereon 

fn whTse nfrnp obtained the writ, but if the person 

to allow a (rMTisfp I’^qi^csted the Bank or company 

of Se 5? d^V^Jends, the B^nk or company was not by force 

an order of the pnurf refuse to remit such transfer or payment without 

^ date of the request {Ex 

(TYicict) S 4 0 of Chancery Act, 1841 

public summarily the Bank or any 

ckl inters transfer of the stock in which the benefi- 

generally by motion * \VP ^ application may be by motion or petition, but is 
deceased nerson nnH fP stock stood in the name of a living and a 

transfer he wns'diio f A f^?outor of the deceased person sought to restrain a 
he trust of Z ^-n of motion also in the matter of 

Sants W. N. 42). The court usually 

be served (ibid ■ AV day, and directs the stockholders to 

in-Sr a bem,f^ Ch. D. 549). A person claim- 

interest entitlintr hi asceitainable at a future date has not ar 

W. N. 109^ \V>iPro”+ia*^ unction under this section {Re Ashion, [1900 

undertaking as fn A ^ pai-te the order is subject to the usua 

accented ( Rp /v» undertaking of a married woman will be 

accepted [Ue / rynne (18s5), 53 L, T. 465). 

irz7/a»s v. StVey (1863), 4 Giff. 442; Peat v. 

party o-’ivino- +Po ■ ho9. The notice does not act as an injunction, but the 
the fund unH notice niust receive notice if anyone wishes to transfer 
It. S 0 * Orri iTioves withiii a ceitaln time (eight days, see 

Ch D 256 iiPr 1^ ’ ^ disf.rntyas is gone {Hobbs v. Wayet (1887), 36 

Joyce T nf r, ^ ^^^^'sfer of the shares {Peat v. Clayton, sttpra^ pe^ 

’ ** company is not bound to take notice of mere equitable 
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consist of an injunction to restrain the company, which is granted 
upon an undertaking as to damages (p). ^ 

The notice maybe withdrawn (5), or the party issuing it may 

request the company to transfer notwithstanding it(r), or may file 
and serve a notice amended as to the description of the stock to be 
affected («)■ The giving of the notice is not an election to take the 
notk;T(t)° ^ legatee can disclaim shares after he has given 

Sect. 5. hquitahle Execution, 

Sub-Sect. 1. I^ature of Equitable Execution. 

208. Equitable execution, so called, is not, strictly speakiii" a 
process of execution ; it is rather a mode of relief granted to a iud- 

law open to him, or ie likelj. to be efteclive owi/o Z the peSim 
nature of the property of the judgment debtor which it is sought to 
make available to answer the judgment {a). The process is Lsed 


His S 

-rr 2:i Ch. I). /^c Pn/;,„e(lSS5] Vi T T 

46o. [he company need not ho n u a o.S L. i 

the notice and theVlaimant in order that iho i ' ’ person 

company i.s unnccossardrnmde ^ bo p’anted If the 

it with costs (/idnV/(/e V >(/nV/r/enKiK\ a Af , as a^ain.'^l 

1 Hare 219 ‘^Tf ’nn ' i erhns v. Jlrad/ei/ 

Shearer (1821^ 5 Mail,]. 458 - MaS the t.an^lcT (AW« v. 

oXfo Sin? w “g;:;; a ’>>• v? -■ 

lion may bo made to cease bv an onim- signed by him, or its opera- 

by petition, or by siiinmoiisatchanibersdulvlen-ed'r' ""'‘ee, or 

to bo interested in the stock so hf . « 

Ord. 4(i, r. -)). The liLk d I-Vdan l ® '"'‘'ce (1!. S. f.: 

he attested by a liraetising solilitor . ^ ■■equirc.s the signature to the reipiost to 

soived^ereive tllf Jer!ifin"wlwsrname t^^^^ company on whom it is 

reipiest to porniit the stock to be transfo... ^ ''‘'P,''Cf''nting him, a 

the comjiany sliall not liv f'oice or in con -e dividends tboreon, 

authorised, without the ‘order of the .omt‘?,^‘''®"^‘ f ‘’’® "'d'eo bo 
transfer to be made or to withhold fBo ^ t ^'^fuse to p-^nnit the 

:::;5:ES:'S.sjrs BSk » “'i-* hiiLdf i 

' (if t J ra 'rail ”yr " ■" 

correct the description of the stock (hp.Jirief "'dice desires to 

notice and serve on thocomj.anv a di n fe l hie an amemlod 

Si'" s,;:r 

f Ih 131. C. A.; 77mm;«rm 
Ucasneur v. Mason and Barru [*18911 9 O ^ 

1 «. li. m. c. A., Kiv i J t 

^-0., at p. oo4. The appointment of 

1 2 
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Execution. 


Sect. 5. 

Equitable 

Execution. 



Present 

jurisdiction. 


209 . Since the Judicature Acts such relief may be granted by any 
ivision of the High Court (c), yet the jurisdiction to appoint a 
leceiver by way of equitable execution is still in practice limited by 
the former practice of the Court of Chancery, and, as a general rule, 
a ^®‘^eiver will only be appointed in such circumstances as would 
have cabled the Court of Chancery before the Judicature Acts to 
have interfered by way of injunction or receiver at the suit of a judg- 
ment creditor, and the powers conferred upon the courts by the 
Judicature Acts, and the rules made thereunder, to appoint a 
receiver must in relation to the appointment of a receiver by 

way of equitable execution, be read in the light of this overriding 
principle (d). ° ® 


^ ‘‘taking in execution ” within the meaning of a 
forfeiture clause {Blackman v. Fysh, [1892] 3 Ch. 209, C. A.) ; and see p?124, 

of interests in property could not be reached by writs 

outstandiiiD- lo 1^ f courts of common law by reason of prior or 

0824^ ‘‘J ®®tates or interests, such as satisfied terms (Kirby ^ Dillon 

those TiT-ini- e" ’ + of equity gave relief by regarding 

urme^n eve ;t as incumbrancL which a 

\t ^ 1 institute a suit to remove (Neale r. 

CStSTS fl 'o-- ; Anylo-Italian Bank v. Davie$ 

It marS^Efl “ “i““ctions by way of ancillary relief. 

h^ncJi-s ® still in cases where the prior or outstanding legal incum- 

them to have ree accounts intricate, or it is desired to challenge 

435 ’llVWri 7 / 7 TiQ-f^T {Beckett v. Buckley (1874), L. K. 17 Eq- 

W. N 1591 TheCr” 4 ^v, See Proskauer r. Siebe, [1885] 

if the derfre is te ns^ summons under Ord. 55, r. dA, or, 

r^v %/ ; (^iles, Beal and Personal 

tho lZd^r S ^ ^91. C. A.). “ Courts of equity will 

or a Z. ^ the execution or t4 benefit of an 

SenLeto by a prior title, either fraudulent or not 

iudo-menf is r,rnr^ ^ interest of the debtor in the property upon which the 
formerlv lent^Vio^r^^vi t° t)e executed. In some cases, where courts of equity 
relief of creditor ■ iegislature has, by express statute, provided for the 

relief in Pnnit-P- lii ^ ^ cases unnecessary. In any case, to procure 

to the extent ’ ® creditor must show by his bill that he has proceeded at law 

5th ed nK 47 i “ complete title ” (Mitford on Pleadings, 

/ affan 7W 2’ f,' ®®® observations of JeWel, M.E., in Anylo- 

1? Ch if 544 n “r®* C. A., and in Salt v. Cooper (1880), 

riS941 1 O lI’Roi^n’ Davey, L.J., in Burris v. Beauchamp Brothers, 

20 C P Tt IS- ®°'inty courts (B. v. Lincolnshire County Court Judge (1887), 
Vol Vttt nn 2 K. B. 121 ; and see title County Coukts, 

see title EeceiVee^s general jurisdiction to appoint receivers, 

^^’■porati.m (1880), 16 Ch. D. 143; iVanchester and 

HolZTi ^A/ n Barkinson (1888), 22 Q. B. D. 173, 0. A. ; 

Holmes v. Mtllaye, [1893] 1 Q. B. 551, C. A. Harris v. Beauchamp Brothers, 
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210 . Primarily, therefore, before a receiver can be appointed to 
enforce a judgment, and whether of real estate or personal property, 
there must be some legal impediment to the issue of execution in the 
ordinary course of law, whether by writ of fieri facias, or elegit, or by 
means of garnishee proceedings or charging orders {e) ; but, subject 
to this, the lemedy is available in the case of a judgment or order 
or the payment of a sum of money (J), or, in lieu of sequestration 
or attachment, to enforce an order for payment of money into 
court 0), and is not necessarily confined to the equitable estates or 
interests of the judgment debtor (It), In a proper case the court 
may appoint a receiver although the legal remedy against the legal 
property of the judgment debtor has not been exhausted (i), but as 
a general rule a receiver will not be appointed if a method of legal 
execution is available (/j), and an appointment cannot be made 
m respect o property which previously to the Judicature Acts was 
not either at law or in equity liable to be taken in execution (/). 

211 . The appointment of a receiver is not the only method of 
equitable execution ; a charging order over a fund in court or in 


^ ‘t' ('o., Ltd. V. Picard, [1909] 2 K. B. 903, C. A 

^louLTOX, L.J., (lissentin^^) ; see aUo R. S. C., Ord. 42, r. 3 
1 or the appointment, duties, powers, and liabilities of receivers generally, se* 

receivers of partnership property, see p. 1 1, anti auc 
HAfi fin 'V’nf ; Hkceiveus. _ to receivers in debenture-holders’ actions 

see tit! A R ^ ° 'n *’ receivers of railway property 

see title Railways and Canals. j i j 

e) See cases cited in notes («) to (c), pp. 115, 110, ante. 

f) Oheer y. Lowtiur (im), 42 T. 47 (alimony). Xo money is payable 

'I'jsoluto ( Il'iVts V. /.,-//■ (1888), 88 Ch. I). ItH). 

appropriate remedy {Stangey 

> ’ n ^ Bennett (1885 , 29 Ch. IJ. 998 ■ 

see ^^osjnM for Incurables, [1907] AV. N. 118)i 

37 s. 25 (8) of the Judicature Act, 1873(80 & 

convenient ’’ o’, do “ iust or 

Xdi CO nld no cnnv‘'‘ of a legal interc.st in land 

hmh could not com omently ho taken under a writ of ehyit {Re Rope (1880), 

H. 1 . 1). <43, L. A.), see also Orr v. Grierson (1890), 28 L R Ir ‘>0 0 A 

‘1" h?ri; ys.’ (“■ '7 " 

iidtXr d\t'’“'® that the fa;t thk£;i Xr’imi^^^ 

ie jnl t \£!'SntS oJ - i.n.£ter?;i in 

property which i'Vhri''^ 4 ^y---;,-er 


dictio;: a‘nd it w. si n'n r-.l'P* 'Vhero judgment debtors were out of the juri, 
to found earnishpfl i,roo ^ amounts of debts due to them in ord( 

able execution irJ/ ®ourt appointed a receiver by wav of equil 

C A ) Oberrhennsche Mctallwerlce, [1900] 1 K. B. 37; 

p.‘ ni'post '^“‘i^^^ture Act, 1878 (80 & 87 Viet. c. 00), s. 25 (8) ; an 

Rrotbers, supra; Willis v. Cooper (1900), 4 

Re'Pu2r<l 2 If Ranking Co. v. RaMnsim, supra 

C^’S9). « <-'h. D. 181, C. A. ; Ooldschmidt , 

Ed *T“’ [1893] 1 Q. B. 551, C. A. 

( \ ■'! { ’■ ‘‘“d nuis V. lleWer, supra. 

(0 bee cases cited m note (,), supra. 


Sect. 6. 

Equitable 

Execution. 

Legal 
execution 
must not be 
available. 


Other 
modes of 
equitable 

execution. 



118 


Execution, 


Sect. 6. 

Equitable 

Execution. 


the hands of a receiver, to which the debtor is entitled (m), and the 
giant of an injunction {n), are other forms of the remedy. 


Cases where 
a receiver 
has been 
appointed. 


Sub-Sect. 2.— a Receivership Order may he made. 

ft 

a receiver may be appointed in any case where it 

to enumerate or classify the cases in which the 
couit may exercise its discretion. 

pe simplest and most usual cases of the appointment of 
a leceivei are those where the judgment debtor has mortgaged his 

mortgagee. The equity of 
edemption which belongs to him cannot be taken under an 
elegit i}}), hut can be reached by a receiver ((?). 

dpbfm.^ > trust of land for the judgment 

debtoi It can be taken under an cZer/it, and the appointment of a 

receiver is not appropriate, but it is appropriate where there are 
several incumbrances of an equitable interest (?•). 

hr.} 1 ^ ? judgment debtor has contracted to sell real or lease- 

<innr.'^f ^ ^ interest under the contract may be 

to the risk that if the contract is 
escinded the appomtment may be ineffective (a) . A receiver may 

be appointed of a judgment debtor’s reversionary interest in the 
proceeds of sale of realty (h). 

A receiver of debts may be appointed in lieu of garnishee pro- 
ceedings in special circumstances (c), but not where a sum of money 
8 in a bailee s hands and could be seized under a fieri facias (d). 
buch an appointment is the appropriate method of execution where 


V TSsI'w -^88. C. A. ; Re Cardus, Armstrong 

generdly.^ ^ W. N. 1 , ; and see pp. 101-109, ante, as to charging orders 

y. RuUus (1910), 102 L.T. 

Ind see X iTjSo? obey Wfor costs) : 

Jil '■ “)■ “ (s) ^ “ “« »"*• 

(p) See p. 65, ante. 

loVT'-Ya/rr''^ (1757), 3 Atk. 739 ; Smith v. Cowell (18S0), 6 Q. B. D. 

t’is'?4 r i A. : and see Hatton v. 

C A • n^chL^^' ^nglo- Italian Bank v. Davies (1878), 9Ch. D. 

r Wells V. AV;.-. (1874). L.^ H; " 

a) Ridout V. l^oivler, [1904J 2 Ch. 93, C. A. 

an iniunctioifrr ^ of personalty, the appomtment has the effect of 

an injunction (iyrre// v. Pamton, [189o] I Q. B 20^ 0 A * Re Jones aivd the 

this case thedefPTis’ [19M^ 1 K E. 373, C. A. In 

diction available ^ company, had no property within the juris- 

England worp I'nrl process of execution. Certain persons in 

ascertain i 11 p- mrf ® defendants, but the plaintiff had no means of 

proceedino-f ^ a debts and therefore could not support garnishee 

Ter^ce Sio^ appointed. A receiver of a Civil 

fril ? W°mted in Molony y. Cruise (1892), 30 L. K. Ir. 99. 

W Morris y. laylor (1892), 32 L. E. Ir. 14, C. A. 
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a debt is payable to two persons jointly but the beneficial interest 
is in the judgment debtor (e). 

A receiver may be appointed (/) of a legacy or a share of 
residue under a will (t/) or of an interest under a settlement of 
personalty (//), even when reversionary (i), but there is no jurisdic- 
tion to make a declaration of charge over the interest in personalty 
in respect whereof the receiver has been appointed (A:). The 
appointment, even with notice to the executors or trustees, does not 
make the judgment creditor a secured creditor under the Bank- 
ruptcy Acts (1) nor, until an order for payment by them, under tlie 
Companies Act in case of winding up(m). The order does not 
interfei’e with the possession of the trustees or executors; it simply 
puts the execution creditor into the place of the debtor to receive 
the money («). If the judgment debtor under the terms of the 

settlement has no right to receive anything, a receiver cannot be 
appointed (o). 

\Aheie a debt is of a nature which cannot be attached under 
gainisliee proceedings, a receiver may be appointed — for example, 
where it is_ payable by the Paymaster-General under an order (p). 

In addition to the cases mentioned in the foregoing paragraplis 
and in the notes thereto, a receiver has been appointed by way of 


(/) P* see Macdonald v. Tacquah 

hold Mum Co. (1884), 13 Q. B. D. 535, C. A. ^ 

;/) Ite Potts, Px parte Taplor, [1893] 1 Q. B. G48, C. A. 

nsal n t'" u ^ W. R. 773 ; Re MNnlUj, M^KennaY, Harley 

riq/vn e pI'* (Marquis), de ha/ re {Countess) v. Gardner, 

M/ n " (27. A share as next of kin under an intestacy can also be taken 

(Mullane v. Ahern (1891), 28 L R. Ir. 105). An injunction will be granted to 
stop the executors parting with the money till the receiver can be properly 
appointed (Archer v. Archer, [1880] W. N. GO). Where the estate L bein- 
Vdministored by tlje court the execution creditor should obtain a stop orde? 

ItowhicLer;. no W. N. 9G). 

T, r- T. -17 ; Wei, I. v. StcUon (1883), 11 Q. 13 D 

j18, C; A. Ideal Ikddimj Co., Ltd. v. Holland, [1907] 2 Ch. Id7. 
j) I' mjijle y. Bland (1883), 11 Q. ]!. D. 711. 

I /< \ it 1 At t/t ir ^ 


V. uaraner, supra). But the annointment of a 
{/) he I otts^ Ax ]fCirte layloKy supi^a, 

(m) Cros/iaw v. Lyndhurat Ship Co., [1897] 2 Ch. 154. 

•x/ch i) 7^ “m rfth V. Arden (1885), 

tiou c'cllitor can in thf 

receiver (A>e CeaceluU'WeLr aalnC ^ 

Liacolnahire County Court 

17 . 1777 ^ rf fe'; 

toXi?'2Sd7bf£'.'ir’’ “ V'“ • ■* “T >>• •'» 

488. C A ) ^ ^ charging order {Drereton v. Pdwards (1888). 21 Q. B. D. 
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Execution. 
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Equitable 

Execution. 


equitable execution to enforce the payment of money ordered to 
be paid to a trustee in bankruptcy (<7) ; in the case of a ininf 

0^ a married woman which she 
was not restrained from anticipating (s) ; of money standing in 

another court to which the judgment debtor was 'entitled (tf- of 
If",!/ moneys arising from land situate out of the jurisdic! 

personal estate debtor’s share of a testator’s residuary 

peisonal estate, even though unascertained in amount (6); of a 


I'-X parte Official Receiver, [1896] 2 Q. B 481 
r) IRlh V. IF ehher (1901), 17 T. L. E. 513, C. A. 

mS. “Si: : s ‘2“? ‘.'n'Ji ,?'W' 

mpra; RoHtho & Co., Ltd. v U/d/i [[9( 51 1 ’ 0 tsi 

obtained leave to enter judgment under Ord 14 a 

for three months when he knew that arreaL^i ® T 

ff ApnVal tE! o If fri.! ^^^Id by the Court 

{Colyer v. Isaacs (1897), 77 l!!V.°198! made under such circumstances 

estate tl^at'^^ shoiilH**nn v f nf woman suing in respect of her separate 
ff her senLie nrene!t v af.” tj^eir taxed costs to be payabi out 

dentlyof s. 25 of fheSudkatfre AcTTsfa^'lf 

hie been taxed (C.™,.. x S“l° nswl i’Sh'^e” 

income of funds to \wh\rh ck *' ^ cannot be appointed to receive the 

V. Dimhhhy, [1904] IK B 2^ C^^A ^ f anticipation {Brown 

Q. B 784 C A - ip Ti'c.Vr/l , Barnett v. ILnvard, [1900] 2 

court fefuWd to V Co/,™ (1893), 69 L. T. 451, where tte 

a life interest undff a settlemeiItT m which a married woman had 

in respect of a debt contracted before Si“ f ha 

enforced in fki‘c TTrnvr i. t. ^cioie nei maiiiage or second marriage be 

anticipation, where\he re7ic't7n^if 00 ^*"^^’^^' restraint against 
ment for a settleinpnf- contained m a settlement or agree- 

{Birminqham Excelsior Manen s7"/ entered into by herself 

where the restrai I ' ^ 1 K. B. 35, C. A.). But 

(dm/ V. IUd,.m, (1880), 2d a B "d"c;“ C a'i"' T k“ h™' If irllta 

judgment was obtninpd A during the coverture, where the 

suS^t to anv coverture against her separate estate not 

[18911 20, B 422 C A anticipation {Pelton Brothers v. Harrison, 

which the judgment appointed of separate property 

2nied woman SpI; ^eid that the property of a 

and bad obtained restraint, who had been deserted by her husband 

(20 & 21 Viet c cction order under the Matrimonial Causes Act, 185/ 

since the restrai'ut still atfochfd appointment of a receiver, 

S 25 Ch. D. 413. 

Agenc,/ riRqoi^^pr^Qio”'^ Hiver Elate Trust, Loan and 

of rpbion that fhl will not be made if the court is 

(ftfTli/l f ^ receiver will be useless (ihid.). 

9 J {Maupm), de Galve (Countess) v. Gardner, [1903] 2 Ch. 727. 
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bailor’s interest in goods bailed, subject to any lien of the bailee (c)- 

of leaseho d property subject to a mortgage (d) ; and of the equity 
of redemiDtion under a bill of sale (e). ^ ^ 

213. A receiver will not be appointed by way of equitable 

execution of untaxed costs ( / ) ; of future earnings (g ) ; of rents 

profits, and moneys receivable in respect of an ‘^interest in 

patents (h) ; o a sum the payment of which to the debtor is wholly 

contingent and dependent on the will of another person (/); of the 

judgment debtors property generally (/.) ; of money which the 

judgment debtor cannot alienate (f) ; of book debts which have been 

got in by the judgment debtor who has spent the proceeds (m) ■ or 

where the judgment creditor has commenced an ac ion S 
administer tne debtor’s estate (n). ° 

A receiver will not be appointed over another receiver: the proper 
order m such a case would seem to be for the extension of thepoier 

of the receiver already aiipointed(o). ^ 

\ appointed of the salary of a public 

servant which IS actually due(p), but not of salary which Is not 

due, vhen such salary cannot be assigned iq). When a pens on 
of the pensioner a receiver of it cannot be appointed (r), 
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(0 /.crassmr V. yVfw,,, 0)1,/ riHUIl ■) (1 1! -i l' \ n * 
Ord 57 V 1 • *n n\ 7 T J • A* l>ut s 

IXTKHPLEADKlt. 


see 11. S. C., 


A. ; v:'a:.;oU.or,;;r p" i’, r i 

goods under a /(f. * piactice, however, is to seize the 

(/) M V. (19001, .11 Pol .In r.<)S- K.,f ,o t 

lie Johnson, [189S] 2 I. R 551 • Lo -il ^ If ' A' theatre) ; 

W. N. :3(J. ^ ^ II<ant/(on v. JJroijJen (No. 2), [1891] 

1 .5! P *1 IP "■ l'. A. (Furrci,. Moi-lton, 

g “ «■ “■ »■ >»- 

(/) As. for iifstance, a weekly sum onv ^ i . 
court of suiniiiarv iurisdiction "(Pro » ■ ' under the order of a 

(;;) ■ J'- “■ e. a.). 

IVaJdfll, [1892] P. 228;' ^VadJell v. 

A. ’ ^^t/ans V. Shephard (1889), 48 Ch. 1). 181, 

(o) Ta/Zc V. /I CO IN 1 TT 


(o) Ih/Zc V. 07?r;//,/(i824) 1 Hon. too 
f ;>) Ptcton V. ('idln,, [1900] 2 I. R.' oi^' C \ 

[im] Ta /a C. a. ; lle AUrams, 

III Iroland, who i.s a public and in.U, 

I. li. 09). and the %ak.T of in . ; r ' v. !k„n,it, [1904] 

'rrcaKury o' v. IM/hj 2 Phn n‘m ‘^“'‘"■‘^el to tho 

Jicaco {/’aimer v. Hate (is'oi) ‘)'h,v„r i i, I'.L'.'.l**’® ®'‘’ai-y of a clerk of the 
can a pen.sion granted nartlV'fivT. ’ cannot be assigned. Nor 

(IIV//. I. AoA/cr nsdll s^v! i ‘iO'Anunng duty or service bo assigned 

(r) Laras V. i/an-M (1880), 18 6 R r k n 

} W. • D. 1-i, C. ; Crowe \. Price (1889), 22 


Salaries and 
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cation. 


but where the pension is not inalienable a receiver may be 
appointed (s). 

Sub-Sect. 3. — Appointment of a Receiver. 

215. It is not necessary to institute a fresh action to obtain the 
benefit of equitable execution (t). An application for the appoint- 
ment of a receiver is made on motion or summons in the action in 
which the judgment or order was obtained (a). 

In the King’s Bench Division the application is made to the 
master in chambers (b), or where the original proceedings were in 
a district registry to the district registrar (c). In the Chancery 
Division it is the practice to apply by motion, ex parte or on notice, 
as the case may require (li). If the application is made by a 

Q. B. D. 429, C. A. A receiver may be appointed in respect of a sum arising 
from commutation of an officer’s retired pay (ibid ) 

(s) Manning v. Mullins, [189S] 2 I. E. 34, 0. A. ' 

AVa«a (1879), 13 Ch. D. 252, C. A.; Re Peace 
and Waller (1883), 24 Ch. D. 405, C. A. 

/ c\ r\ - 


i (ISSO), e Q. B. D. 75 , C. a. ; Salt 

es V. Milla(j€y [1893] 1 Q. B. 00 1, 


V. Cooper (1880), 10 Ch. D. 544, C. A. ; Holmes v. Millage, (18931 1 y. 15. ool, 

summons, see E. S. C., App. K, No. 26i, and Chitty’s 
oi-ms, pp. 222, 440. The appointment of a receiver cannot be obtained by 
executors of a deceased judgment creditor under an order to carry on proceed- 
ings under E. b C Old. 42, r. 23 [Norburny. Norburn, [1894] 1 Q. B. 448 ; and 
see De la (farfy) v. Hide (1885), 29 Ch. D. 351, C. A. ; Re Greer, Nappery. 
l'unshawe, [mo] 2 Ch. 217). A solicitor whose costs have been taxed at the 
instance of his client may apply summarily for a receivership order (Re Peace 

and (I aller, supra). An appointment of a receiver by way of equitable execu- 
tion may be made upon the certificate of a decreet df the Court of Session in 

tte Judgments Extension Act, 

R « i{l‘ompsoH V. Gill, [1903] 1 K. B. 760, C. A.). 

practice the application to the master is 
I w instance. The affidavit in support (see p. 1'23, 

^ ® practice master, who, if a sufficient case is made out, 

usually directs a summons to issue. The order is rarely, if ever, made without 

master may at the same time that he directs the summons to 

t>io -n injunction restraining the judgment debtor from dealing with 

pvm? summons. Such an injunction, how- 

r/riVv /V BanJc/ltfL V. Medway 

Upper Naviyatton Co„ [1905] 2 K. B. 3o9. C. A \ > some 


A7 • j- ry vx <,.uuiatJ yJUlOUUS liaUIC. IjUI, V. 

Upper Navigation Go [1905] 2 K. B. 359, C. A.) ; the affidavit must show some 

it, such, for instance, as facts showing that the judgment 
)lv TnnKP Q\\TO-\r ^ .X T 


deMo^r insrance, as tacts showing that the ludg 

p-rautprl th ^ ° make away with the property unless restramed 

granted, the injunction is incorporated in the Lmmons. 

(c) K. S. 0., Ord. 3o, r. 6. 

(d) 

16 W 

I'J-lTlul'irA fu’ 'D = [1889] W. N. 171. It has 

v the application should not, as a rule, be made in chambers 

cuJZ fl’ f (1«92), 66 L. T. 588). Unless in special cir- 

of Ptnoro’ er Will not be made upon an ex parte, application, but in cases 

of emergency an order may be so made {see Re Potts, Rx parte Taylor, [1893] 

11^6' 2 Ph ®Ti^’ ^ t 1 Ch. D. 276 f Taylor v. Eckersky 

qw’’’ C. A.; Re Pountain (1888), 37 Ch. D. 609, C. A.; -B« 

Socifh/ ’ M inter v. Kent, Sussex and General Land 

o O R ^ Uoudie, Ex parte Q-fficial Receiveryl).^^^^ 

CnTTiTrinno ^ ® usual practice is to appl^^ ex parte on affidavit ^ 

defendant assigning or dealing with 
TTm=:?K(? • ^ ^ ^ hearing of the summons. An undertaking in damages 

given upon an ex parte order which includes an interim injunction. 
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Sect. 5. 

Equitable 

Execution. 


party other than the plaintiff, notice thereof must be given to the 
plaintiff (e). 

216. Where no appearance has been entered in the action and _ 

judgrnent has been obtained by default, the summons cannot be Service. 

seived by being filed in default, but should be personally served on 

the judgment debtor (/). Personal service, however, is not strictly 

insisted on if it is shown that the summons has come to the know- 
ledge of the debtor. 

217. The application must be supported by an affidavit, which Affidavit in 
sliould state the amount due on the judgment, and that there is 

not sufficient property available by ordinary execution, and should 

describe the property and the nature of the debtor’s interest therein 

m respect of which the appointment of a receiver is asked, and 

that it 13 of value and the sum that the receiver will probably 

obtain (r/). It should also show the fitness of the person proposed 
as receiver (/i). ^ ^ 

218. receiver may be appointed by an interlocutory order in The order, 
all cases in which it appears to the court to be just or convenient ’ 

that such order shou d be made, and any such order may be made 

‘‘“‘I conditions as the 

court shall think fit (/). 

kurther, in every case in which an application is made for the 
appoin men o a receiver by way of equitable execution, tlie court 

nn, J ’ T ‘|®*'®™}"*’^g":l>ether it is just or convenient that such 
tS sl'ould be made, must have regard to the amount of 

be oS nid the applicant, to the amount which may probablv 
men ani? n ? receiver, and to the probable costs of his appoint^ 
ment, and may, if they or he shall so think fit, direct any itKiuiries 

on hose or other matters before making the appointment (/.). 

the extensToTn debt is so small as not to warrant 
t e expense of an appointment, an order will not be made (1). 

that the i)ioiioity will ho made aw , v I ai I"®"! oi danger 

\ • I • . _ ^ 


(/) Tilliufj, Lt(L y. lififtheAlHim 1 O p \ 

:>t fonnerly be served out of the nri r / * b ; ^'iniinons could 

. IS. I). «i 2 c) ; but since 11 ScZl n^ 

uocEDUitK.'^ ' - it can ; see title Practice and 

Zn.IT'’''""' J- «15; /. V. A'., 1,884] 

r\ i‘ffi>liivit, see Chitty’s Pomis, p„ 4;i7 -489 

(0. Judicature Act. 187:1 (;i(; & ;j 7 ^ c (iO ' s •>, am 
appoint IS entircdv discretionarv I.’,, * "V’ 

H. .S. C.. App. K, ^ 0 . cm ^ ®‘ ®"’®r appointment, see 

thS m anything‘’i,btho' .subiec/'orZ''t'‘T““^''’" 

“receiver” includes consl'mee^u- context roimgnant thereto, the word 
(If. S. 0., Ord, 71, r. 11 ^ manager appointed by order of the court 

apiiointed when the judbnMtdtht"kunrf*^''r-m ru'® n receiver will not be 

one for the discretion of the iudee or tto ? « ’'‘P*’® matter is entirely 
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Sect. a. 

Equitable 

Execution. 

Appeal. 

County 

court. 

The receiver. 


Accounts. 


As regards 
interest 
in land. 


219. An appeal lies to the judge in chambers from the decision 

by ™y ot eTuit‘/b“SeS„' J 

« discretion as to the person to be 
appointed receiver and the terms of his appointment. It is 

common practice where the judgment is for under ^50 to appoint 

the judgment creditor, who then acts without remuneration and 

Without giving security (o). If a stranger is appointed he must 

judgment is for less than £50, in 
which case the judgment creditor must undertake to be answerable 

nd ^he solicitor of the 

judgment creditor will not be appointed (g). 

222. The usual order directs the receiver to pass his accounts 

V.O such sums as are certified by the master as proper to 

f ^ balance to the judgment creditor for his 

, , , i'ii® receiver’s appointment are usually 

payable out of his receipts (a). 

Sub-Sect. 4. — F^'ecl of a Receivership Order (i). 

223. Upon the order being made appointing a receiver of an 

(m) Judicatm-e (Procedure) Act, 1894 (57 & 58 Viet. c. 16), s. 1. No leave 
to appeal is necessary (/hir/., s. 1 (4) (b) (ii) ). 

SeS ngosi 9 91 * (18ST), 20 Q. B. D. 167; R. v. 

//)’ w ^ County Coukts, Vol. Vni., pp. 433, 505. 

(o) ffewett V Murray (188o), 54 L. J. (cii.) 572 ; Fuggle v. Blmd (1883), 11 
Q. L Dill; MacntcoU v. Parnell (1888), 35 W. E 773 

oL fls When a stranger is appointed, he will not be 

obliged to give security when the appointment is made in respect of land and 

iudlmo°,V^ to receive the rents and profits. But in such case both the 

of tb^PnnrW v'w 1 ‘"'“t receiver must undertake not to act without the leave 

iilinf between £50 and £100 in amount the 

coS^ of J^vin ® u^^®, the receiver’s poundage, 

ammmf S ru”- ^1® li“iited to 10 per Cent, of the 

1iv tbo nrA ^ gment. In the case of debts under £50 the plaintiff is made 
unless fV,p*^!r responsible for the receiver’s acts, and security is not required 
fl?e • u* received is greater than the judgment debt and the costs of 

S e TWs t® ^4. As to "the regulations in force in 

nr, fWt Division, see Yearly Practice of the Supreme Court, 1911, 

rmTumernfinii n other respects the law governing the appointment, security, 

wnv r.f . ' . powers, and responsibilities of a receiver appointed by 

ilro,- execution are the same as in the case of an ordinary 
receiver, for which see title Eeceivers. b e case o 

W TK® 12 Ch. D. 447, C. A. 

11 Tu ^®®®'' ®?’® remuneration is decided under this ; see title Eeceiveks. 

IT, !/ exertion creditor’s solicitor has no authority to receive the money 
(l7 d Coope .t- Co. Ltd. V. Kidd (1894), 10 E. 528). 

HdO,,' ® order which directs the judgment debtor to pay the costs on 

They are costs of enforcing the creditors 

ufv ®^® according to the practice of the Chancery 

division, made payable as a debt by a mortgagor. 

douL ®1. bankruptcy committed by the judgment 

exeenfinn* c appointment of a receiver by way of equitable 

execution, see title Bankruptcy and Insolvtincy, Vol. II., pp. 271 et seg. 
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interest m land, it should be registered (c), and when this is 
effected, and not until then, it operates as a delivery in execution 
^ as to entitle the judgment creditor to a charge over the land(d). 
He thereupon becomes entitled, on issuing an originating summons, 
to an order for sale of the debtor’s interest (c). 

224. The appointment of a receiver of personal estate does not 
create a charge on the property (,/), nor does notice of the appoint- 
ment confer any priority (y) ; but the order prevents the judgment 

debtor from receiving the property or from dealing with it to the 
prejudice of the judgment creditor (h), and, having appointed a 

n^pvMit’ whatever injunction is necessary to 

assignee to the prejudice of the judgment creditor (i). ^ 

ihe receivers title to receive money issuing out of personal 

The title of the judgment creditor to money or goods in the 

The appointment of a receiver of personal estate by way of 

equitab e execution gives no power to sell the personalty in orde^r to 
satisfy the judgment debt (in). 


(r) I,ancl Charges Act, 190(1 ((i.'i & M Viet c ‘lol ^ , 

b/) y/atto, V. naiproo.! { 1 87^), 9 fh . App. 229 ; JlJuoJu y. Si/dick S' 'IS I T 
•' 1 - ' i .1 i •A.ji J. he decision in J /((^ruto/iy 

[iSiif ch." Arto threat 'of™ ’• 

]U(lK,nent debtor, see title Judgments a‘‘nd‘()udeks.'“^’"“ ‘‘‘ 

(pj ilio right to a sale iiml the procedure to obtain it are the ^-iTno n - +i 

ppiii SisilliP 

Ke lotts, Lx parte Taylor, [18931 1 O H (J4s P A 1/ 

•2 Ch. 428. ^ -!>• L. A., Lleyy v. Prtntts, [1892 

(.7) Arilen v. Anhn (188o). 29 Ch. D. 702, 709. 

W Hr Anylesey (^laryuiH), de (ialve (Countess) v. Cardner [19031 9 PI. -o- 
lyrrell v. Patnton, i lSOo! 1 O B ‘>02 20f; C A • /. L^;^03J 2 Ch. ,2< 

[1H91] 2 Q. B. 73, so, C. Jlarry., 
(0 Idjil Peddhuj Co Ltd, V. Holland, [1907] 2 Ch. 157. 

[I'i'ii] fs'™; c:'‘rA!,f,a ?■ 

[l'S97]2Ch. 154. V. LyiMurd 8/np Co., 

\!) Le„r v. M»son and Harry, supra. 

■ ) el cyrecave v. A'lcAotaoa (ls94), 71 L. T. 255 ; Fleyy v. Preniis, supra. 


Sect. 6. 

Equitable 

Execution, 


As regards 
personalty. 
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Sect. 5. 

Equitable 

Execution. 

Priorities. 


Examination 
as to means : 
(1) When 
judgment for 
recovery or 
payment of 
money. 


225 . The appointment of a receiver, whether of real or personal 
property IS always expressed in the order to be without prejudice 
to the rights of prior incumbrancers to remain in possession or to 
take possession of the affected property (n). The appointment of a 
receiver has not the effect of putting the property received in cus- 
todia legis (o), so that, apart from this provision in the order, a prior 

*-0 ^tiat the receiver obtains ( ii). 
i he order if made in respect of personal estate does not make 

the judgment creditor a secured creditor within the meaning of the 
Bankruptcy Act, 1883 {q), but a judgment creditor who has obtained 
equitable execution against realty is a secured creditor (?•). 



Part VI. — Discovery in aid of Execution. 

226 . ^Vhen a judgment or order is for the recovery or payment 
of money, the judgment debtor (or any officer of a corporation 
which is the judgment debtor) may, by order of the court or a judge, 
be orally examined as to means to satisfy the judgment (s). Under 
this lule IS included a married woman, although the judgment 
against her is limited to her separate estate (u), and a garnishee 
un era garnishee order absolute (Z>). The permission to examine 
officers of a corporation applies priim? /«cie to the secretary (c), but, 

^ t extends to all other officers and to persons 

0 ave een officers of the corporation (d). No other person can 
be so examined (e). ^ 

mu.st obtain the leave of the court to inter- 

Lhekl ^ “'oumbrance can be gone into on the application, and if it is 

brance/and r r has received to the incum- 

As t^the ^ 13 Q. B. D. SOT, C. A.). 

J'-ahey v. 2bit«, [i9mf A 

=’2 L. J. (cn.) 437, per Kixdersley, 

tru^ee^of ^Tnev^opp'^ ^^^2] 3 Ch. 94. A receiver is, however, a 

V. TaclflSSl) IS t h 1) 29^ “ 


n>^; ludout V. Fowler, 119041 Ch 93 C A • 
frWfcXiHr Vol. IL, p. 224. as\o“ sSred creditork 

(I) E S Ord Ch. D. 2o2, 0. A. 

(a) Ay les/ord (Countess) v. Great Western Rail. Co., [18921 2 Q. B. 626, C. A. 

onlv liiV Tnd" tb*^' (ISSo), 52 L. T. 431 ; but not where the order is 

T L. K 193 ) ^ S'l^ishee disputes liability (Jeffris v. TomUnsmi (1S86), 3 

V ^"('’'^^‘JMropolilan Tramways Co., [1892] 3 Ch. 70; Chaddock 

T-ar s t'396 2 Q. B. 153, 15^0’. A ; Manchester Val de 

t W. N. 127, C. A. 

1/orint 1- de V Industrie en France v. Farina (Johann 

Jiaria] Co., [1904] 1 K. B. 794, 797, C. A. 

(e) InutU V. Men (1887), 18 Q. B. D. 588, C. A.; Hood Barrs v. He^dut, 
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The order will be made upon application by summons before a 

master in chambers (/) and must usually be served personally (ry). 

It IS enfoiceable by attachment (/i). Unless the debtor is examined 

at his own house be is entitled to conduct money (i), but not to a 
witness’s expenses (k). 

The examination takes place before a master (/), and a 

cioss-examination of the severest kind is allowed so Ion" as it is 

directed to the questions of what, if any, debts are due to the debtor, 

01 what, if any, other property or means of satisfving the iud^metit 

or order he may have (m). The master has, however, a discretion 

as to the questions to be answered, and will not, for example, allow 

an examination for the purpose of extracting evidence for another 
case (n). 


227. It any diSiculty should arise in or aliout the execution or 
enforcement of any judgment or order other than for the recovery 
or payment of money, any party interested may apply to the coui-t 
01 a judge who is empowered to make such order thereon for the 
attendance and examination of any party, or as may be just(o). 

228. The costs of any application for the examination of a delitor 
or person against whom property has been recovered, and of any 
proceedings arising from or incidental thereto, are in the discretion 


K (2^2,^ the wording o 

no'*'"'’'"® the summons will l,e re(,un-cd if the debtor d: 
not appeal at the hcarl^^,^ m pernon or hv Sdlieitor. If he has entered la 

•ippoa.anco m ““''" the .summons will be .served by service on the file umie 

the afhdavit ’ summons will take the place o: 

(//) Moson y. MiiQf/en'flne (\SoG) IK (' It ni'> . i ..t i ■. , 

that the debtor knows of the oX midis ^ I’ he ,,rovec 

by attachment {luUlcr v. yVtnlt Sid 

merely on proof of knowledge of the order f/f. 7W- l ’ ^ ' However 

1 Ch. 092, 0. A.) ^ ^ ^^<>osemore, [1900 

(/<) Iho Older must be indorsed iindot’ 1? ^ p ri i fi 

r. j, t.U< 

S"" " h ' Vii p.,vm.,„ 

attendance under an order (In the (' / H>r attachment for non- 

payable is for the examiner {Lvl ) * ' amount of conduct mone 

Uhmicdry'nil'isimn bnt'usmilk t'ake nl'*':^ ''^•""h.ations are rarely held in th 
of the court (Hamilton v. lir.LuU,. ''^Hcial examinei 

th 


personal interest in a direVor nf \ possible that from grounds 

ordered (see Manchester I’al <Ip 7 ’» his examiimtion will not 

C. A.). ^ V. Slagy, [1882] W. N. 12 

7f) If a^/i.i7i5 V. Itoss, supra 

I'vobiitfl, i)i¥<ircft iind Adjiiiri.ltv'^ninlLf^^ V to an onlor ot tl 

i»« (d. tt a Via,. 0 . SO, 
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Discovery 
in aid of 
Execution. 


(2) In other 
cases. 


C'osts. 
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Part VI. 

Discovery 
in aid of 
Execution. 


Liability of 
officers. 


Palatine 

Courts. 


County 

Courts. 


Mayor’s 

Court. 

Court of 
Passage. 


of the court or a judge, or in the discretion of the examining officer 
if so directed (_p). 


Part VII. — Execution in Inferior Courts. 

229. The liabilities and duties of the officers of inferior courts 
in the enforcement of writs or warrants in the nature of writs are 
the same at common law as those of the sheriff (q). Actions for 
negligence or trespass will accordingly lie against them for acts and 
omissions in the execution of their office. The liability of sheriffs 
and their officers and of bailiff's of inferior courts for extortion or 
misconduct is regulated by statute (?•). 

230. The powers of the Palatine Courts of Lancaster and 
Durham to enforce within their respective jurisdictions their judg- 
ments and orders is co-extensive with the powers vested in the 
Supreme Court. The rules and orders of the Supreme Court have 
been adopted in both Palatinates, so that the practice is also 
identical {s). 

231. Execution in county courts is controlled and regulated by 
statute and rules {t). County courts have neither jurisdiction 
to enforce execution against land itself (m), nor against share- 
holders of a corporation on a judgment or order against the 
corporation, nor have they power to make charging orders or to 
issue writs or warrants in the nature of writs of sequestration to 
compel obedience to their orders. The judgment or order must be 
removed into the High Court to obtain its enforcement by any of 
these methods (x). 

232. Execution in the Mayor’s Court, London, is regulated by 
statute and by rules having statutory authority (y). 

233. The enforcement of judgments and orders of the Liverpool 
Court of Passage is regulated by rules which have been adopted 


(jP) E. S. C., Ord. 42, r. 34. It is the practice of the King’s Bench Division 
to regard such examinations as a luxury to be paid for by the plaintifi, and 
there is no appeal from the master beyond the judge without the judge’s leave 
{A<llington v. Cumjmjham, [1898] 2 Q. B. 492, C. A.). 

(<i) Jelks y. Hayward, [1905] 2 K. B. 460 ; see pp. 21, 39, 63, ante. The duties 
and liabilities of bailiii's of county courts are statutory : see title CotrNiY 
Courts, VoL YIII., pp. 425 et mj. 

_(»•) yheriffs Act, 1887 (50 & 51 Viet. c. 55); Inferior Courts Act, 1844 
(7 & 8 Viet. c. 19) ; see title Sheriffs and Bailiffs. 

(s) As to these courts, see title Courts, Vol. IX., pp. 120 et seq. 

(0 See title County Courts, Vol. VIII., pp. 550 et seq. . , 

(n) Notwithstanding that the county court has jurisdiction to /n 

receiver of rents and profits of a judginent debtor’s equitable estate in land ( 

V. [1908]2K. B. 121). 

(a:) As to the power of removing judgments and orders fi'om inferior cour 

for execution, and as to the power of enforcing the judgments of Scottish an 
Irish coui’ts, see titles Conflict of Laws, Vol. VI., p. 291 ; Judgments and 
Orders. 

(y) See title Mayor’s Court, London. 
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trom the Eules of the Supreme Court (a). It has no jurisdiction in 
equity, but can grant an injunction or a receiver and enforce 
obedience by attachment. There is jurisdiction to enforce jud^- 
ments or orders hy fieri facias or attachment, hut no jurisdiction to 
enforce execution against land or to issue a capias ad satisfaciendum 
or any process analogous to a writ of sequestration, nor is there 
power to make charging orders against shares in companies, or to 
issue a notice in lieu of distringas, or to make a stop order, or to 
enforce judgments against a corporation by writ of sequestration 
either against the corporation or its members. There is no juris- 
diction to issue epcution against the share of a partner in his 
partnership firm (6). In all cases where it is sought to enforce a 
judgment or order against property by process unknown to this 
court the judpnent or order should be removed into the Ili^li 

in’’ • ^ 1 of oof 'oore than i'20 (exclusive °of 

Sin enforced by the county court 

m .dslnf TI of which the judgment debtor possesses 

goods (t). Debts of the judgment debtor may be attached by ordiiiarv 
garnishee proceedings. The court can order discovery in aid of 

flu! procedure is adopted. The ollicm- to whom 

he Eules of the Supreme Court have been adopted (/) but the 

TvertorCmiH of^l^^^^ f^o 

of the coiiiE ^ ^ committed to the bailiff 

The same is the case with tlie Tolzey Court of Bristol (n) in which 
warrants are coininitted to the Serjeant at Mace 

islispsi as- 

Si ler L ? “■"» '•"> “"rts 

(^i) Uiulpr tho J iKli(‘utiir 0 Act ikvjj. /j* iv tt* j 

Cdiii't of Passage Act lS'13 foG A "i" \ ' f ' ^ c. G1 ), and the Liverpool 
pp. ITS et se,/. ’ ^ ^ ‘“f' see title Courts, Vol. IX., 

(h) Partnership Act, 1890 (53 & ,pi yict. c. 39), r 23 

T>ocal Courts ,!t"T{ecoId''Aci‘'^^'^Tm courts under the P.orough and 

Courts, Vol. Vm., ^ \ ,ct. c. 8G), s. G, see title Cour’ty 

of tho’t'oiirt of Passage of"t'he City of f^c'/crisdiction and Practice 

2.sth October, ISTsfsei ns-o^ c°ort, dated 

('/) See title CouRTrVo T V . <>- * ^ 

pursuance of the Judicature Arts n.' f *' '’’’ders and rules made in 

o'ders and rules wh^h “is well as any 

(’om tsofaras they , nay ‘‘re applied to theTokey 

Statutory Rules anil OrdeL June, 1878, 

{/') 1.5 & IG Viet, c 7G ^ Inferior Courts, p. M). 

(t) 17 & 18 Viet. c. 125. 

/*') p & 24 Viet. c. 120. 

K 
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EXECUTION CREDITOR. 

See Bankruptcy and Insolvency; Execution. 


EXECUTION OF DOCUMENTS. 


See Deeds and Other Instruments; Evidence; Wills. 


EXECUTION OF POWER. 

See Powers. 


EXECUTIVE. 


See Constitutional Law. 
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trator.” 


When 

appointment 
of adminis- 
trator 
required. 


Appointment 
of executor by 
nomination. 


Part I. — The Office of Executor or 

Administrator. 


Sect, 1. — Introduction. 

235. Upon the death of a person all his property, whether 
peisonal or real (with one exception) devolves upon his personal 
lepiesentative (a), that is to say, his executor or administrator, 
llie exception referred to is that of land of copyhold tenure or 
customary freehold in any case in which an admittance or any act 
by the lord of the manor is necessary to perfect the title of a pur- 
cliaser from the customary tenant [h). The exception only applies 
where the interest of the deceased was legal. An equitable estate 
in copyhold devolves upon the personal representative (c). 

executor is the person appointed by a will to administer 

e property of the testator, and to carry into effect the provisions 

of the wull {d). ^ An administrator is a person aiDpointed by a court 

of competent jurisdiction to administer the property of a deceased 
person (e). 

237. The occasion for the appointment of an administrator 
arises on the death of a person intestate. A person may die 
intestate either in deed or in law. He dies intestate in deed if he 
has made no will, or has made a will w^hich at his death has 
become entirely inoperative ( / ) : he dies intestate in law wliere he 
has made a ^yill without appointing an executor, or where the 
executor appointed by the will predeceases the testator, or is 
incapable of acting, or refuses to act, or dies without ever having 

e an executor who has proved his 
testator s will afterwards dies intestate, the testator is intestate from 
the time of his executor’s death. 


Sect. 2. The Appointment of Executor. 

Sub-Sect. 1. — By Nomination, 

238. The ordinary method of appointing an executor is for a 
testator to nominate in his will a person by the express designation of 
executor. The appointment must be contained in the body of the will : 
a direction beneath the testator’s signature cannot receive effect (/O* 

(a) The Act which provides for the devolution of realty upon a personal 
^presentative IS the Land Transfer Act, 1897 (60 & 61 Viet. c. 65) ; see title 
Descent and Distribution, Vol. XL, pp. 4-6. 

(5) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (4); see, also, title 

vesting of intestate’s effects in the President 
V 7 > Divorce, and Admiralty Division until grant, see p. H6, j) 0 st' 

(c) lie bomerville and Turners Contract, [1903] 2 Ch. 583. For the devolution 
ot the legal estate in such lands, see title Copyuolds, Vol. VIII., pp. S6 et seq. 
[a] bee Shep. Touch, (ed. Preston) p. 400. 

^ administrator as opposed to that of an executor is said 

ov *aahve, it derives its origin from a court of comnetent juiisdichoa* 
k,ee Shep. Touch, (ed. Preston) p. 431. 

Tord V. Ford, [1902] 1 Ch. 218; affirmed, [1902] 2 Gh. 

b\)Oy L* A# 

(<;) Shep. Touch. (ed. Preston) p.462 ; (7ra?/s5?*oo,^:v. Fox (1565), 1 Plowd. 275,281. 

^ U«68), L. R i P. & D. 556 ; In the Goods of Dallow 

(1S66), L. E. 1 P. & D. 189 ; and see title Wills. 
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239. Should a question arise as to the identity of the person so 
appointed, the court will look at the surrounding circumstances at 
the date of the making of the will (;) : it will not, however, accept 
evidence of the actual intention of the testator (/.•), except in a 
case where the description is equally applicable in all its parts to 
two or more persons (/). Where there is an individual exactly 
answering to the name and description, the court will not admit 
evidence to show that some other person was intended ()n). There 
may be such an uncertainty with regard to the person intended as 
to render the appointment entirely void (n). 

240. A testator may authorise another to nominate an executor 
of his will, and eflect will be given to such nomination (o). It 

'would appeal that the person authorised to nominate the executor 
may nominate himself (p). 


iSub-Sect, 2.— />y Jinpliration. 

241. Even though^ a testator may fail to nominate a person in 
exiiress terms to be his executor, yet if upon a reasonable construc- 
tion of hiH w ill it appears that a jiarticular person has been appointed 
to perfoim the essential duties of an executor, such an aiipointinent 
IS suflicienl to constitute that person an executor (7). The iier.son 
so appointed is called an executor according to the tenor ; thus a 
peison w ill be executor according to the tenor if, being made residuary 
legatee, he is appointed to discliarge all lawful demands against the 
estate (r) ; or where the testator, having directed all his just debts and 
funeral and testamentary expenses to be dulv ])aid and satisfied as 
.soon as conveniently may be after his decease, gives all his personal 
estate to a person upon trust to convert into money, get in and 
receive the same, and to divide the money thereby produced eipially 
ai^st his children (,v); or even where he is simply appointed to 


lA' See,too,r,4,.v:7;^S (1 JIM, lum] P. 

(is:..), L ii:A & ’‘■ 

mSf-/;! 1 Ecc. o4S ; L, the <lou,U ofI>eirln,u,n 

2 lioh. Keel. ;H4. ' v. J*atdH 

00 In the M ofJhpkr (1801), 2 8w. & Tr. 127. 

0 Notes oI ('uses, 99; /« the of 

iii wl.ich case the e-^e, t hi du t ,7 

the colloetioi, of the (leceiiscd's ■ilJts t e.xeeutor wore dehnedto consist of 
didds, and the dischar<'o of tho 'l7 Innoral expenses and 

(lltlO), .71 Sol. Jo. .I7,s, ” lej'acies; /« the (ioo'ls of Jt. Jlrowii, ileeeased 

n7mu'' without ^piiointod uni- 
I.rohate U. hini as Eie practice to ^^rant 

administration with the will n ""‘‘‘'<'‘1 to 

H lu the hood, of yivTi) m t r r , 

hebts IS not indispensable (/a L l/o^/Zo/ i/.A'i;, ^ S7 [ 21 l/’l^r 


Sect. 2. 

The 

Appoint- 
ment of 
Executor. 

Identity of 

person 

nominated. 


domination 
by anotlter 
than testator. 


K.xecutor 
accftrdiii" to 

the tenor. 
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special 
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Different 
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different 
properties. 


Appointment 
of separate 
executor for 
real or trust 
estates. 


pay all the just debts of the testator (i). If a testator employs the 
woid tiustee ^ in a loose sense, the person appointed trustee is 
entitled to obtain probate of the will (a). But where it cannot be 
gatheied fiom the will that the person named as trustee is required 
to pay the debts of the testator, and generally to administer his 
estate, he is not entitled to probate (b). A person may be an 
executor according to the tenor even in a case where other persons 
have been expressly appointed executors of the will (c). 

Sect. 3. Executor for Particular or Limited Purposes, 

242. A person who is appointed executor of the whole will, or 

of all the testator’s property, or indefinitely, is called a general 

executor. But it is not necessary that a general executor should 

be appointed ; the testator may limit the appointment, and the 

peison who holds such a limited appointment is called a special 

executor (d). The directions containing the limitation must be 
clear (c). 

243. A testator may make one person executor of all his cattle, 

corn, and movable goods, and another of his leases (/); he may 

make cei tain persons executors of his property abroad, and others of 

his piopeity in England (/y); he may appoint certain persons to be 

the geneial executors of his will, and others to be executors for his 

business or for property situated in a particular country {h). When 

a peison is appointed executor for a j^lace abroad he is not entitled 

to piobate in this countiy (i). A person who is nominated executor 

only of the property not specified in the will, and is precluded from 

dealing with tlie property disposed of by the will, is not entitled to 

piobate, but may obtain letters of administration with the will 
annexed (/i). 

^ It is conceived, however, that in the case of persons djnng on or 
since 1st January, 1898, the appointment of one person as a separate 


(a In the Goods of Leven and Melville [£arl) ISSOr Ts R D. 22 ; 

/""/Y P. asO; In the Goods of Kirhy. 

( 2 Lee, 294 ; In the Goods of Jones 

{James) (IbOl), 2 Sw & Tr. 155 ; In the Goods of Fraser (1870), L. E. 2 F. & F. 

r ’ of Punchard (1872), L. E. 2 P. & D. 369; In the Goods of 

Aojuy (18,4) L. E 3 P. & D. 157 ; In the Goods of Toemy (1864), '3 Sw. & Tr. 

[1909] P M5 Mad-enzte, 

(1819). 3 Phillim. 116; In the Goods of Brown (1877), 2 

7iq(w\ o- ^ r (188")- 18 P. D. 20; In the Goods of rajht 

zo 1. Jj. K, 15. 

(rf) Godolphin Orphan’s Legacy, Part IL, c. 2, s. S (1). 

ir (1820), 3 PhilHin. 424. 

(y ) M ent Off. L.M., 14th ed., p. 29; Bose v. Bartlett (1633), Cro. Car. 292. 

>'ll n of Harris (1870), L E. 2 P. & D. S3. 

3 'J'rnsts, [1894] 1 Ch. 707; Be Cohen’s Executors and London 
County Council, [1902] 1 Ch. 187. 

(0 Velho V. Leite (1864), 3 Sw. & Tr. 456. 

(/-•) In the Goods of Wakeham (1872), L. E. 2 P. & D. 395. 
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executor of a testator’s real estate would be a bad appointment (/). 
An appointment of a separate executor of a testator’s trust or 
mortgage estates ^YOuld also be invalid in the case of a person 
dying after 1881 (m). 

244. A testator may appoint his widow to he his executrix 
during her widowhood («), or his son to he his executor upon 
attaining his majority (o). He may make the appointment con- 
ditional upon the happening of a certain event (p), and he may 

upon the happening of a certain event substitute one executor for 
another {q). 


Sect. 4. — Who may he appointed Executor. 

245. No restriction whatever exists upon the choice of an 

executor (r). If, however, the person appointed be an infant or a 

minor, or of unsound mind, probate will not be granted to him 

during the period of disability, but, if he be sole executor, letters of 

administration with the will annexed will be granted to a guardian 

or other person on his behalf (.s) ; if he be one of several executors, 

power will be reserved to him to prove after the removal of the 
disability. 


246. If the King be appointed executor be nominates trustees to 
execute for him, and auditors to whom the trustees are to account (t) 
If a corioration aggregate be appointed, being itself incapable 
of taking t le executor’s oath, it appoints a person styled a syndic, 

(0 The La.ul Tnmsfcr Act, 1897 ((iO A (il X 'ict. c. (i:.), s. 1, itself ,,n,vi,los for 
the .levolutum of real e.stato on death ; by the A<-t it is, notwithstanding anv 
testamentary disposition, to devolve to and beeoino vested in the porsomil 
representatives or representative from time to time, and the personat reiire- 
sentative IS defined by the Act (s 2-1) to mean an executor or inlministrator. 
IhoiiKh the Act IS expressed to bo an Act to establish a real representative 
(see 1 , reamble), >t -lowbere uutl.orises the appointment of a real roiiresentative 

renlVlIproleiU^ ^ ■' 

the Conveyancing and Law of 

ii()])CU) Act, lb81 (4-1 iv Ao \ let. c. 41), s. ;i(). 

(») ■\VtfMt. Oil. Kx., Mth cd., p. 29. 

(o) JUfL, ]tp. 22, 2;j. 

(p) In the (loch of /.an;//ord (18(17), L. If. 1 V. & I) 4o8 

.7 S 78 i"'i* ^ Iv'C. 2;io; In the Goods of 

',,11 7 Vi V ’ of Iktts (18(11), 30 L. J. (r M & A 1 

1(11 , In the Goods of I.anc 18(1-1), 33 L J (r M A a 1 IK-. - n '/■ / • 

AW.r (1871), L. 11. 2 P. A ]). 304 . ^ 

(r) 'llie eltect of the Naturalization Act, 1870 (33 A 34 Viet, c 141 s 2 is to 
enable un ulien to be an executor; see title Ai.ikxs, Vol. L, p 309 • the dis 

Si A 40 ViJn c'a "'“s' ^I^»Tied Women’s Property Act, 1882 

2 S\v. k Tr. i i;j ’h7 *’ ’ ^^riuthurnt v. Tvrnlin and Banken (1861), 

{>■) Administration of Estate.s Act 1 T9K rion ^ /- oiu i. 

will in the first case be made Tim 

1 . icV^Zi T will be made to (ho 

1 - (If there is real estate) ; see 

VuMa.Vp^l^)^|* CO.XSTITUTIOXAL LaW, 
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Sect. 4. 

Who may be 
appointed 
Executor. 


The Public 
Trustee. 


A partnership 
tirm. 


Persons of 
bad character 
or in poor 
circum- 
stances. 


or nominee, to receive administration with the will annexed and 
the syndic is sworn like any other administrator (ii). Where the 
corporation aggregate is appointed together with one or more 
individual executors, administration will not be granted to the 
syndic unless all those individual!}" appointed renounce probate (r). 

p i r statute (.r), and the rules made thereunder (a), the 

i ubhe Irustee has been established as a corporation sole with power 
to accept probates or letters of administration of any kind. 

247. The appointment as executors of an ordinary partnership 
im IS considered to be an appointment not of the firm collectively, 

but of the individuals composing the firm ; accordingly the dissolu- 
tion of the firm does not affect the appointment (/i). The appoint- 
ment, moreover, only extends to the members of the firm at the 
c ate of the ^Yill, unless a contrary intention is expressed therein. 

248. The courts will not accept the disabilities recognised by 
le canon law on moral or religious grounds (c): nor will probate 

be refused on the ground of the bankruptcy or insolvency of the 
executoi («). ihe courts of equity have, however, in the latter 
case assumed the jurisdiction of appointing a receiver (c). The 
jurisdiction is not exercised where it is shown that the testator 
ninself was at the time of making his will aware of the financial 
l)Osition of the executor (/) : where there is a solvent executor 
wi ing to act, the court M'ill restrain the bankrupt executor from 
acting, but will lefrain from appointing a receiver (y). 


Devolution 

of,otlice. 


Sect. 5. Devolution oj the Representative Office, 

Sub-Sect, Death, 

Upon the death of one of several rej^resentatives the office, 
with its incidents, duties, and powers, and the interest in all the 
piopeity vested in the representatives by virtue of their office, 
devolves upon the survivors or survivor (h). 


(jO Went. Off. Ex., 14th ed., p. 39 ; Li the Goods ofBarke(m% 1 Sw. & Tr. 

till r. 2SS, where administration with the will 

gii^ided to the general manager of a limited company appointed 

title CoupoiiATmNs!'m y I'ir, aclministratiou ; see also 

{v) In the Goods of Martin (1904), 90 L. T. 264. As to renunciation, see 
p. 143, jmt, 

•’■wrr.n.i 

(«) Public Trustee Rules, 1907, r. 7 (b) 

(6) In the Goods of Fernie (LS49), 6 Notes of Cases, 657. 

(c) It V. Itanies (1698), 1 Ld. Eaym. 361. 

{d) Hills V. Mills 0691), 1 Salk. 36. 

rn (1764), 1 Wm. Bl. 455 ; Utterson v. Mair (1793), 2 Yes. 95 : 

xr iT ^ n. ; cited in Howards. Fapera (1815). 

/ Dowd V. Ilawtin (1S81), 19 Ch. D. 61, 0. A. 

''•/’“'•'•on Co. (1853), 18 Beav. 146, 161. In Lanfey v. 

; , h ^ subsequent knowledge of the testator was not held 

to be a ground for refusing the appointment. 

{</) Bowen V. Phillips, [1897] 1 Ch. 174. 

v. Clarke (1747), 3 Atk. 509 ; Eyre v. Shaftsbury {Countess) (1722), 
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.SECT. a. 


Devolution 
of the 
Repre- 
sentative 
Office. 


Full executor 
of limited 
executor. 

Executor of 
executor. 


Administrator 
of executor. 


250. In the case of the death of a sole executor, or of the last 
survivor of several executors (/), the office devolves upon the 
executor of the sole or last surviving executor (A). If, however, the 
representation is to be transmitted, the original executor must either 

by himself (1), or by his attorney (/«). have obtained representation 
to his testator’s estate in England (»)• 

251. A full executor of a limited executor sufficiently represents 
the estate of the original testator (u), hut not a limited executor of 
a full executor (j>). Thus, where under the old practice of the 
Probate Court a limited grant was made to the estate of a married 
woman, the chain of representation was broken ( 7 ). The modern 
practice is, however, to make a general grant (r). 

252. The office does not devolve upon the administrator of an 
executoi . Tpon the death of an administrator the office does not 
devolve ; a fresh grant of administralion to the property of the 
original testator remaining unadiiiimstered must he obtained (a). 

Srn-SECT. 2 . — By Assiynnunt. 

253. Neither the office of executor nor that of administrator is Under ti.e 
assignable at common law (M, but under statute (r) both an executor 

and an administrator may, with the consent of the court, after such 
notice to the persons henelicially interested as the court may direct, 
transfer the estate to the Public Trustee for administration either 

solelyor jointly with thecontinuinge.xecLitorsor administrators, if any. 

254. 1 he coiiit has also power, upon the application of a Under 

peisonal^ lepiesentative or of a beneliciai*}’, to appoint a person -Judicial 

called a jiidudal trustee to act in the administration of a deceased Act, 

person s property, and, if sufficient cause is shown, to displace the 
personal representative (r/). 

( 1 ) AVlien a sarvivinj; executor to whom power to i.ro^has^heen Telelvod 
lb, upon the (loath of the actuig executor, cited to take probate, and d,)es not 
aiipcar, the o liee devolves upon the executor of the acting executor without 

S/ll/faSGO " Sw r-r' /a the Goods of 

^ (1860), - bw. A. ir. 1.), as (-otTectod m the Errata and CoriE'-enda • 

compare “l^o 1 ourt oi 1 rohate Act, 18, kS (21 & 22 Viet. c. 9o), s. 1(J). ° 

(A) \yeiit. Oif. Ex., 1-lth ed., ])p. 4G2, -Kid. 

7 1 ««lk. :299, 308; 27cy/or,/v. 7Vai7(1834), 

atSLilbHOrh,”/’ ""r'V ««‘licient if tire 

f i I, ; 1 /«U/» 1 « {Doana Maria I ca) (1884), 9 P. I). 230) 

«) l,i the Goo,ts of Gaijnor (1809), L. R. 1 p. & J). 7 V 3 , ^ 

Jt 13?alr to a limited executor, 

(lOTSlt itlh 7 ? ^ tvWs oflhid.jer 

Goods of Ilo.hes 

(r) See p. 170, po.st. 

(a) See p. 195, post. 

f U n '?‘r t’'®^ton) 405 ; 2 Bl. Com., 500. 

<) 1 uhhc irustce Act lOuO (o Edw. 7, c. 55 ), s. 0 (2). 

r 18981 tcf3'52 K a* *^'1 ' ^ (2) i Jie 

u 207 Per tJ ‘ke Act, see W. N. (1897), Part 11., 

■, U i r I vesting and other orders consequential upon the appointment of a 
judicial trustee, see title Trusts and Trustees appumimoni oi a 
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Executors and Administrators. 


Sect. 6. 

Acceptance 
and Refusal 
of the 
Office. 

What acts 
constitute an 
acceptance 
of office. 


Sect. 6. — Acceptance and Refusal of the Office, 

Sub-Sect. 1. — Acceptance, 

255. The most obvious method of accepting the office is for the 
person appointed executor to obtain a grant of probate {e). But 
the executor may, without any application for probate, do such acts 
with reference to the testator’s estate as constitute an acceptance 
of the office. Acts which show an intention on the part of the 
executor to take upon himself the office (/), or which would, in the 
case of a person not appointed executor, render such person liable 
as an executor dc son tort (g), constitute an acceptance. The release 
of a debt of the testator (h), the application, even though unsuccess- 
ful, for the payment of money owing to the testator (i), a statement, 
in answer to an inquiry by a creditor, that the will has been proved, 
and that the writer is one of the executors (A'), would amount to an 
acceptance. 


What acts do 
not amount 
to an accept- 
ance. 


256. The mere performance of acts of charity or of necessity(0 
do not constitute an acceptance ; and the executor may examine 
into the testator’s books, with a view to determining whether he 
shall accept the office or not, without rendering himself liable to 
take probate (m). An application for probate, even followed by 
taking the oath of office, does not prevent the executor from 
renouncing before the grant has actually passed the seal (n), 

A person named as executor may act as the agent for a co-executor 
who has proved theMull without rendering himself liable to account 
as an executor (o), even though he has not formally renounced (p). 


An executor 
who has 
acted cannot 
renounce. 


257. An executor who has once so acted as to show an intention 
of accepting the office cannot afterwards renounce (q ) : he may be 



(c) A person cannot be compelled to accept the office, even though he has 
agreed to accept it in the lifetime of the testator (Doyle v. Blake (1804), ^ 
Sch. & Lef. 231, 239). 

(/) Bac. Abr., tit. Executor, E, 10. 

((/) Long and Leaver v. Byrnes and Hannam (1832), 3 Hag. Ecc. 771. As to an 
executor de son tort^ see p. 147, post. 

ill) Went. Off. Ex., 14th ed., p. 94; Pytt v. Fendall (1754), 1 Lee, 553. 

(f) Re BtevenSj Cooke v. Stevens, [1897] 1 Ch. 422. 

{k) Vickers v. Bell (1864), 10 Jui'. (n. a.) 376. 

(/) Shep. Touch, (ed. Preston) p. 466 ; Long and Fearer v. Symes and Hannam, 
supra. See further, as to what are acts of charity or necessity, p. 148, . 

(m) Godolphin, Orphan’s Legacy, Part II., c. 8, s. 6, 3rd ed., 102. Taking 
possession of the testator’s books of account may be sufficient to show an 
acceptance {Clark v. Phillips, Bayles v. Phillips (1854), 2 W. B. 331). 

(n) Jackson and Wallington v. Whitehead (1821), 3 Phillim. 577 ; 

V. Prendergast (1830), 3 Hag. Ecc. 212 ; Mohamidu Mohideen Iladjiar v. Pitcn^V^ 
[1894] A. C. 437, P. C. 

(o) Orr V. Newton (1791), 2 Cox, Eq. Cas. 274; Doi-e v. Everard (1830), 1 Russ. 
& M. 231 ; Rajjner v. Green (1839), 2 Curt. 248. 

(p) Stacey v. Elph (1833), 1 My. & K. 195. ^ ^„,7 

(?) Rogers Frank {\h2i), 1 Y. & J. 409; Long and Feavei' v. 

Hannam, supra; In the Goods of Badenach (1864), 3 Sw. & Tr. aoo, 
and see In the Goods of Veiga (1862), 3 Sw. & Tr. 13, where 
had taken a grant. In In the Goods of Fitzpatrick {IS92), 29 L. B. 
it is said that the court may, though perhaps it ought not to, accep 
executor’s refusal, notwithstanding he has administered. 
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cited to take probate (r) and be peremptorily ordered to do so(s). Sect. g. 
Nor can he discharge himself from his liability to account as Acceptance 
executor by renouncing and paying his receipts to the executors Refusal 
who have proved ( 0 . of the 

258 . An executor cannot accept in part and refuse in part: he — 
must accept or refuse the office in toto (a), 

An executor of an executor, who has accepted the executorship of 

the latter testator, cannot renounce the executorship of the 
former (i). 

The acceptance of the executorship involves the acceptance of the 
ti lists which the testator himself may have imposed upon his 

■i* J. 1 t 7 \ in a court of equity are considered to arise 

trom the office (r/). 


bUB-SECT. ^.—nefmal 

258 . A persmi appointed executor wlio does not wish to act may 
renounce the oftce : he may renounce either personally or by power 
of attorney (e), and his renunciation need not be under seal ( /) 
ihe ixmuncia 1011 is not final until it is filed in the proper court fi/) 
nor does it become effective until filed {h). The executor may 
renounce as soon as his testator is dead, and his renunciation can 
be filed, provided it is accompanied by the original will (i). 

260 . Where a person renounces probate liis rights in respect of 

1 ml cease, and the representation to the testator, 

and the administration of his effects, devolve and may be committed 

n ike manner as if such person had not been appointed executor (k) 
A pei-son who renounces probate as executor is not in prac-' 
tice allowed to take representation to the testator in another 
chaiactei (/), except by iierniission of the court (m). 


78^?. T. 812 ; In the Goods of Coates (1898) 

such u citation, unless^here'Vs indlrseT uiwrthe cTt ‘Ps«Peying 

he is liable to lu-ocess of executi.m ^ citation a inemorandum that 

the same(l{. 8. C., Ord 41 r 5 - /, /; coiiipelliiif^ him to obey 

v/aA (li),!,'' '■ iAA A (>»■), «« i. T. ««). 

>1 »«.; V. |,;'c2), i'ab. ill ■ ^ 

’n p. 4GG. 

' £'• (18P1'): 9 ? L. E- 

2 Mol. 533; 

io 'Slm"'Law’ if KxecutM^Ttf ’ed 26 Ch. I). 783. 

3 b\v. & Tr. 490. ’ ^ Goods of Itosser (1804), 

(1804), 3 Sw. & Tr. 420 

}j) In the(] 0 (Asoj Morant (1874) L R ‘i |> A!' T) i-i rn • i. 
I'onuneiation mu^t be hied in \h^ lilir '• ^ instrument of 

regifstries. principal re-i.try, or in one of the district 

(/f) j'^ jl>^'Goo<js of Morant, snpra. 

[]} J't t/ui (roods of Fenton 3 Arlrl 9- 

/.') cwt of l‘robato Act, m:ko A y"\ . 

(m) In ihe GoAs of dill (1873) T if ‘i 7, \ , . 

(1878), 3 1>. II. 71 ; i """" 


By renuuciu 
tiun. 


The effect of 
remmciatiori. 
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Executoes and Administeators. 


Sect, 6. 

Acceptance 
and Refusal 
of the 
Office. 


Withdrawal 
of renuncia- 
tion. 


Refusal by 
non-appear- 
ance. 


Source of 

executor’s 

title. 


Validity of 
his acts. 


A person entitled to a grant of administration or administration 
with the will annexed may also renounce, but in such cases the 

renunciation does not bind the representatives of the renouncing 
party. 

An executor to whom power to prove has been reserved may, 
by leave of the registrar, renounce after probate has been granted 
to a co-executor, 

261. The court may, in a proper case, allow one of several 
executors to withdraw his renunciation for the purpose of taking a 
grant (?i) : but when all the executors have renounced and letters of 
administration have been granted, a renunciation cannot subse- 
quently be withdrawn (o), nor will the withdrawal be allowed merely 
on the ground that the executor has changed his mind(p). A 
renunciation cannot be withdrawn without the leave of the court ((/), 
and the renouncing executor must show that his retractation is for 
the benefit of the estate or of those interested under the will (?*). 

262. The executor may also, without an express I'enunciation, 
refrain from appearing to a citation to take probate : in such a case 
his rights in respect of the executorsliip wholly cease, and the 
representation devolves as in the case of a renunciation (s). 

Sect. 7. — What may he done hy an Executor before Probate* 

263. The executor derives his title under the will (a), and his 
testator’s property vests in him as from the date of the death (i) 
without any interval of time(c). The probate itself is a mere 
authentication of his title (d). 

264. An executor may before probate generally do all things 
which pertain to the executorial office (c). He may pay or release 
debts ( /'), get in and receive the testator’s estate (.< 7 ), assent to a 
legacy (/i), and generally intermeddle with the testator’s goods (i). 


(n) In the Goods of Stiles, [1898] P. 12; see, too, In the Goods of Bndenach 
(1864), 3 Sw. & Tr. 465, and In the Goods of Whitham (1866), L. R. 1 P* * P* 
303; see, also, /ft the Goods of Thacker, [1900] P. 15, for leave to retract a 
renunciation to letters of administration. 

(o) In the Goods of Stiles, supra, at p. 14. 

(?q In the Goods of Gill (1873), L. K. 3 P. & D. 113. 

(<y) Melville v. Ancktiill (1909), 25 T. L. R. 655, C. A. 

(r) See In the Gmids of Gill, snjira. 

(s) Court of Probate Act, 1858 (21 & 22 Yict. c. 95), s. 16. 

(a) Comber's Case (1721), 1 P. Wms. 766. 

(5) Woolley v. Clark (1822), 5 B. & Aid. 744. 

(c) Whitehead Y. Taylor (\S39), 10 Ad. & El. 210. ^ 

(d) Smith V. Milles (1786), 1 Term hep. 475, 480. As to the effect of a gra 
of probate as evidence, see title Evidence, Vol. XIII., p. 553. 

(e) Went. Off. Ex., 14th ed., p. 81. 

(/) Ibid. 

{(/) Wills V. Bich (1742), 2 Atk. 2S5. , ^ lu 

(A) Went. Off. Ex., 14th ed., p. 82 ; Wankford v. Wankford (1703), 

299, 301 ; Johnson v. Warwick (1856), 17 C. B. 516. 

(t) Wankford v. Wankford, supra. 
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He may distrain for rent(^), demise (/), grant a next presenta- 
tion (m), or release an action (w). He may make a conveyance or 
assignment of personalty (o) or of realty (p). But though he 
can, before probate, give a valid receipt for money payable upon 
an assignment, he cannot compel a purchaser to complete until 
after probate has been obtained (g). 

265. The acts of an executor, who dies without ever obtaining 
probate, hold good, provided the will is ultimately proved (/*)* 

266. As an executor derives his title from the will and not from 
the grant of probate, he may commence an action as executor before 
probate, but he cannot proceed beyond the stage at wdiich it becomes 
necessary to prove his title (s), as the only evidence of his title is the 
grant (0- He may also as executor of a deceased creditor present 
a petition in bankruptcy (a), or a petition to wind up a limited 
company (b) before probate. 

267. Where a debtor does not dispute the debt, but requires 
production of probate before making payment to the executors, the 
court can and will stay proceedings taken by the executors until 
production of probate (c). 

268. An executor can also in his personal capacity maintain an 
action in respect of property of which he has been in actual 
possession (d ) ; but when the possession is in dispute, he must prove 
liis title as executor (tq. 

269. If an executor elect to act he may be sued before probate, 
and cannot afterwards renounce (/). But the court w'ill not allow 
an action to be brought against one appointed executor, who has 
never meant to act, before he has had an opportunity of 


Sect. 7. 

What may 
be done 
by an 
Executor 
before 
Probate. 

In case of 
death before 
grant. 

Power to 
maintain 
proceedings. 


Stay of action 
until pro- 
duction of 
probate. 


Action 
founded on 
possession _of 
executor. 


Liability to 
be sued. 


(/•■) Whitthead V. Taylor (1839), 10 Ad. & El. 210. 

(/) Hoc d. lirndall v. Hmnmerset (1770), 2 Wm. 111. (192. 

^/l) Hmilhley v. C/iomelcy (loo6), 2 Dyer, 135 a. 
n) Wont. Oil. Ex., 14th ed., p. 81. 

'oj Hrauer v. Hndaon (1830), 8 Sim. 07. 
p) Land Transfer Act, 1897 (00 & 01 Viet. c. 65), s. 2 (2). 

(7) Newton V. Metropolitan Rail. Co. (1801), 1 Drew. & Sm. 583 ; see, also, 
titevem, Coohv. Hievens, [18971 1 Ch. 422. 


Re 


(r) ^yent. Off. Lx., Hth ed., p. 82; Ifrazierv, Hudson, supra. 

V. Wankford (1703), 1 Salk. 299, 303 ; Wills v. Rich (1742), 2 Atk. 


(.s) ]\ anlif(>rd .. ^ - m tas v. iiic« ; 1 Ciz I, ..AIK. 

285; Ihompson v. Repnohh (1827), 8 C. & \\ 12,3. The stage at which the 
executor has to prove his title is as a rule the hearing [Newton v. MHropolitan 

Aai/. Co., supra; Re Masonk and General Life Assurance Co. (1885), 32 Ch. D. 

373. 

(1791), 4 Term Rep. 258, 260; Pianey v. 

M V Taunt. 147; Re Drakeley, Ex parte Paddlti 

(1818), 3 Madd. 241. i j 

h) Re Masortk and General Life Assurance Co., supra. 

T,-‘V, f^^rdc of Sydney (1884), 12 Q. B. D. 294, following 

It ehh V. Adkins (1854), 14 C. B. -101. ^ 

[d) (hujhton V. Seppinys (1830), 1 B. & Ad. 241. 

[c) Putney v. Pinney (1828), 8 B. & C. 3,35. 

(1«04), 10 Yes. 93; Dlewitt v. Rlewitt (18,32), You. 
o41; \u-kers w. Pell (1864), 4 De G. J. & Sm. 274, C. A. ; Re LoretL Arnhler 
V. Lindsay (1876), 3 Ch. D. 198. 

ILL.— XIV. T 
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Executors and Administrators. 


Sect. 7. 

What may 
be done 
by an 
Executor 
before 
Probate. 


The source of 
ail administra- 
tor’s title. 


Doctrine of 
relation back. 


Application. 


To validate 
dispositions 
for benefit 
of estate. 


renouncing (g) ; nor will it make an order for general adminis- 
tration in the absence of a duly constituted legal personal repre- 
sentative (h). 

Sect. 8. — What may be done by an Administrator before Grant, 

Sub-Sect. 1. — The Source of an Administratoy'^s Title, 

270. The administrator derives his title entirely from the grant 
of letters of administration, and the property of the deceased does 
not vest in him until such grant (i). Until the grant the personal 
estate and effects of the intestate are vested in the President of the 
Probate, Divorce, and Admiralty Division (k) : the real estate is 
vested in the heir-at-law (Z). 

Sub-Sect. 2.— r//e Doctrine of Relation Back, 

271. In order to prevent injury from being done to a deceased 
person’s estate without remedy (m), the courts have adopted the 
doctrine that upon the grant being made the title of the adminis- 
trator relates back to the time of death. This doctrine has been 
consistently applied in aid of an administrator seeking to recover 
against a person who has dealt wrongfully with the deceased’s 
chattels or chattels real (n) : it is also applicable against a person 
dealing wrongfully with the deceased’s real estate (o). 

272. The doctrine is also applied to render valid dispositions of 
the deceased’s property made before the grant, when it is shown that 
such dispositions are for the benefit of the estate (p), or have been 
made in due course of administration {q). The disposition need not 
have been made by the person \Yho ultimately obtains the grant, if 
it is ratified by the administrator on obtaining the grant (r). The 
doctrine does not apparently justify a distress made for rent before 


Dou(flas V. Forrest (1828), 4 Bing. 686, 704. 

h) Penny v. Ba^s (1846), 2 Ph. 149; Creasor v. RoUnson (Xml 14 Beav^ 

5S9 , Cary v. Hills (1872), L. 11. 15 Eq. 79 ; Rowsell v. Morris (1873), L- 4^* 1^ 

Eq. 20, disapproving Rayner v. Koehler (1872), L. E. 14 Eq. 262, and Voote^ v. 

\\ hittinytim (1873), L. E. 16 Eq. 534 ; see, also, Dowdeswell v. Dowdesivell (1878), 
9 Ch. D. 294, C. A. 

^ (i) Comber’ a Case (1721), 1 P. Wms. 766 ; Koolletj v. Clark (1822), 5 B. & Aid. 
i44. 


{k) By the Court of Probate Act, 1858 (21 & 22 Viet. c. 95), s. 19, the 
personal estate and effects of a person dying intestate became vested in the 
judp of the Court of Probate for the time being. By the Judicature Ac^ 

^ causes and matters pending in the Court 

of Probate at the date of the Act were assigned to the Probate, Divorce^ an 
Admiralty Division of the High Com-t of Justice : see, also, title Couets, 
Vol. 1a., p. 62. 

(/) John V. John, [1898] 2 Ch. 573, C. A. 

(to) Lowj V. Hehb (1652), Sty. 341. . 

(?0 R. V. Horsley [Inhabitants) (1807), 8 East, 405 ; Tharpe v. Stallv:^ 
(1843), 5 Man. & G. 760; Foster v. Bates (1843), 12 M. & W. 226; Barnett v- 
Chnldjord [Earl) (1855), 11 Exch. 19. 

(o) In the Goods of Brijse, [1904] P. 301, C. A. 

[p) Moryan v. Thomas (1853), 8 Exch. 302, per Parke, B., at p. 307. „ . 

[f) M hitehall y. Sipiire [WitO), 1 Salk. 295; Ellis y. Ellis, [1905] 1 hh. , 

see, also. Hill y. Curtis (1865), L. P. 1 Eq. 90, per Wood, V.-U., at p. 100. 

[r) Foster y. Bates, supra. 
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grant (s), although in ejectment it allowed a demise to be laid at a 
period anterior to the grant (t), 

273 . Though the administrator may after grant enforce a contract 
entered into before grant (a), he is not estopped in an action 
brought after grant from setting up his title of personal representa- 
tive to defeat his own acts before grant (/>), 

274 . A promise to pay a debt made to a person assuming to act 
as administrator, who subsequently obtains letters of administration, 
will keep the debt alive in favour of the estate (e). 

275 . Where the claim is founded upon actual possession, an 
administrator has, no doubt, before grant the same power as an 
executor to bring actions in his personal capacity. Where he is 
desirous of bringing an action, before grant, in a representative 
capacity, in the Chancery Division, lie may do so, but he must be 
in a position to produce a grant at the hearing. At common law 
he could not sue before grant, and it has been held that this rule 
still prevails in the King’s Bench Division ((/). 

Sect. 9. — The Executor de son tort. 


Sub-Sect. 1. — JVhat Ads make a Man Executor de son tort. 

276 . An executor de son tort is one who takes upon himself 
the office of an executor, or intermeddles with the goods of a 
deceased person, without having been appointed an executor, or 
without having obtained a grant of administration from a competent 
court (e). The term is equally applicable in the case of an intestacy 
as in the case of testacy, there being no such term known to the 
law as an administrator deson tort (/). The term is not properly 
applicable to an executor who acts before probate {(j). 

277 . The slightest circumstance may make a person executor de 
son tort if he intermeddles with the assets in such a way as to 
denote an assumption of the authority or an intention to exercise 


Sect. 8. 

What may 
be done 
by an 

Administra- 
tor before 
Grant. 

Estoppel. 

Effect of 
promise made 
to administra- 
tor before 
grant. 

Actions bv an 

V 

administrator 
before grant. 


Definition of 
executor 
de son tort. 


Slight acts of 

interference 

sufficient. 


(s) J{ea7ie v. Dee (1821), cited in Pattrn v. Patten (1833) Ale. & N. -193, 490. 
As to distress before grant, see p. 145, aide. 

U) ]*atien v. t*atten, s»y>ra. 

(al Foster v. Dates (1843), 12 M. & W. 220. 

1 * El. 49; Metiers v. Brown (18U3), 1 

(c) IMijer s. Arrh (ISM), 10 Excli. o.'jS ; Clark v. //ooy,«- (18.M), 10 Bin?. 

1 M ‘Jf kftamjord, Dpeddiuff and Doston Dankin(j Do. v. Hniith, [1892] 

1 U. 13. 7(i5, 709, C, A. See also title Limitatiox or Actions. 

{d) latter shall v. (1903), cited in Yearl}' Practice of the Supreme 

Point, l.Ul, p. 9. An adnunistrator could not coininenco a suit at law before 

*^'1’ Wank/ord v. Wankford (1703), 1 
Salk. -J.i, per 1 OWYS, J., at p. 301), He could, however, file a bill in Chancery, 
wlx sufficient if ho produced the grant at the hearing (FeU v. Lutwidne 
(1 rlO), iSarn. (cii ) 319 ; Moses v. Levi (1839), 3 Y. A (’. (ex.) 359, 300; Davies 
w (.vleman (lS3.f), .3 Jur. 948; Horner v. Horner (1853), 23 L. J. (cil.) 10) 

(r) bor a definition, see Went. Off. Ex., 14th ed., p. 320. 

(/) Oodolphin, Oiidmn’s Legacy, Part II., c. 8, s. 2. 

C/) ^toijers V. Frank (1827), 1 Y. A J. 409, 414. 
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Sect. 9. 

The 

Executor de 
son tort. 
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cured by 
fi’aud. 
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charity or 
necessity. 


Receipt of 
property from 
executor 
de soil tort» 


the functions of an executor (/i). Demanding payment of debts 
due to the deceased, paying the deceased’s debts (i), carrying on 
his business (A:), disposing of his goods (i), may make a person 
executor son tort; but setting up a colourable title to the 
deceased s goods is not enough (m), A person who enters upon a 
deceased person’s leasehold property, pays the ground rent, and 
applies the rack-rent to his own purposes, renders himself liable 
to the landlord upon the covenants of the lease as executor de son 
tort of the lessee (n) ; but not a person who takes over leasehold 
property from an executor de so 7 i tort (o). 

278. A person who fraudulently procui*es administration to be 
granted to a stranger of mean estate, and thereby obtains possession 
of assets of the deceased person without paying their full value, 
renders himself liable to be charged as executor de son toi't ; but he 
is to be allowed all just debts owing to him by the deceased, 
and all payments made by him which a lawful representative might 
have made (p). It has been said that a person who has obtained 
goods by a deed of gift, fraudulent as against the donor’s creditors, 
is, after the donor’s death, liable to his creditors as executor de son 
tort in respect of the goods while they remain in his hands ((/). 

279. A person may, if necessity arises, give directions for the 
funeral (r), and may appropriate a reasonable sum for that purpose 
out of the money, of the deceased (s); may place the goods of the 
deceased in a place of safety (t ) ; may lock them up for preservation 
and make an inventory of them (a) ; may order necessaries for the 
household, provide for the deceased’s horses and cattle, and pay 
the physician s fees (b). By so doing, he will not make himself 
liable as an executor de son tort. 


280. A person who receives payment from the executor de son 
tort of a debt due from the deceased (c), or who takes over property 

(h) Peters y. Leeder (1878), 47 L. J. (q. b.) 573. 

C. 8, s. 1. In Serley. Waicriuorth 
( ooo), 4 M. & \\ . 9, the giving by the widow of the deceased of a promissory 
note lor a debt which was owing from the deceased was held not to constitute 
the widow executrix de so?i tort. 

(/c) Hooper v. Summersett (1810), Wight. 16. 

(/) limd's Case (1604), 5 Co. Eep. 33 b; Nidty v. Fayan (1888), 22 L. E. Ir- 
604. bee also title Auction and Auctioneers, Vol. I., p. 521. 

{m) liemings v. Jarrat (1795), 1 Esp. 335 ; Godolphin, OiTtan’s Legacy, 
xart li., c. 8, s. 3. 

(n) Williams v. Beales (1874), L. E. 9 C. P. 177. 

( 0 ) laull V. Simpson (1846), 9 Q. B. 365. 

(р) Stat. (1601) 43 Eliz. c. 8. 

( 2 ) H(^es V. Loader (1611), Telv. 196; see, too, Nunnv. ir.Vsmore (ISOO), 
8 Term Eep. 521 ; Sealhj v. Eoiius (1835), 1 Har. & W. 2. 

7.) v- liowley (1798), 4 Ves. 212, 216. , , 

tlrphau’s Legacy, Part IL, c. 8, s. 6 ; Camden v. Fklehtr 
(1838), 4 M. & W. 378. 

m In the Goods oj Fitzpatrick (1892), 29 L. E. Ir. 328. 

a) Godolphin, Orphan’s Legacy, Part II., c. 8, s. 3. „ 

^^(6) Ihid.^ p. 101 ; Long and Feaver Sgmes and Hannam (1832), 3 Hag. 

(с) Eursell v. Bird (1891), 65 L. T. 709. 
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of a deceased person from an executor de son tort, does not thereby 
himself become an executor de son tort {d), though, if he has taken 
the property with notice of a trust, it may be followed into his 
hands as trust property (c). 

281. A person who takes possession of the foreign assets of a 
deceased person, without taking possession of his English assets, 
does not become executor de son tort {J ). 

A person who takes possession of the effects under the authority 
of or as agent of a rightful executor, whether he has proved the will 
or not, cannot be charged as executor de son tort (f/), and, though 
his authority may be revoked by the death of the rightful executor, 
so as to render him chargeable if, after his principal’s death, he 
proceeds to act as an executor (/(), yet the mere retention of the 
assets as a trustee for the persons beneffcially entitled will not 
render him chargeable as executor de son tort (0* 

282. The question of fact, whether a person has intermeddled, 
is one for the jury: the result of that intermeddling, i.e,, whether 
it constitutes the person an executor de son tort, is a matter of law 
for the judge to decide (k), 

Suu-Sect. 2. — The Effects of the Ads of an Exenifor de son tort upon the 

Property of itie Dcna'ied . 

283. Generally speaking, all lawful acts done in the professed 
administration of the estate by a person purporting to act as 
executor, which a rightful executor would have been bound to 
perform in due course of administration, bind the estate (0. Eut 
where the alleged executor de son tort does one single act only of an 
administrative character, that act is not binding upon the estate. 
To render an act binding, it must be shown that at the time in 
question the executor de son tort was acting in the character of an 
executor (/a). 


Sub-Sect. 3. — The Liabilities and Riyhis of an Executor de son tort. 


284. The executor de son tort is liable to be sued by the rightful 
representative (n), a creditor (o), or a beneficiary (p). He is not 


((/) Pauli V. Simpson (18l(i), 9 Q. B. 365 ; Hill v. Curtis (1865), L. R 1 Eq. 90, 
ptr Page Wood, V.-C., at p. 97. 

(c) JJill V. Curtin, supra. 

{/) Ihavan v. Uastuup [Lord) (185G), 2 K. & J. 724. 

^(y) Hall V. Klliot (1791), Peake, 119 [8(5]; Sykes v. Sykes (1870), L. R. o 
C. 1 13. 

(h) CoUle V. Aldrich (1815), 4 M. & S. 175. 

(i) Tomlin v. lkck{\Ht6), Turn. & R. 438. 

[k) Pad;/H v, i‘riest (1787), 2 Term Rep. 97. 

(/) Coulter's Case (1599), 5 Co. Rep. 30 a ; Parkc^ v. Kelt (1701), 1 Ld. Raym. 

()58. 661 ; JUickUy v. Parber (1851), 6 Exch. 164. 183 ; Thomson v. llardimj 
(1853), 2 E. A B. 6.30. ' 

(in) Moantford v. (libson (1804), 4 East, 441. 

(n) Godolphin, Orphan’s Legacy, Bart II., c. 8, s. 2. 

(</) KtUow V. II cstcomhe (1673), Vreein. (k. b.) 122 ; 2 Bl. Com. 507. 

[p) 1 Roil. Abr., 919, tit. Executors, B, 1. 
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Sect. 9. liable for more than has come to his hands (q), and he may, as 
The against the rightful representative, set up in mitigation of damages 
Executor de all payments made by him in due course of administration (r); but 
so^rt. it would appear that he cannot avail himself of this right of 

recoupment if the rightful representative is a creditor, and there 
are not sufficient assets left to pay his debt (s). 


Answer to 

creditor’s 

action. 


285. As against a creditor he may plead administravit (t) ] 
or that he has, before action brought, handed over all the assets in 

rightful representative (a), or has settled accounts 
with him (b). But it is no answer to the creditor that he has done 
so after action brought (c), nor can he obtain a valid discharge by 
handing over the assets to another who has himself never become 
a rightful representative of the deceased (d). 


Various 

liabilities. 


286. The executor de son tort is answerable for the acts of 
another when authorised and directed by him (c) ; he is responsible 
for the debts of an original testator when he has wrongfully 
administered to the latter’s executor (/’). He may be required to 
render the account, list and statement which it is the duty of an 
executor to render when an order has been made for the adminis- 
tration of the estate in bankruptcy (< 7 ). He renders himself also 
liable, in respect of the property which he has administered, to the 

payment of legacy duty (/i), succession duty(t), estate duty(A^), and 
statutory penalties (Z). 


16b b; Lowry v. Fulton (1S34), 


{q) btokesY. Porter (1559), 2 Dyer, xuu u, 

115 ; Yardley v. Arnold (1842), Car. & M. 434. 

o ir 2 Term Eep. 97 ; Fyso7i v. Chambers {1842), 

^er Lord Abinger, C.B., at p. 468. The decision in Woolley v. 

^ Aif a'a? ^ disallowing recoupment, probably went on the 

grounU tUat the executor de son tort had not acted bond fide : see Thomson 

v. Harding 2 E. & B. 630, per Lord Campbell, C.J., at p. 635. 

V V. Gibson (1804), 4 East, 441, 453 ; Elivorthy 

V. kandford (1864), 3 H. & C. 330. Under the old form of pleadings the executor 
. wrt could not, as against the rightful representative, plead his payments 
in abatement of the action [Whitehall v. Hguire (1691), Carth. 104). 

<) Orenham v Clapp (1831), 2 B. & Ad. 309 ; Yardley v. Arnold, supra. 

(a) Padget v. Priest, supra. 

1 Eq. 90, dissenting from dicta of Lord 
COTTENHAM, L.C., in Carmichael t. Carmichael (1846), 2 Ph. 101. 

(c) Carets v. lerno« ( 1790). 3 Term Rep. 587 ; affirmed sub mm. Vernon v. 
Cartts (1 (92), 2 Hy Bl. 18, Ex. Ch. ; Layjleld v. Layjield (1834), 7 Sim. 172. 

[d) Sharlandy. Mddon, Sharland v. Loosemoore (1846), 5 Hare, 469; HtU v. 

Curtis, supra, at p. 100. ^ ' 

' [1897] 1 I. R. 513. 
f) Meyrick v. Anderson (1850), 14 Q. B. 719. 

,g) Bankmptcy Act, 1883 (46 & 47 Viet. c. 52), s. 125. For administration 

ot estates in bankruptcy, see title B.vnkruptcy, Vol. II., pp. 93 et seg. 

a}! Act, 1796 (36 Geo. 3, c. 52), s. 6. As to legacy and other 

eath duties, generally, see title Estate axd Other Death Duties, Vol- XIH-* 
pp. 180 et seq. 

(t) Succe^ion Duty Act. 1853 (16 & 17 Viet. c. 51). ss. 1, 44. 

(4) Aw York Breweries Co. v. A.-G., [1899] A. C. 62. 

Acts imposing penalties are Stamp Act, 1815 (55 Geo. 3, c. 

T 1 i Suits etc. Act, 1865 (28 & 29 Viet. c. 104), s. 57; Customs and 

Inland Revenue Acf, 1881 (44 & 45 Viet. c. 12), s. 40. 
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287. The executor or administrator of an executor de son tort 
who has wasted or converted to his own use any effects of 
a deceased person is under the same liability as his testator or 
intestate (m) ; but such representative is not liable for a breach of 
contract committed by the person with w’hose goods the executor 
de son tort has intermeddled (n). 

288. Though the executor de son tort may pay debts of an equal 
or superior degree, and even after action brought may dispose of the 
assets in discharge of a debt of superior degree (o), he cannot retain 
a debt of his own even of a higher degree, or with the assent of the 
rightful representative (p), unless he himself subsequently obtains 
administration (q). 

289. The executor de son tort may, in the absence of circum- 
stances to raise a trust, rely upon the Statutes of Limitation (r). 

290. Though an executor who has acted can be compelled to 
take probate (a), a person who has intermeddled as executor de son 
tort cannot be compelled to take out letters of administration (i). 

After judgment has been obtained by a creditor of the deceased 
against the executor de son iort, execution may issue against chattels 
real upon which the executor de son tort has entered (c). 


Sect. 9. 

The 

Executor de 
son tort. 

Liability of 
his repre- 
sentative. 

No retainer, 
unless he 
obtains ad- 
ministration. 


Statutes of 
Limitation. 

Cannot be 
compelled to 
take a grant. 

Execution 
against 
chattels real. 


Part II. — Probate and Letters of 

Administration. 


Sect. 1. — The Jurisdiction and Practice. 


Sub-Sect. 1 . — The Jurisdiction. 


291. The existing jurisdiction with regard to granting and 
revoking probates and letters of administration dates from the 
11th January, 1858, on which date (d) both the voluntary and con- 
tentious jurisdiction and authority of all the then existing courts, 
the chief of which were the ecclesiastical courts, were absolutely 


Derivation of 

existing 

jurisdiction. 


(m) Stat. (1G78), 30 Car. 2, c. 7, made perpetual by stat. (1693) 4 & 5 "Will. & 
Mar. c. 24, s. 12. Ilis liability would, however, be confined to the value of 
the assets of his immediate testator. 

(n) W'ilsm V. Jlodson (1872), L. R. 7 Exch. 84. 

(o) Oxenham v. Claj>}) (1831), 2 B. & Ad. 309. 

ij) AVent. Off. Ex., 14th ed., p. 333; Curtis v. Vernon (1790), 3 Terra Rep. 
587 ; aflirmeds»5 nojn. Vernon v. (.urtis (1792), 2 lly. Bl. 18, Ex. Ch. ; Oxenham 
V. Clapp, supra, per LiriUEDALE, J., at p. 313. 

(f/) 11 tUiauxson v. Norwiirh (1652), Sty. 337 ; Vainjhan v. Browne (1739), 2 
Stra. 1106. For executor’s right of retainer, see p. 256, post. 

(r) V. Webster (1804), lu Yes. 93; Doyle v. Foley, [19031 2 1. R. 95. 

See title Limitation of Actions. 
fo) See p. 142, ante. 

(5) In the (hods of Davis (1860), 4 bw. & Tr. 213, 

(e) Doherty v. Nelson, [1895] 2 I. R. 90. 

{d) Court of Probate Act, 1857 (20 & 21 Yict. c. 77). 
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determined {e\ and were vested in the Crown to be exercised in the 
name of the Crown in a court known as the Court of Probate (/). 

292. The court M^as established as a court of record exercising 
the same powers throughout the whole of England as the Preroga- 
tive Court of the Archbishop of Canterbury then exercised in the 
province of Canterbury in relation to testamentary matters and 
causes and to the effects of deceased persons within its jurisdic- 
tion (^), with power to require the attendance of witnesses and the 
production of documents (h). The practice was to be that of the 

lerogative Court of Canterbury. The principal probate registry 
was established in London and district registries in the provinces. 

^ rru authority to entertain contentious business. 

^ The^ Court of Probate was expressly prohibited from entertain- 
ing suits for legacies, or for the distribution of residues (i). 

293. By virtue of the Judicature Act, 1873 (/t), the Court 
of Probate, with other courts, became consolidated into the 
bupreme Court of Judicature (/). Its jurisdiction became vested 

Court of Justice (m), to the Probate, Divorce, and 

dmiralty Division whereof probate matters were assigned (?i). 

0 cause or matter other than such as might have been commenced 
in the Court of Probate may be assigned to the Probate Division (o), 
but it would appear that the other branches of the High Court 
have jurisdiction to entertain probate proceedings, though they 
would in fact refrain from exercising such jurisdiction (p). 

294. The Probate Division has power to require the attendance 
of witnesses and the production of documents (q) ; it has also 
juiisdiction, whether an action or other proceeding is pending 
01 not, to order the production of any instrument purporting to be 
testamentary. Where it is believed that any such paper is in 
the possession or under the control of any person, the court has 
powei to require his attendance for the purpose of being examined 
either in open court or upon interrogatories (?*). If the examination 
is not made upon interrogatories it must be made in open court, ; 


1857 (20 & 21 Yict. c. 77), s. 3. As to origin and 
^ Ecclesiastical Courts, see title Ecclesiastical Law, VoL XI., pp. 499 

{/) Ihid.j s. 4. 

(p) Tbid., s. 23. 

{h) Ihid.^ s. 24. 

(t) Ibid,, s. 23. 

V? f Courts, Yol. IX., pp. 51-62. 

,0 Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 3. 

m) / bid., s. 16. ^ 

(o) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 11 (3). 

** Ch. D. 98, 'per Jessel, M.E., at p. 101; 
such^inl- A- 26Ch. D. 656, per Pearson, J., at p. 667, though 

""“f denied by Sir J. IIannen and by Cotton, L.J., m 

reonbW fV. Act, 1857 (20 & 21 Viet. c. 77), s. 26. For orders 

P ^400 • attesting witnesses, see In the Goods of Sioett, [1891] 

(1910), 54 Sol. Jo. 200. 

(r) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 26. 
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the court has no jurisdiction to order it to be made before a 
registrar (.s). The person required to attend for the purpose of 
being examined is entitled to conduct money (t) and to be represented 
by counsel (a). 

295. Applications for an order for the production of jjapers or 
writings purporting to be testamentary may be made to the judge, 
by motion or summons when an action is pending, and by motion 
upon affidavit when no action is pending (b). 

A solicitor holding a will for a client has no privilege in the 
matter, and may be ordered to lodge it in the probate registry (c). 

296. A registrar of the Probate Division lias power to transact 

all such business and to exercise all such authority and jurisdiction 

in respect of the same, with certain exceptions, as a judge at 

chambers (d).^ A registrar of the principal registry has also 

statutory jurisdiction to issue a suhpcena for tlie production of 

testamentary papers (c). It is very doubtful if such a sKbjh/'na 

can issue for service out of the jurisdiction, e.fj., in Scotland (./’). 

Disobedience to a judge’s order or registrar’s subihena is contemot 
of court. 

The jurisdiction of county courts in contentious probate matters 
has been dealt with elsewhere (^). 


Sub-Sect. 2. — The Business of the Court. 

297. riie business of the Probate Division is divided into common 
form business and contentious business. Common form business 
consists of the issue of grants of probate and letters of administra- 
tion when there is no contention as to the right thereto, including 
the passing of probates and administrations through the court in 
contentious cases when the contest is terminated, and all business 
01 a non-contentious nature taken in court in matters of testacy 

and intestacy not being proceedings in any action, and also the 

business of lodging caveats against the grant of probate or adminis- 

liation (/i). Citations and summonses may be issued in either 

non-contentious or contentious business. All other business of the 
court IS contentious (i). 


{8) In the Goods of Laws (1872), L. R, 2 1>. & D, 458. 

ir P commenting upon In the Goods 

Vol XIll m, generally, see title Evidenc 

> oi. AUi., |)j). cc seij. '' 

(«) In the Goods of tjope (1867), 66 L. J. (r. A m.) 83. 

1 robato liules (Couteutious), 18G2, r. 73. 

() In the Jjistafe of Harvey^ supra, 

el 'c.-P® e'^eeptions are set out in the rule. 

(tf the re"-irttr'ir iinHpr \ * ^ ^ juri8(licti( 

under the (’ourt nf “ot superseded the j uri.-^diction of the cou 

i* 11^23)! te^t'^'oentary papers upon inotiou (In the Goods../ Shei.herd, [189 

(motion, November, 1894). 

court '.see title C'o\TE\iP'i°np f*’ ^ ^ contempt 

PP sf Attachment and Committal, Vol. VI] 

(h) Court ( f Probate Act, 1857 (20 & 21 Viet. c. 771 .s 2 

(i) f ^'obato Rules (Contentious^ 18U2 v 'i A.3f * *+*4-'' ir- 

S to summonses, see p. loG, jmL ' citations, see p. l5o, poi 


A 
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298 . The practice of the old Prerogative Court of Canterbury in 
non-contentious business still remains in force (k). The rules and 
orders of ^ the old Court of Probate in contentious business remain 
in force in the Probate Division, except so far as they have been 
altered or annulled by any rules of court made since the 
merger of the old Court of Probate in the High Court of Justice (i). 
The President for the time being of the Probate, Divorce, and 
Admiralty Division has with regard to non-contentious or com- 
mon form business, and to the making of rules, the same powers 

as those which were formerly vested in the judge of the Court 
of Probate (/h). 


Sub-Sect. 3— Caveats, 

299 . A person who intends to oppose the issuing of a grant of 
probate or letters of administration must either personally or by 
his solicitor enter a caveat in the principal registry or, if at the 
time of his death the deceased resided or had a fixed place of abode 
in a district, in the district registry (71). 

A caveat, which may be entered by anyone having or asserting 
an interest in the estate, remains in force for six months only, 
but may be renewed from time to time (0). After the entry of 
a caveat, no grant can issue unknown to the caveator. A caveat 
does not affect a grant made on the day on which it is entered (p). 

The person whose application is stopped by a caveat applies for 
a warning : a warning issues only out of the principal registry (?), 
and a copy of it must be left at the place mentioned in the caveat 
as the address of the person who entered it. The warning must 
state the name and the interest of the party on whose behalf it is 
issued and the date of the will and codicils, if any, under which he 
claims, and it must contain an address within three miles of the 
General Post Office for service of notices (7*). It must be signed 


{Jc) Court of Probate Act, 1857 (20 & 21 Viet, c, 77), s. 29 ; In the Goods of 
Caspar! (1896), 75 L. T. 663 ; Drucev. Young, [18991 P. 84, 101. 

(0 Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 18; Re Hailstone, 
Hopkinson v. Carter, [1909] P. 118, C. A. The rules and orders now in force 
in non-contentious business for the Principal and District Probate 
are as follows ' 

(Principal and loii ^x'rmcipai JCief?isix'y 

Registries), 1873 (Principal and District Registries , 1882 (Principal and Dis- 
trict Registries), 1887 (Principal and District Registries), 1892 (Principa 
Registry), 1894, 1896, and 1897 (Principal and District Registries). 

The rules and orders in force in contentious business are those of 1862, 16 
and 1874, except so far as those i*ules and orders have been altered or annu c 
by the Rules of the Supreme Court. t 

(»0 Judicature Act, 1875 (38 & 39 Viet. c. 77b s. 18. For the powers oi 
the judge of the Court of Probate, see 
Viet. c. 77), ss. 30, 53. 

(n) Probate Rules (Non-Contentious), 1862, r. 59. 
caveat is merely a ministerial act {Re Panton, [1901] 
stitutes a direction that nothing should be done 
unknown to the caveator. 

( 0 ) Probate Rules (Non-Contentious), 1862, r. 60. 

(p) IhitL, r. 62. _ 

(7) I 63 ; the waniing may be sent by post by the registrar {ilia., r. 

(r) Ibid,, r. 65. 


(m) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 18. i'or wo l'""'"",, 
" - the Court of Probate Act, 1857 (20 & 21 

The actual entry of a 
P. 239). A caveat con- 
in the deceaseds estate 
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by a registrar, and gives notice to the caveator to enter an appear- Sect. i. 
ance at the principal registry within six days and to set out his The 
interest. Jurisdiction 

After service, an indorsement thereof should be made on the 
warning. If no appearance is entered to a warning, the caveat is l*^ ^ctic e. 

cleared off upon affidavit evidence as to service of the warning and indorsement 
as to search and non-appearance (s). on waminjr. 


Neither the caveat nor the entry of an appearance to the warning Commence- 
amount to the institution of proceedings in an action; it is not ^entof 
until a writ has been issued that there is litigation between the 
parties (i). The caveator may subduct or withdraw his caveat at 
any time before it is warned, or after the issue of a warning if six 
days have not elapsed from the date of the issue of the warning or 
the warning has not been served. This latter fact must be proved 

by affidavit. The caveat must be subducted at the registry at 
which it was entered. 

If the caveator appears, no grant can issue without an order. If 
he wishes to appear after the expiration of the time named in tlie 
warning, he may issue a summons for leave to appear, provided the 
grant has not passed the seal. 

If, after appearance, the parties come to terms, a summons on 

an application to discontinue proceedings can then be taken out, 

and, on the requisite order being made, the grant will issue in due 
course. 


bUB-bECT. ^.—Ciiatious 


300. A citation is an instrument issuing from the principal 
piobale registry under the seal of the court, signed by one of the 
legistiars, containing a recital of the cause of issue and of the interest 
of the party extracting it, and giving a direction to the party cited to 
enter an appearance and take the steps specified therein, with an 
intimation of the nature of the order the court is asked to and may 
make, unless good cause is shown to the contrary (a). 

301. A citation is employed both in non-contentions and in 
contentious matters: its chief object in the former is to compel all 
persons laving a prior (/>) or equal right to a grant to come in and 
a ve le giant, or else to lose their right in favour of the applicant ; 
in le a ei, to compel a person to bring in a grant, or to propound 
a es amen aiy paper, or to bring a person before the court to see 
piocet.( Bigs, ihe person cited to see proceedings is neither a plain- 

1 noi ace endant m the action, but he is brought before the court 

in OK ei la ns interests may be bound. The practice as to such 

Cl a ions 1,18 not been altered by the Judicature Acts or the rules 
framed thereunder (r). 

302. Citations can be extracted only from the principal registry, 

K no ci a ion is to issue under seal until an affidavit in verification 

(.j) Pmbato Pules (Xoii-C’ontentioiis), 1802, r. 07. 

’/A K 'r * Trintram ( oote, Probnte Practice, Htb ed., p. 2,77. 

J>) hi the (,oods ijJIarpcr, [1899] P. o9. » » 1 

pj hcnmivaif v. kenmitvaij (1870), 1 P. I), M8. 
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of the averments it contains has been filed in the registry (d). The 
affidavit verifying should not be made before the settlement of the 
draft citation. Before a citation is signed by the registrar a 
caveat must be entered against a grant being made, except in the 
case of a citation to exhibit an inventory, to render an account, or 
to show cause why a bond should not be assigned so that it may be 
enforced against the sureties (c). 

A copy of the citation must, where possible, be served personally 
upon parties resident in Great Britain or Ireland ; the original 
citation must be shown if requested. If personal service cannot 
be efiected, the direction of the judge or the registrars must be 
obtained as to the mode of service (/). It maybe served upon 
parties resident out of Great Britain and Ireland by an advertise- 
ment settled and signed by one of the registrars (g). Service upon 
a minor or infant should be effected in the presence of bis natural 
or legal guardian, or of the pei’son upon whom the actual care and 
custody of the minor or infant for the time being has properly 
devolved (/<) ; the next of kin of the minor or infant should be also 
served. liere the person cited is a lunatic, service upon his com- 
mittee as well as upon the lunatic is required. Where there is no 
committee the service should be effected upon the lunatic in the 
presence of a medical man (i), and the next of kin of the lunatic 

should be also served. A certificate of service should be indorsed 
on the citation (j). 


Sub-Sect. o. — Summonses. 

303 . A summons may be issued by any person in any matter, 
Mffiether contentious or non-contentious, with respect to which there 
is no rule or practice requiring a difi’erent mode of proceeding (A*)* 
A copy of the summons must be served on the party summoned one 
clear day at least before the summons is returnable (Z). Separate 
summonses in contentious matters are exceedingly rare, except 


(d) Probate Eules (Contentious), 1862, r. 13, and Probate imies 

Contentious), 1862, r. 68, The affidavit of an attorney (by power) may h© 

accepted (/« the Goods of Ilutley (1869), L. E. 1 P. & D. 096). The affidavit of 

the applicant s solicitor will not be accepted (In the Estate of Luke (1909), 2o 
T. L. E. 825). ^ 

(e) Piybate Eules (Contentious), 1862, r. 15. As to caveats, see p. \ 64 ,ante. 

(y ) 1 rebate Eules (Contentious), 1862, r. 18; Probate Eules (Non-Con- 
tentious), 1862, r. 69. 


Cv) Probate Eules (Contentious), 1862, r. 19; Probate Eules (Nou-Con- 
tentious), 1862, r. TO. 

(A) Coojier v. Green (1825), 2 Add. 454; Brown v. Wildman (1859), 28 L- J- 
(p. M.) 54. "W here both the custodian and the next of kin evaded 

iservice on the minor was held sufficient (Lean v. Viner (1864), 3 Sw. & Tr. 46 ^, 
see, too, Latmon v. Naylor (1860), 2 Sw. A Tr. 7). . , „ 

(t) In the Goods of Surtees (1859), 28 L. J. (p. A M.) 89; see, too, il A form icA' 
ILeyden (1886), 17 L. E. Ir. 338, for service upon a lunatic in the 
ot the proprietress of the asylum ; and In the Goods of Brice, Watkins v. Busnea 

(1904), 20 T. L. E. 540. 

(f) Goodhurn v. Bainhridge (1860), 2 Sw. A Tr. 4. 

(/.•) Probate Eules (Contentious), 1862, r. 98. . 

(/) Ibid., r. 100 ; Be Hailstone, Ilopkinson v. Carter, [1909] P- ‘ 7 

holding that the two days’ notice requiied bi' E. S. C., Ord. 54, r. 4 e, does 
apply to the Probate Division. 
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summonses for discontinuance of contentious proceedings, and for 
a grant. Applications in chambers subsequent to the issue of the 
summons for directions and before judgment, whether before the 
judge or a registrar, are made by notice under the original summons. 
After judgment, however, separate summonses must be taken out. 

304. A summons other than a summons in a pending cause is 

called an originating summons (m). Proceedings by originating 

summons are regulated by a rule of the Supreme Court (?j), 

which provides that the originating summons must be prepared by 

the applicant or his solicitor, and sealed in the probate registry, the 

signature of the President being deemed to be equivalent to 

sealing (o) ; that the parties served with an originating summons 

must before they are heard (except in the instances next referred to) 

enter appearances at the probate registry and give notice thereof {p ) ; 

but that where there is no pending cause or matter a respondent to 

the summons is not required to enter an appearance in matters 

relating to the acceptance of foreign sureties, applications for 

grants notwithstanding caveat, or leave to withdraw a caveat after 
warning {q). 

Sub-Sect. G.— 

305. In cases where a difficulty arises with reference to a 
grant, as, for instance, where there is a doubt as to the due 
attestation of a will, or where tlie testator’s death has to be pre- 
sumed, or where the applicant has an inferior title to the grant, 
application must be made to the Probate Court by motion, which 
must be accompanied by a case on motion containing a short 
epitome of the facts, with the names of the parties, dates, and the 

piajei of the applicant (?') : if deficient it is not to be received, 
except by leave of a registrar (s). 

AMieie notice of motion is required to be given, the practice is 
governed by the Rules of the Supreme Court {t}. 


Sub-Sect. Appeals. 

306, An appeal lies from a registrar to the judge in chambers, 
and IS governed by the rule relating to appeals from masters (a). 
Appeals from an order made by a judge of the Probate Division in 
chambers are to be regulated by the practice in the Chancery 
Division (6), An appeal lies to the Court of Appeal from an order 


m) R. S. C., Ord. 71, r. 1 a. 

/O R. S. C., Ord. oR 

o) Ibid., r. 4 b, 

(p) Ibid.^ r. 4c. 

inotilu !eo iurthof/ . 

MIM . Sr ” ohhjemuth, deceased (1910), 54 !Sol. Jo. id 

'• ^ 

A.^‘ Patrick (John) (1889), 14 P. ] 

ProLduke.''' (1B84), 9 P. D. 08, C. A,; see title Practice ais 
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made by a judge of the Probate Division in court (c), whether the 
matter is contentious or non-contentious (d). 


Sect. 2. — Of tchat Prohate may be granted, 

Sub-Sect. 1. — Documenta of a Testamentary Character complying with the 

Statutory Requirements. 

307. Every instrument purporting to be testamentary and 
executed in accordance with the statutory requirements {e) is 
entitled to probate if it disposes of property, whether personal or 
real(y), situated in England ((7), or contains an appointment of an 
executor (/i). A writing which merely revokes a former testamentary 
disposition without making any disposition of its own ought not to 
be admitted to probate (i), but the court may grant administration 
with the writing annexed (A:). A will which merely appoints a 
guardian ought not to be admitted to probate (Z). 

A will disposing of property situated in this country, made in 
pursuance of a power of appointment and executed in compliance 
with the requisites of the power, may be proved in England, though 
not executed in accordance wuth the testamentary law of the domicil 
of the party making it {m). The grant, however, ought not to take 
the form of a grant of probate, but one of administration with the 
will annexed {n). The grant is conclusive that the testament 
proved is the will of the testator, but it is not conclusive as to its 
construction, or the rights to the property disposed of by the will (o)- 
The will must be proved in England before the appointment can be 
acted upon (j)). 

308. The form of the instrument is quite immaterial, the sole 
requisites being (1) that it was intended by the testator to operate 
after his death, and (2) that it is executed in accordance with the 
statutory requirements (r?). Thus instruments in the form of deeds 


(c) Judicature Act, 1873 (30 & 37 Viet. c. 66), s. 19. 

(d) Re Chok (1890), 15 P. D. 132, C, A. . v f 

(e) For statutory requiremeuts of the Wills Act, 1837 (7 Will. 4 & 1 > 1 ^^’ 
c. 26), see title Wills. 

(/) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), e. 1 (3). 

{g) In the Goods of Coode (1867), L. E. 1 P, & D. 449. r ^ « 

{h) In the Goods of Leese (1862), 2 Sw. & Tr. 442; In the Goods of Joraan 

(1868), L. E. 1 P. & b. 555 ; In the Goods of Hornhuckle (1890), 15 P. P- 
(ii In the Goods of Fraser (1869), L. E. 2'P. & D. 40. ^ j 

{k) In the Goods of Iluhhard (1865), L. E. 1 P. & D. 53 ; In the Goods oj 
Hicks (1869), L. E. 1 P. & D. 683. . 

(/) In the Goods of Morttm (1864), 3 Sw. & Tr. 422; see, too, GiUint v. ' 
and Hatfield (1820), 3 Phillim. 222. 

(m) Tatuall v. Ilankey (1838), 2 Moo. P. C. C. 342 ; In the Goodsof Alexono 
(1860), 29 L. J. (p. & M.)93; Inthe Gt'odsof Ilalhjhurton (1866), L. E. 1 ^ 

90 ; In the Goods of Iluher, [1896] P. 209 ; Murphy v. Deichler^ [1909] A. ‘ 

(??) In the Goods of Trefmd^ [1899] P. 247 ; In the Goods oj Vanninhi 
P. 330. For letters of administration with the wEl annexed, see p. ^ i 

(o) IT Hu art V. Harkness (1865), 34 Beav. 324 ; Roney v. Hordern, [Itt J 
Ch. 492. For the effect of an exercise of a power, see title Po'ff'EKS. 

(p) Re Vidlance, Ex parte Limehousc Hoard of Works (1883), 24 Ch. P* ' * 
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so executed have been admitted to probate (r). The intention that 
it should operate after death need not appear on the face of the 
instrument, but may be proved by extrinsic evidence (s). 


309 . In certain cases documents referred to in a testator’s will 
or codicil, though not themselves duly executed, may be incorporated 
in the will and included in the probate. Such a document must be 
strictly identified with the description contained in the will ; parol 
evidence is admissible for the purpose of identification (0- The 
reference must be to a document as an existing document, and not 
to one which is to come into existence at a future date (a). If the 
will can be construed as referring equally to an existing or future 
document, parol evidence is not admissible (b). The onus of proving 
the identity of the document and its existence at the date of the will 
lies upon the party seeking to establish it (c). 

A document not in existence at the date of the will, hut which 
comes into existence before the execution of a subsequent codicil, 
may be included in the probate, if the will read as speaking at the 
date of the codicil contains language which would operate as an 
incoi potation of the document to which it refers (</) ; but even so 
the language of the will must point to an existing document (c). 

A codicil must be admitted to probate even where the will is not 
forthcoming (/) or has been revoked by destruction (y), notwith- 
standing that the codicil may thereb}' become unintelligible. 

310 . Where two testamentary documents are executed on different 

dates, unless the later expressly or by implication revokes the 
earlier both should be admitted to probate, upon the principle that 
eveiy document purporting to be testamentary and duly executed 
ought to l.e admitted to probate {h). Where the documents are 
executed simultaneously, or it cannot he ascertained which was 
executed first, both are to be admitted to probate if upon any 


(.S') Jii>hertH(m\. Smith (1870) L R ‘2 P ]) j‘i. a.. f / p l-;- 
(181)0), 1.3 1>. J). lofj. ^ ^ 1^. it. ^ 1 . ^ J). U, In the Goods oj Sli 

(0 V. (1858), 11 Moo V P C 4'>7 • A. n. a- ; / f; 

n851i) 1 Sw X' 'Vr '.nvi . I *1 /f / (foods of Ahiwsni 

[lOOIlJ \\ 131. ^ ' Oorneit, [180-1] 1>. 1)0 ; K^rc -v. 

Itnd ‘J 1 P- & P- la the (loch 

and lathe ,4 Lrt t' {of 

princinlo- son la fl/f , ^ P*’’ ‘“’o ““t U]).,!! ai 

puntiiac . .te Jn the M of Smart, sa,,ra, per OoUELL Baunes, J., at 

h) linrmitii Collepe of Xorth II v. 7 Vo/te-, [19081 P 140 C \ 

/ a ''•/ 4'H. 

‘ i* ‘ i'- “i. 

Walcott /lS17V/\/tp^ P’ ^ P- * (eoininentinp' on Chi/stoan 

i 0 .ov o ‘‘>“1 'Oima-00,1 v. Co,e,c (1800), 2 s[y & 'I 

i n.’ 2 1> Ir;:. ;^8. *’• * * - (isp 

t p- P- 2 P. & I>. loo. 

p. 77. ' P- ‘’•b c. A., ptrYAUunAX Williams, L.J., 
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reasonable construction the two documents can be so read as to 
stand together ; if they cannot he so read neither is to be admitted 
to probate (i). For the above purposes the Probate Court must 
act as a court of construction (/c). When a final will, not incon- 
sistent with an earlier will, appoints a fresh executor, probate is 
granted of both instruments to both executors (/). 

311. Where tw^o testators make their wills in one and the same 
instrument, upon the death of one probate is granted of so much 
of the instrument as then becomes operative (?/0- 

312. Where a will has been made in duplicate, both parts must 
he lodged at the registry for a grant, but one part is handed back 
with the grant after collation. 

313. Where a testamentary instrument has been lost or destroyed 
in such a w^ay as not to effect a revocation, probate may be 
granted of the contents thereof, upon proof of such contents and of 
the due execution and attestation of the instrument {n). 

The person who sets up an alleged will and is unable to 
produce it, or any copy or draft of it, or any written evidence of its 
contents, is bound to prove its contents and its due execution 
and attestation by evidence which is so clear and satisfactory as to 
remove, not all possible, but all reasonable, doubts on those points (o). 
If he succeed in establishing an intention on the part of the alleged 
testator to do some formal act, and the evidence is consistent with 
that intention having been carried into effect in a proper way, the 
court may infer the actual observance of all due formalities as a 
matter of probability (p). 

The contents of a lost will may be proved by the evidence of a 
single witness, though interested, w^hose veracity and competency 
are unimpeached (7) ; and, where an alleged draft of the lost will 
is produced, the court must take the parol evidence side by side 
with the alleged draft and thereout extract as best it may the 
contents of the will(r). 


(/) Phipps V. Anglesey [Earl) (1751), 7 Bro. Pari. Cas. 443 ; Townsend v. MoorCj 
[1905] P. 66, C. A. The coxirt stmggles to reconcile dispositions which on the face 
often might at first sight appear to be somewhat irreconcilable [ibid,]. As to 
how far inconsistencies between a later and an earlier instrument amount to a 
revocation of the earlier, see title Wills. 

[k) Lemage v. Goodhan (1865), L. R, 1 P. & D. 57 ; Townsend v. Moore, supra. 

[l) In the Goods of Morgan (1867), L. R. 1 P. & D. 323 ; In the Goods of 
Sirahan, [1907] 2 I. R. 484. 

(w) In the Goods of Piazzi-Smyth, [1897] P. 7. 

( 71 ) Brown v. Brown (1858), 8 E. &. B. 876. 

fo) Harris v. Knight (1890), 15 P. D. 170, 179, C. A. 

(^ 7 ) Harris v. Knight, supra. The declaration of an alleged testator that he 
has made a will is not admissible as evidence of its due execution [In the Goods 
of Ripley (1858), 1 Sw. & Tr. 68 ; Atkinson v, Morris, [1897] P. 40, C. A. ; Eyre 
V. A-T/re, [1903] P. 131). 

((A Bugden v. St. Leonards [Lord) (1876), 1 P. D. 154, C. A. 

(r) Burls V. Burls (1868), L. R. 1 P. & l3. 472, 474. The post-testamentary 
declarations of a testator as to the contents of his will have been admitted by 
the Court of Appeal [Sugden v. St. Leonards [Lord), supra, overruling 
Quick and Quick (1864), 3 Sw. & Tr. 442 ; Gould v. Lakes (1880), 6 P. P. l)t but 
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314 . As a general rule the court requires the lost will, even 
where there is a draft or copy in existence, to be proved in solemn 
form before admitting it to probate (a ) ; but in a clear case probate 
mav, with the consent of all parties interested under an intestacy, 
be granted upon motion, without requiring the will to be proved in 
solemn form (6). And when the estate is small the court may 
dispense with the consent of the parties interested under an 
intestacy (c). 

Where the original will has been lost or destroyed after the 
testator’s death through the negligence of the executor, the court has 
jurisdiction to order him to pay the costs occasioned by the loss (d). 

If. in the absence of the original will, there is a true copy or draft 
of the will in existence, probate is granted of that copy or draft (c) : 
if the contents have to be proved by parol testimony, probate is 
granted of an affidavit of scripts filed in the action, or of the 
dei)osition of a witness (/). Probate may also be granted of a 
press copy of a copy of the will (//). Where the contents of a 
lost will are not completely proved, probate will be granted to the 
extent to which they are proved {h). 

Where a torn will is admitted to probate missing words will not 
be read into the will by the court, but when proved may be 
contained in a paper attached to the will (i). 


Sub-Skct. 2— Privileged and Xuncupatice ]ViUs[k). 

315 . The wills of soldiers on actual military service do not 
require to be in writing so far as they dispose of personal estate (/). 
The term “ actual military service ” is the equivalent of the Latin 
term '' in expcditione'' ; it includes the case of a soldier who has 
taken some step towards joining the forces in the field (m), and 
that of a soldier whose battalion has been ordered to mobilise for 
active service (»), but not that of a soldier quartered at home during 
peace, though on full pay(o). 

The term “soldier” includes an officer of every rank{;)). A 
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the (piestion of their admissibility has been expressly left open by the IIouso 
of Lonis (IVooilward v. (ionlatone (1880), 11 App. Cas. 4(J9). 

[a) In the (ioods of Barher (1880), L. R. 1 P. & I). 267; In the Estate of 
Carter (1908), o2 Sol. Jo. 600. 

7.) Ifdd. 

c) In the (hods of Apted^ [1899] P. 272, modifying In the (hods of Pearson, 
[1890] P. 289 ; see, too, In the (Ioods of Brassington, [1902] P. 1, 

'd) Burls V. Burls (1808), L. R. 1 P. & D. 472. 

V') In the (loads of Crofts (1900), 17 T. L. R. 10; In the (hods of Crandon, 
(1901), 17 T. R. R. 341. 

' f) See Tristram & Coote. Probate Practice, 14th ed., p. 97. 

V) iMfoue V. UrijUn (1909), 25 T. L. R. 308. 

[h) Ungden v. .S7. iMutards {Lord) (1876), 1 P. D. 154, C. A. 

(f) (iiHv, dill, [1909] P. 157; In the Goods of Leigh, [1892] P. 82; la the 
Goexls of W right (1910), 44 1. L. T. 137. 

(/.') A will made orally is known as a nuncupative will. 

(/) Statute of Frauds (29 Car. 2. c. 3), s. 22 ; ^Vills Act, 1837 (7 AVill. 4 & 1 
Yict. c. 2(i), s. 11 ; and see, generally, title "Wills. 

m) In the Goods of Iliseoek, [1901] P. 78. 

'/() GaVirard v. Kyiee, [1902] P. 99. 

n) Drummond v. Porish (1843), 3 Curt. 522. 
p) In the Goods of Hayes (1839), 2 Curt. 338. 
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soldier on actual military service may make a valid will at and 
after the age of fourteen (5). 

316. The \yills of mariners or seamen being at sea stand upon 
the same footing as those of soldiers on actual military service (?*). 
ihe term “ mariner or seaman ” extends to officers of every rank {s\ 
and to merchant seamen (t). The privilege extends to a person in 
maritime service serving on board a vessel permanently stationed 
in a haibour (a), or on service in a river (b ) ; and a will made in the 
course of a voyage may in fact be made on shore (c). 

Certain statutory restrictions exist with regard to the testamentary 

dispositions of seamen and marines (d) : for the purpose of these 

restiictions the term ‘‘seaman or marine” is defined to mean a 

petty officer or seaman, non-commissioned officer of marines or 

maiine, oi other person forming part in any capacity of the com- 

^ement of any of His Majesty’s vessels, or otherwise belonging to 

His Majesty s naval or marine force, exclusive of commissioned, 

valiant, and subordinate officers, and assistant engineers, and of 
kroomen(c). 

Thus a will made by a person while serving as a seaman or 
maiine is not valid for any purpose if it is written or contained 

^11 ^ paper, parchment, or instrument with a power of 

attorney (/); nor is a will made by a seaman or marine valid for 

the pui pose of passing his naval assets unless it complies with 
certain statutory formalities (q). 

The Admiralty have, however, power to make payments to a 
peison claiming under the will of a seaman or marine, though not 
made m compliance with the statutory formalities, where, having 
regard to the special circumstances of the death of the testator, 

^ ’th ^}) th^t such formalities may be properly dispensed 

A nuncupative will may be admitted to probate on motion (i). 

Sub-Sect. 3.— inv/s of British Subjects out of the United Kingdom. 

-^^^ill ov other testamentary instrument made out of the 
United Ixingdom by a British subject, whatever his domicil at the 


(1S46), 4 Notes of Cases, 651 ; In the Goods of 

Jliscock, [1901] P. 78. 

Yict^ of ^Frauds (29 Car. 2, c. 3), s. 22; Wills Act, 1837 (7 Will. 4 & 1 

(s) In the Goods of Ilages (1839), 2 Curt. 338. 

0 ^ Goods of Milligan (1849), 

2 Kob. Eccl. 108 ; In the Goods of Barker (1859), 2 S\v. & Tr. 375 ; and see titles 
biiirpiNG AXD Navigation; Wills. 

In the Goods ofM^Murdo (1S67), L. R. 1 P. & D. 540. 

(/JiS'awSra 5. "s*'®®’’ ® ■ * "" 

(r) In the Goods of Lag (1*840), 2 Ciu’t. 375. 

. -o\ TA Mannes (Wills) Acts, 1865 and 1897 (28 & 29 Viet. 

* / \ ^ Order in Council of 28th December, 1865. 

c) iSavy and Marines (Wills) Act, 1865 (28 & 29 Viet. c. 72), s. 2. 

(./ ) Ibid., s. 4. ^ 

(v) ^01 the statutory formalities, see ibid., s. 5, as amended by the Navy and 
Marines (^\ ills Act, 1897 (GO & 61 Viet. c. lo), s. 1. 

(/(} Nay and Marines (Wills) Act, I860 (98 & 99 Viet. c. 79), s. 7. 

(i) )t the Goods of Scott, [1903] P. 243. As to motions, see p. 157, ante. 
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time of making the will or at his death, is, as regards personal estate, 8t;cT. 2 . 

well executed for the purpose of being admitted to probate if it is Of what 

made according to the forms required either by the law of the place Probate may 
where it was made, or by the law of the place where the testator granted, 
was domiciled when it was made, or by the laws then in force in that 
part of His Majesty’s dominion where he had his domicil of origin (k), 

X will or other testamentary instrument made within the 
United Kingdom by a British subject (whatever his domicil at the 
time of making the same or at the time of his death) is, as regards 
personal estate, well executed and entitled to be admitted toprolbate, 
if executed according to the forms recognised by the laws for the 

time being in force in that part of the United Kingdom where the 
same was made (/). 


318 . For the above purposes “ personal estate” includes lease- M’ersonul 
holds (m), and ‘‘British subject” includes a naturalised British 

subject (n), but regard must be had to any restriction in the ip!i‘!hniV 
certificate of naturalisation ( 0 ). “ Uritisi/’ 

A will, whether of a British subject or not (p), is not revoked or 

invalidated by a subsequent change of domicil (a). includes a 

^ ® naluralised 

British 

♦ subject. 


Scb-Sect. ‘1. — II iY /5 of luirei(jHers. 


319 . M here a person dies domiciled abroad, and it becomes Wills of 

necessary to prove his will in England, probate is granted of liis P^‘''son3 

will upon proof that the testator was doiuicilecl in the country in 

question, and that either the foreign court has adopted his will as abroad.'^ 

a valid testament, or that his will is valid by the law of that 
country (r). 


320 . The forms and solemnities of a will are governed by the Validity of 
law of the testator’s domicil (.s), and the English court has no 

^ ^ in country 


a 


ntry 

of deceased’s 


(i) Wills ya, 1801 CJd & 2.5 Viet. c. 114), s. l. This Act is conunonlv known domteU 
. S iOrd Jvingbdow n sAot The Act docs not validate an ajjpointment in o.xorciso 

'>ot complying with the laovisions of the Wills Act 

titlcS- oil is WhV‘'^'‘'' rr„,st.(lSS3), 2d Ch. D. 37.3) ; and see 

title i o\uui^ ^ here no spec form is required by the law of the country 

whoie tho British subject is resKlln^^ it is sufficient that the courts of the 

counti y would have upheld the will [Htokes v. Htokes (1S98), 7S L. T 50) See 

Lfiiie Ik la herte and liunn !()•> L T 14*1 ' ’ 

(/) Wills Act, ism (24 At 25 Viet. c. I H ) s 2 

(m) iiV v. (,'ram, [1905] 1 Ch. 584. 

») In the (wod, of (Idly (187()), 1 P. I). 488. 

[ 0 ) In the (ioodsof (Uiiti (1879), 89 L. T. 089. 

(p) In the hstat*^ of C/ywa*, [1904] P 209 

of will., 

[IST'M L li 8 P^it I) 1 V t\ ’ * ^ (l. (t A.) o8; Miller v. James 

i> or*- If •; ^ rw 7 1 1 . i /. , In the hooiii of W hite! enn 

,!,i 'Si -'h'";;: 

Vol. XIII., p. 488. ’ Lvidex'ce, 

(•■i) V. /O-cema?! (1857). 10 Xfoo P (' r anr i • i 

see p. 178, post. ^ ' colonial probates, 


see 
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Sect. 2 . 

Of what 
Probate may 
be granted. 


Extent to 
which the 
English grant 
follows 
foreign grant. 


Duly authen- 
ticated copy 
of will must 
be produced. 


Will solely 
of property 
abroad. 


jurisdiction to question the validity of the will of a person domiciled 
abroad when that will has been admitted to probate by the country 
in which the testator died domiciled (t). Where the testator was 
not a subject of the foreign country in which he died domiciled, 
and the courts of that country apply a jiarticular and not the 
general law to the succession to his estate, the English court 
adopts the particular law (a). Where the will has been proved 
abroad it is the practice of the English court to require that any 
codicil should be proved in the court from which probate of the will 
has been obtained before granting probate of the codicil here (6). 

321. The English court in making its own grant follows the 
toieign grant (c). Where probate has been granted by the foreign 
court to a person whose powers under the will fall short of the 
powers of an executor according to English law, the English grant 
IS not of probate, but of letters of administration (with the will 
annexed) with powers corresponding as nearly as may be to those 
conferred by the will (d). The English court does not follow the 
oreign law so far as to make a grant to one who is personally dis- 
qua 1 ed by English law from taking the grant, as, for instance, a 
minor (c), nor will it make a grant to a foreign executor where, by 

e loieign law, the time for the execution of his executorship has 
expired (y). ^ 

322. here probate has been granted by the foreign court, the 
h^nglish pant is made upon the production of a duly authenticated 
copy of the will {g). If the original will forms part of the foreign 

probate the copy may be made in the English registry (/i). The 

ng ish grant being in general terms, probate will not be given of 

extracts only of a foreign will dealing with the testator’s assets in 
England (z). 


Sub-Sect, o.— inv/s disposing of Property situated Abroad, 

323. A will disposing only of property situated in a foreign 
country is no t entitled to probate in England (/c), nor are letters of 

(0 Whicker v.Hume (1S58). 7 H. L. Cas. 124. 

Eccl (^S41), 2 Curt. 855 ; Maliassy. MaUass (1844), 1 Eob. 

ft) In the Goods of Mitler (1883). 8 P. D. 167 

]n the Goods of 

4^50 L of Earl (\S6-), L. E. 1 P.&D- 

mm Vn i T " 90 / 89 ; (foods Of Scarr 

f(f<^ohjard. [1903] P. 125. In In the Goods of 
w 1 L T. 80S, probate was granted of the exempHfication of an Indian 

r„ two cydicils notwithstanding that one of the codicils had been revoked. 

zinLf ri 89^ P E- 1 P- & D- 183; In the Goods <f Von 

(AT ^ j (foods of Briesemann, [1894] P. 260. 

(e) J 71 the Goods of Orleans {Duchess) (1859), 1 Sw. & Tr. 253 ; In the Goods 
0 / iMeatyard, supra. / v j 

(/) LaneuvUte v. Anderson and Guichard (1860), 2 Sw. & Tr. 24. 

(y) Raymonds, de IT attcville {Baron) (1757), 2 Lee, 358. Where a translation of 
cm.rT 4 '°"^ admitted to prohate in the foreign country, the English 

M s-st a^P^^Protete of a translation of such translation {In the Goods of Buie 

at ’r .1 OF Laws, Vol. VI., p. 225. 

r} (t867), 15 W. E. 881. 

M T {Baroness) (1904), 20 T. L. E. 640. 

°/ ^"°*(’867). L. E. 1 p; & D. 449; Inthe Goods of Tamphn, 

[1894] P. 39 ; In the Goods of Murray, [1896] P. 65. 
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administration granted by the English court where the deceased 
left no property in England (i). 

324. Where a testator has made two wills, one dealing with his 
property in England and the other with his property abroad, pro- 
bate may be obtained of the former will upon an attested copy of 
the latter will annexed to an affidavit being filed (m). If the two 
wills are not independent, but the one incorporates the other, pro- 
l)ate is granted of both wills as in fact constituting one will (n). 
Where it is the intention of the testator to keep the foreign and 
the English properties separate, probate issues of the English 
will alone (o). 

Sect. 3. — Probate in Common Form. 

Sub-Sect. 1 . — Ilofr and hy irhom obtained. 

325. In all cases the application for prol)ate or for letters of 
administration may be made at the principal registry Where 
the deceased resided abroad and in cases of resealing application 
must be made at the principal registry {q), 

326. Probates and letters of administration may be granted in 
common form by district registrars (r), where it is shown by 
aftidavit that the deceased person had at tlie time of his death a 
fixed place of abode within the district in which the application is 
made(s)* The affidavit is conclusive for authorising the grant by 
the district registrar (^), but the district registrar has no power to 
make a grant in any case in which there is a contention as to the 
grant, until the contention is terminated or disposed of 00- He must 
transmit notice of every application for a grant to the registrars of 
the principal registry (/>), and in cases of doubt may take the direction 
of the judge (c). 


Sect. 2. 

Of what 
Probate may 
be granted. 

Praotice in 
tlie case of 
two wills, one 
of properly in 
England, the 
other of pro- 
perty abroad. 


Applications 
at Principal 
Kegistry. 


Pow’ers of 
district regis- 
tries to make 
grants. 


7) In the (loodft of 'fnvhr (1804), 04 L. J. (l*. M. & A.) 21). 
in) In the Ootxh of Astor (1870), 1 P. 1). 1.00; In the (ioods of (1890), 

lO'P. J). 147 ; In the (hods of I)e la Rue (1890), 10 P. I). 180 ; In the b'W-s of 
tSeaman, [1891] P. 203; In the (foods of Fraser^ [1891] P. 280; In the Fsfafe of 
Pouf (Jilmcr v. Overman (1907). 23 T.'L. P. 710. In In the (hods of Roltoa 
(1887), 12 P. D. 202, with the consent of the Pelgian executor, probate was 
granted of both a Belgian and an English will to the English executor. 

(n) In the (hods of Jloirden (Aorf/) (1874), 43 L. J. (p. & M.) 20; In the (hods 
of llurris (1870), L. K. 2 P. A D. 83; In tlie (hods of De la Saussaye (1873), 
Tj. 1{. 3 P. A I). 42 ; In the (hods of Murray, [1890] P. 00; Lithe (hods of Western 
(1898), 78 L. T. 49 ; la the (hods of Oreen (1899). 79 L. T. 738. 

(o) In the (hods of Schenlcy (1903), 20 T. L. H. 127. 

ip) Court of Probate Act, 1807 (20 & 21 Viet. c. 77), s. 09. 

(7) As to resealihg, see p. M'd, post. 

(/■) The C'ourt of ITobate Act. 1807 (20 & 21 Viet. c. 77). s. 13 and Sched. A, 
establishes distnct^registnes throughout England. As to principal and district 
registries, see ]). 102, ante. This and the succeeding paragraph apply to a grant 
of letters of administration as well as to a grant of probate, Eor the practice 
relating to the former grant, see also p. 193, post. 

{s) Court of Probate Act, 1807 (20 & 21 Viet. c. 77), s. 46. Tlie practice is 
to jirovo residence within the district of the district registry by adding a i>ara- 
grajih to the oath of executor. P’or form of oath, see Encyclopcedia of Eoruis 
and Precedents, Vol. XVL, p. 727. 

7) Court of Probate Act, 1807 (20 & 21 Viet. c. 77), s. 47. 

/() Ibid., s. 48. 

(/») Ibid., s. 49. 

(r) Ibid., s. 00. 
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Form. 
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■where estate 
small. 


Right of 
executor to 
probate. 


Oath of 
executor. 


Inland 

Revenue 

affidavit. 


Executors and Administrators. 

A cases whei'e the deceased died on or since the 2nd 

August, 1894, and the gross value of the property, real and personal 
n respect of which estate duty (d) is payable on the death, exclusive 
of pioperty settled otherwise than by the will of the testator does 

deceased died on or since the 1st 
June, 1881, and the gross personal estate does not exceed £300 

applications for representation to the deceased may be made to an 

ind^PYn officer (e). A deposit of 15s. is required for fees 

and expenses, and a further sum for the fixed duty of 30s. where the 

£eeed?5?nn''®%''^‘' value 

exceeds ±300 and does not exceed ±500(/). 

entitled to a grant of probate is the 

tfifn expressly appohited or merely by implica- 

on {g) , the application for a grant may be made by the e.\ecutor in 
peison or through a solicitor (//). 

the testators death and the due performance of his duties in a 

iTe! He must state therein the 

vSiP^nf testator, if he is a near relative; and the gross 

£1.p 3 V^!}T 1898, ot the personalty only if the 

to whin] Ih ^ date. The testamentary paper or papers 

aL Sf executor is sworn niust be marked by the executor 

rponii'P whom he is sworn (/c). The registrars may 

or'nf tpf ^"l^ition to the oath, of the identity of the testator 

01 of the party applying for the grant (1). 

other competent person (hO, must 

missioner<! inrl^v. Inland Eevenue Com- 

aunronrintp ^ must specify to the best of his knowledge in 

all the nrn ® annexed to the Inland Eevenue affidavit 

the pioperty m respect of which estate or other death duty 


Inland Eevenue Act^88^r44 succession duty (Customs and 

( 1909-101 r I ^ <=■ 1 -)- «• U>'der the Finance 

value of m-onertv f' deduction is allowed from the 

liable to be chargid theremi ^As^^o'^a duty of the purchase-money charged or 
of county courtsf see p. m, jtst^ “1’Pl‘cations in cases of intestacy to registrars 

(Ta/,/, /ore/ (1703) 1 Salk *^00 ano 

(z\ Th (^'"'^n-poiitentious), 1802 , i\ 2 . 

and then subscribed and s-worn by him as an affidavit 

r47) but he m regifT (Probate Rules (Non-'Coutentious), 1802, 

(51 & o2 Viet c 4n 1™ irf object to being sworn; see Oaths Act, 1888 

Commi'i^ionpT-*'^ fm n being sworn in England and abroad, see 

YeTc 5oT ai d na?w & ^3 Viet. c. 10 ; 54 & 55 

m P K ’r D ° ^^39 (9 Edw. 7, c. 30) 

of tL dwonLt r. 49. The “ marking ” coiisi-sts 

their names on the person before whom he is sworn signing 

(() Tb^ % it testamentary papers referred to in the oath. 

(m) In the Goode of UrrueJa (1869), L. E. 1 P. & D. 598. 
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is payable and all the property passing upon the death of the 
testator (n), 

330. A copy of the will and codicils (if any) is engrossed on 
official engrossment sheets, and, after the Inland Pieveniie affidavit 
is passed at the Estate Duty Office, all the documents, including the 
original will and codicils (if any), are left at the probate registry; 
whereupon the form of grant is filled up at the registry and annexed 
to the engrossment and the record thereof completed (u). 

331. If the will be perfect on the face of it, and there is an 
attestation clause reciting in effect that the statutory require- 
ments ip) have been complied with, probate in common form issues 
upon the oath of the executor alone ; if there be no attestation 
clause, or the clause be insufficient, an affidavit is required from at 
least one of the attesting witnesses, if either of them is living, that 
the statutory requirements were in fact complied with (q) ; if both 
the witnesses are dead, resort must be had to other persons (if any) 
who may have been present at the execution, and, in the absence of 
such evidence, affidavit evidence must be procured of the hand- 
writing of the testator and of the attesting witnesses, and also of 
any circumstances which may raise a presumption in favour of the 
due execution of the will (r). If on reading the affidavits of both 
the attesting witnesses it appears that the statutory re(purements 
were not complied with, probate must be refused (.s) ; in a case of 
doubt the registrar may require the parties to bring the matter 
before the judge on motion (a). 

332. Before allowing probate to issue of a will of a person who 
was l)lind or obviously illiterate or ignorant, the registrar must 
satisfy himself that the will was rea(l over to the testator before 
being signed and that he understood it, or that he had at such time 
knowledge of its contents (/>). When a testator makes his mark 
through inability to sign, an affidavit of due execution is always 
required. 

333. When interlineations or alterations appear in the will 
(unless duly executed, or recited in, or otherwise identified by the 


(;i) Stiimp Act, 181.') (55 Geo. S, c. 181), s. S8, and I’inance Act, 1894 (57 & 58 
Viet. c. SO), s. 8 (8). The foniis of the requisite atficlavits are j)rescribeil by the 
Treasury under the Customs and Inland Keveiiue Act, 1881 (44 45 Viet 

c. 12), s. 29 ; see on this subject title Estate axi> Other Death Duties, 
Vol. XI 11., p. 215; see also Encyclopiedia of Eorrns and Trecedcuts, Vol. XVI., 

p. (188. 

(o) The details for proving a will are fully set out in Tristram & Coote’s 
Probate Practice, 14th ed., pj). 22 d sff/. In pursuance of the Court of Probate 
Act, 1857 (20 A 21 Viet. c. 77), ss. (i(i, 07, the originals of the wills proved iu 
the princiiial registry or in one of the district registries are deposited at the 
l)lace ot prool for safe custody, (,'alendars of all grants of probate and administra- 
tion, whether made at the principal registry or district registries, are kept at the 
l)rinci])al registry for inspection I^UI■po^es. ' 

( i>) Eor the statutory requirements of a will, see title WILLS. 

(/) Probate Pules (Xon-Coiiteiitious), 1871, r. 4. 

/•) Probate Pides (Xoii-Contentious), 1802, r. 7. 

(s) J hid., r. 5. 

(«) I hid., r. 0. 

(6) I hid., r. 7 1. 


Sect. 3. 

Probate in 
Common 
Form. 
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of will. 


Proof of due 
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the will. 


^Vills of blind 
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clerical 
errors. 


\ 


Executors and Administrators. 


attestation clause), affidavit evidence of their having existed in the 
will before its execution must he filed, except when the alterations 
are merely verbal, or when they are of small importance and are 
evidenced by the initials of the attesting witnesses (c). 


334. Erasures and obliterations are not to prevail unless proved 
to have existed in the will at the time of its execution, nor unless the 
alterations thereby effected in the will are duly executed and attested, 
nor unless they have been rendered valid by the re-execution of the 
will, or by the subsequent execution of a codicil thereto. If no 
satisfactory evidence can he adduced as to the time when such 
erasures and obliterations were made, and the words erased or 
obliterated are not entirely effaced, but can upon inspection of the 
paper be ascertained, they must form part of the probate (d). In 
eveiy case of words having been erased or obliterated which 
might have been of importance, an affidavit is required (r). The 
court will allow the use of artificial means to decipher the original 
wol s 01 nguies, but will not resort to physical interference with the 
document (,/ ) A magnifying glass may be used, but not chemicals. 

en a teiations, interlineations, or obliterations are to stand, a 
copy must be filed similar to the engrossment to show how the grant 
has gone out. When they are not to stand, a copy of the will 
without such alterations has to be filed and a registrar’s fiat setting 
aside such alterations obtained. When there is pencil writing on 

the will or codicils, a further red ink copy must be also filed for 
the perpetuation of the pencil writing. 


335. heie the will contains a misdescription or an insufficient 

esciip ion of the i)erson nominated as executor, the grant goes to 

the person who according to the evidence was actually intended by 

IS coriec esciiption, with the addition of the description written 
in the wull (g), ^ 


^ contains a clerical error (/i), 
wnvH bifr. ^’1*1 be struck out of the grant, no fresh 

omit 1 blank (i). The court has also power to 

rd£?ldbT“ satisfied that the third signature was not 

added w ith the object of attesting the will (k). 

ill alterations 

(rf) Ibid., r. 10. 

(e) Uid., r. 11. 

(/) FJiiich V. Combe, [1894] P. 191. 

P. 193 2 I’- : Tn the Goods,,/ Cooper, [1899] 

(1890), 63 L, T°2o5°^ ^tishell (1887), 13 P. 1). J ; /« the Goods of Huddleston 
snpm^'oni-^is’^olnl P- 190, overruling In the Goods of Bushel!, 

siiJ/ifl'sSVirS l( f L. R. 1 P. & D. 661; In the Goods of 
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337 . Offensive passages may also be omitted from the probate 
and from the copy of the will to be inserted in the books of the 
registry (/), but this is a power to be exercised with great 
moderation (m). 

338 . No probate or letters of administration with the will 
annexed can be issued until after the lapse of seven days from the 
death exclusive of the day of death (/f); and no letters of administra- 
tion until after the lapse of fourteen days exclusive of tlie day of 
death (o), except under the direction of the judge, or by order of 
two of the registrars. A like order may be made by one of the 
registrars of the principal registry when the grant is at a district 

registry (7h. 

Where probate or administration is first applied for after the lapse 
of three years from the death, the reason for the delay must be 
certified, and the registrars are empowered to require proof of the 
alleged cause of delay (q). A certificate bj’’ the solicitor or an 
afSdavit by the applicant must be filed in explanation of 
the delay. 

339 . Where the applicant for a grant is unable to depose to the 
precise date of death, it becomes necessary for him to obtain the 
leave of the court to swear the date of death. According to the usual 
practice he is required to depose in his affidavit in support of the 
application to his personal belief that the death occurred on or after 
a particular date(r), but the court does not always insist upon a 
statement of personal belief (.s). 

All letters referred to in the applicant's affidavit should be 
exhibited to the affidavit or accounted for (t), 

340 . The presumption of law is that a person is dead at the 
expiration of seven years from the time he was last known to be 
living (a), unless some reason can be given for his not having been 
heard of during those seven years. The court will, however, on 
proof of sufficient inquiries, allow the death of a testator to be sworn 
after a disappearance of less than seven years («). 

Ihere is no legal presumption as to a person having died at any 


Skct. 3. 

Probate in 
Common 
Form. 

Offensive 

passages. 

Probate issues 
after seven 
(lays, letters 
of administra- 
tion after 
fourteen days. 


Reason for 
delay. 


Certificate of 
delay. 


Precise date 
of death. 


Presumption 
as to death. 


(/) /» the (!oo,h of Wartimh,/ (184()), 1 Rob. Eccl. 428 ; Curtis v. Curtis (182.5), 
8 88 ; Marsh v. Marsh (l.SdO), 1 Sw. & Tr. 528. 

{ill) lu the Contis of Ifon/iwoo,! (1871), L. li. 2 R & D. 251 

(«) I’rolKito Rules (Xon-Contentious), 1802, r. 48. 

(o) / hid., r. 44. 

(/O District Re<;istry Rules, 1808, r. 51. 

,7) I’r.iluto Rules (Xon-Coriteutious), 1802, r. 45. A “ certificate of delay ” 
on a punted torin is fre(|ueiitly xi.sod ainl accepted. 

(r) In the (loodfi nf Ilnriiton, [1898] P. 27. 

M in the Kstate of Walker, [1909] P. Ud. 

(/)_ In the Hoods of Clarhc, [1890] R 2S7 ; .see, too, hi the Hoods of Haul, [1890] 

i * 1 • 

(//) Doc d. hitifjlit V. yepenn (1833), d B. & Ad. SO ; affirmed on this point, 
^fpeanx. DoeW Knhfht (1837), 2 M. & W. 894, Ex. Ch. As to presumption 
ot deatli in general, see title Evidi-xce, Vol. XllL, pp. dOO et saj. 

r . inlv n 'i/* [1898] P. 17 ; see, too, In the doods of WinsUme, 

L 1 1'. 14ij. 
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Executors and Administrators. 

particular date during the seven years {h), or as to his having died 
without issue (c). ® 

As a rule, the order to presume death must be an order of the 
court obtained on motion, but M'here the whole personal estate does 
not exceed ^100, or where an order has been already made by the 
court in the case of one person killed in the same accident, La., a 
shipwreck, a registrar may make the order. 

341. ^\here two people perish by the same calamity, the court 
refuses to presume that they died at the same moment (d) : in the 
absence of any evidence as to which survived the other, the court 
gives leave to swear the death of each, allowing the applicant in 
each case to vary the usual form of oath by stating therein that 
theie IS no reason to believe that either survived the other (e). 


^UB-SECT. 2.~Limiled Probates. 

342. In certain cases a limited grant of probate is made. 

343. ^\heie a testator appoints a separate executor for the 
purpose of cariTing into effect the trusts and dispositions of a 
codicil, piobate limited to the trusts and dispositions of the codicil 
IS granted to such e.xecutor. A similar grant is made to a person 

specifiVfund^onl ^ ®P®cial purpose or in respect of a 

If the special executor obtain his grant first, the subsequent 

giant made to tbe general executor is called a aetcrorum grant. If 

e genei a executor be the first to apply, he obtains a grant, save 

and except the property in respect of which the special executor has 
been appointed. 

344. Where a testator has made a will in exercise of a special 
po^^el 0 appointment which is not revoked by his subsequent 
marriage, the court grants administration with the will annexed to 
tne appointee limited to the property ajipointed (/). 

345. Probate of the contents of a lost will is limited until the 

original (or a more authentic copy) is brought into the registry (i/). 

A similai limitation IS contained in the probate of a copy of the 

will of a British subject made abroad when the original is detained 
in a foreign country (/(). ° 

346. In the case of a will made by a woman during coverture. 
It IS no longer the practice to recite in the oath or the grant the 

o ('h Ann' Pheui's Trusts (1870), 
(A ^Phso7i V. J/alt, [1905] 2 C'h. 181. 

(c) Be Jackson, Jackson v. Ward, [1907] 2 Ch 354 

noon U ^ * Tr- 2oS ; In the Goods of Bcjnon, 

r --1 T. L. R. 493; In the Estates of 

( 2G T. L. E. 381. 

l f»^s<// (1890), 15 V. D. 111. Forthe non-revocation by a 

see Dip \VUla ® exercise of a special power of appointment, 

un 1 ; ■* * 1 c. 26), s. 18; ind title wIlls. 

(, 7 ) Tor lost wills, seep. 160, ^ 

{n) In the Goods of Ltmine, [1892] P. 89. 
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existence of separate personal estate of the testatrix or the power 
or authority under which the will has been made. The grant, 
whether of probate, or of letters of administration with the will 
annexed, now takes the form of an ordinary grant without any 
exception or limitation (/). Consequently the fact that a liusband 
now proves his wife’s will in general form does not amount to an 
assent to his wife’s disposition (k). 


Sub-Sect. 3 . — Second and Cessate Grants. 

347. Whei’e a testator has directed that in a certain event some 
other person shall be substituted for his original executor, that other 
person becomes entitled upon the happening of the event to a grant 
in his own favour (/). Such a grant is known as a second grant. 
The substituted executor takes the executor's oath, but swears the 
estate at the value only of what remains undistributed. A second 
grant is also required upon the death of a person who has taken 
a grant for the use and beneiit of a person under disability, and a 
cessate grant is made on the removal of a disability. Where a 
grant has been made of the contents of a lost will, a second grant 
is made upon the production of the original. Wliere a codicil is 
found after probate of a will, a second grant is sometimes made. 


348. Where one or some only of several executors have in the 
first instance obtained probate and subsequently another executor 
desires to come in and take probate, he obtains what is known as 
double probate. In such a case the value of the estate is limited in 
the oath to that which remains unadministered, but the grant is 
made in general terms. 


An Inland lievenue aflidavit (m) is necessary in every case, 
and must be lodged at the Estate Duty Office with a memorial 
impressed with a duty-paid stamp thereon or a certificate that duty 
has been ])aid (//)• 

The cessate administrator may call upon the original adminis- 
trator at any short time after the determination of the original 
administration to exhibit an inventory and account (o). The order 
is usually obtained upon summons. 


^ (/) 1 roLiite Rulos (Xon-Contentious), 1S8T, rr. 1 j, IS, following the decision 
HI /n ihc (xootfs of Price (1S87), 12 P. D. 137. Wliero a woman dies testate, 
leaving in'operty which she had no jiower to dispose of bv will, the husband is 
entitled to a grant ol letters of administration to such of his wife’s property as 
she had no power to dispose of (//, the (foods of Lemau, [1898] P. 21o). Ais to 
the capacity of a married woman to make a will, see title Wills. 

(/.■) AV Atkinson, WnUer v. Atkinson, [1899] 2 (.'h. 1, C. A. 

(/) In the (foods of Foster L. 2 P. I). 301. 

(//() As to the appropriate form of Inland Revenue aflidavit, see title 
Kstatk AM) OniKii Dkath Duties, Vol. XIII., j). 21o. 

()/) I’or tile practice in the case of second and double grants, see Probate 
Act, 18o8 (21 A 22 \ ict, c. 95), s. 20, and Tristram A C'ooto, Probate Practice, 
lull ed., ]>p. 154 ft scij. ; see, too, Jn the Goods of (frijjin (1910), 54 Sol. Jo. 
3i8. As to memorial on apj)lication for grants de bonis non, see p. 195, post, 

{o) Taylor v. Serton (1752), 1 Lee, 15. 
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Sect. 3. 

Probate in 
Common 
Form. 

Rescaling 

Irish. 

4 

Scotch, and 

Colonial 

grants. 

Certificate 

required. 


Kstates under 
^500 gross. 


Where 
documents 
must be 
lodged. 


Scotch 

confirmations. 


Executors and Administrators. 

Sub-Sect. A.— Resealing Irish, Scotch, and Colonial Grants. 

349. Probate or letters of administration granted by the Irish 

court may be produced to a registrar of the English court for 

sealing with the English seal. When so sealed they are of the like 

oice and effect and have the same operation in England as though 
originally granted there (p). ^ ^ 

^ certificate must be obtained from 
the Commissioners of Inland Eevenue or their proper officer that 

administration is duly stamped in 

English estate must be shown in the certificate, even though it 
cm-XL administration a 

covei ?be t sufficient to 

which tViP^nrl^ y in England as well as in Ireland in respect of 

reXrlX^ ^ ’‘II English 

. ho nil no? be‘T 3?cZ ' 

gross value of MOO, the Irish 
of 2s? S. (s) ^ payment of a fee 

Pii’Pose of obtaining the seal of the English court, the 
out of ih- P deposited at the registry 

iuthp cn<?P of V'" I’^iii'orse of this jiractice holds good 

in the case of lesealing English grants in Ireland (t). 

estafp^Xpff'^X ^ ®°ii, i^oiiiiciled in Scotland any personal 

valuers such U" personal estate and effects. The 
and tbp liffov nmst be separately stated in the inventory, 

entire value oAlf ® ™Pi’®ssed with a stamp corresponding to the 
situXd ^tbp iiKilnifed therein, wherever 

thereof the deposit of a copy 

seal of the En *'^i® confirmation may be sealed with the 

Tnd effect l T'\ thereafter will have the like force 

the case mav he^ ^ probate or letters of administration, as 
e case maj be, had been granted by the English court (a). The 


C 

P 


. "^Administration Act (Ireland), 1857 (20 & 21 Viet. 

• ^Jh s. 9o, see also title Estate and Otueii IIe.cth Duties, Vol. XIIL, 


(9) Probate Rules (Xon-Contentious), 1862 r 7,3 

(?) miirt ot Probate Act, 1858 (21 & 22 Viet c 95) s ‘?9 
0 Aict. c. 30), s. 16 ( 7 ). 

EuiL (Non-c7ntentioiL?®ls7brriof°“''‘"^ Judicature, Ireland; and Probate 

1858^'’! & 2a^ViV? (Scotland) [or Confirmation and Probate] Act, 

H Ibid., 12 "• 
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confirmation must bear the seal of the Scotch court and must con- 
tain in the body of it a statement that the deceased died domiciled 
in Scotland and possessed assets in England (b). 

352. Additional confirmations of the Scotch court may be 
resealed in a similar manner, whether the original confirmation has 
been resealed or not, and although the additional inventory con- 
firmed does not contain any estate situated in Scotland (c). Where, 
however, an original confirmation does not include any Scotch 
property, it cannot be resealed. When it is desired to reseal an 
English grant in Scotland, the fact that tlie deceased died domiciled 
in England must be stated in the oath to lead the English grant, or 
in a special affidavit, in order that the English domicil may be 
noted on the English grant, for, without such notation, resealing 
in Scotland cannot take place(d). 

In the case of estates not exceeding a gross value of .£o00, the 
Scotch confirmation may be sent by the commissary clerk in 
Scotland to the English court for resealing (e). There is no fee for 
resealing such a grant, and no copy need be filed in the English 
registry. 

An agent who is not a solicitor may lodge the necessary papers 
in the English registry. 


Skct. 3. 

Probate in 
Common 
Form. 

Unsealing of 

additional 

coulirmations. 


Estates under 
-C500 gross. 


353. The English court has a similar power of resealing 
colonial grants (/). The English court must first be satisfied 
that probate (or estate) duty has been paid in respect of so much of 
the estate as is liable to such duty in the United Kingdom, and, 
in the case of letters of administration, that security has been 
given in a sum sufficient in amount to cover the jM'operty in 
the United Kingdom to which the letters of administration 
relate (r;). The English court may also, on the application of a 
creditor, require, betore sealing, that adequate security be given for 
the payment of debts due from the estate to creditors in the United 
Kingdom (/(). A sealed duplicate or certified copy of the colonial 
grant may be resealed in England (i). If the attorney of a colonial 
executor applies to reseal, he does not give a bond, though in all 
other cases of attorney grants a bond is necessary. 

The provisions relating to colonial grants are also applicable to 


Colonial 

grants. 


rvC(iuirement& 
on rescaling. 


{})) Confirmation of Executors (Scotland) [or Confirmation and Probate] Act. 
1858 (21 & 22 Viet. c. 5(>), s. 12, as extended by the feherilf Couits (Scoilandi 
Act, 1870 (09 & 40 Viet. c. 70), s. 42. ^ 

(c) Sheriff Cotirts (Scotland) Act, 1S70 (39 & 40 Viet. c. 70), s. 42. The 

** n il/1 1 f wain 1 /-ni i (i n 1 1 nn w iTifnn/lnrl 4-/% .. t 


expression “additional confiruialiou ” is here intended to include ci/js ad n 
and ad orni'Sa gr-uits. 


on 


18 


{d) Confirmation of Executors (Scotland) [or Confirmation and Probate] Act 
58 (21 & 22 Viet. c. 50), s. 14. ’ 



extended 
and 

(/) (’olonial Probates Act, 1892 (55 & 50 Viet. c. 6), The Act extends to 
Pntjsh possessions, to which it has been directed to apply by Orders in Council 
For a list of such possessions, see title Dependencies and Colonies Vol X ' 
p. 559. ^ 


(v) Colonial Probates Act, 1892 (55 & 50 Viet. c. G), s. 2 (2) 

(h) IhuL, 8. 2 (3). 

(i) ibid., s. 2(4). 
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Executors and Administrators. 


Sect. 3. 

Probate in 
Common 
Form. 


Proof in 
solemn form. 


Validity of 
a codicil in 
doubt. 


Persons 
entitled to 
call for proof 
in solemn 
form. 


probate or letters of administration granted by a British court in a 
foreign country (j ). 

A limited colonial grant may be resealed in England (k). 

Notice of an intended application for resealing must be advertised 
and the advertisement exhibited to the oath to lead the grant. 

Sect. 4. — Prolate in Solemn Form. 

Sub-Sect. l.—Who may obtain Probate in Solemn Form. 

354. If there should be any doubt as to tbe validity of a will or 
any apprehension that there may be opposition to it, it is open to 
the executor to prove it in solemn form. To obtain such proof he 
must commence a probate action and either by service of the writ, or 
by citation to see proceedings, bring in all persons (including the 
heu-at-law vhere the testator has disposed of real estate), who would 
be entitled m distribution to the estate of the testator in case he had 
died intestate. The court must satisfy itself of the due execution 
ot the will and of the testamentary capacity of the testator {1). 

executor vho doubts the validity of a codicil should not 

Cite the peisoiis interested under the codicil to propound it but 

should proceed to prove the will in solemn form, and cite the’next 

of bin and the persons interested under the codicil to see the will 

pioved(?N), An executor who has proved a will in common form 

cannot, as executor, take proceedings to call in question the validity 
of that will()i). ^ 

356. The next of kin as such are entitled of common right to 

call foi pioof in solemn form: the heir is also entitled : similarly 

a legatee or devisee, whose legacy or devise has been omitted from 

the piobate, and an executor, legatee, or devisee named in any 

other testamentary instrument of the deceased, whose interest is 

adveisely aflected by the will in question (o). The mere acquiescence 

of one ot the next of kin in probate being granted in common form 

is no bar to the exercise of this right by him, even though he has 

received a legacy under the will (p); but he must bring into court 

t le amount ot his legacy {q), unless he be a minor (r). Long 

acquiescence may prove a bar, unless the party can account 
satisfactorily for the delay (s). 


U) Colonial Probates Act, 1892 (55 & 56 Viet. c. 6), s. 3. Special rules hare 
been fmmed foi^ cni^-ing out the provisions of the Act, (namely, Rules (Non- 
Conteiitious) of ^th December, 1892, Nos. 92 to 105) 

(/.•) In the Goods of Smith 114. In In the Goods of Sanders 

292 a colonial grant was allowed to be resealed, though the deceased left no 
assets in this country, there being, however, under the will of a third person a 
legacy due to the deceased s representatives. 

(/) Belhin v. Sheats (1858), 1 t<w. & Tr. 148. 

(m) In the Goods of Benbow (1S62), 2 Sw. &Tr. 4S8. As to citations generally, 

see p. 15o, aide, ^ 

(n) In tU Goods of Chamlerlain (1867), L. R. 1 P. & D. 316. 

(o) See Tristram & Coote, Probate Practice, 14th ed., p. 314. 

, T; (1S22), 1 Add. 365 ; Core v. (1796), cited 1 

Acid. 5j4 ; Merryireather v. Turner (1844), 3 Curt. 802. 

(7) Ikil y. Armstrong, supra ; Braham v. BurcheU (1826), 3 Add. 243, 256. 

(r) Goddard v. Borton (1846), 5 Notes of Cases, 76. 

5) Beieell v. Weeks (1814), 2 PhOlim. 224 23‘> 
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357. An executor who is cited to propound a will in solemn 
form does not, by failing to appear to such citation, debar himself 
from subsequently obtaining probate of the will, if the court 
pronounce for it in the action. A citation to propound a will 
differs from, and has not the same effect as, a citation to take 
probate (t) . 


Sub-Sect. 2.— Method of ohtainiivj. 


Sect. 4. 

Probate in 
Solemn 
Form. 

Failure of 
executor to 
appear to a 
citation. 


358. The action (a) to obtain probate in solemn form must be The writ of 
commenced by the issue of a writ of summons indorsed with a summons, 
statement of the nature of the claim made {h ) ; the indorsement 

must show the character in which the plaintiff claims (c). The 
issue of the writ must be preceded by the filing of an affidavit 
made by the plaintiff or one of the plaintiffs in verification of the 
indorsement on the writ {d). A writ of summons or notice thereof 
may by leave of the court or a judge be served out of the jurisdic- 
tion (c). The service of the writ and the entiy of an appearance 
thereto are governed by the general rules of the Supreme 

Court (/). The pleadings in a probate action are also generally 
governed by the same rules. 

A\ here the plaintiff in a probate action disputes the interest of Plaintiff 
the defendant, he must allege in his statement of claim that he disputing 
denies the defendant’s interest (n). interest of 

defendant. 

359. Ihe defence must state what is the substance of the case Defence 

on which the defendant relies, and where it is pleaded that the 

testator was not of sound mind, memory, and understanding i)ar- 

ticulars of any specific instances of delusion must he delivered 

hefoie the case is set down for trial ; except by leave of the court 

01 judge, no evidence can he given of any other instances at the 
trial (/i). 


360. A party opposing a will may, with his defence, give notice 
to the paity setting it up that he merely insists upon the will 
being proved m solemn form, and only intends to cross-e.vamiiie 
the witnesses produced m support of the will; in such case 
he does not in any event render himself lia ble to pay the costs of 

(0 Jk,n,l,er v. UVImms (Ism), 3 Sw. & Tr. 02. 1-V failure to appear to a 

citation to take probate, see Court of Probate Act, ISbS (21 & Viet c 9o1 
s. 1(); and see p. 141, ante. ^ ^ — vitu t. vo), 

(«) yor the purposes of the Rules of the Supreme Court a probate action is 

oi-d in; 1) other than commL form businesr(R S. C ! 

(c) R. S. U., Ord. 3, r. 5. 

n— V There must be a certificate of the remstrar that a 

sii licicnt athdavit has been filed (Practice Masters’ Rules, r. 5). ° 

(cj li. h. t., Urd. 11, r. 3. ‘ 

[J ) See title Pit actice and Piiocedure. An appearance for an infant can 

Tvl- ] T Kuaifiian assigned to him hy the order of a registrar 

(Ih'ubate Uulcs ((’ontontunis), 1KG‘> v 74^ 

(y) P.H.O.,()rd.2().r.9. 

(h) li. 8. C., Ord. 19, r. 25 a. 


Notice with 
defence that 
party only 
insists upon 
proof in 
solemn form. 
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Sect. 4. 

Probate in 
Solemn 
Form. 


Affidavit of 
scripts. 


Default of 
defence. 


Citations and 
interventions. 


Where will 
affects realty. 


Persons to 
be cited. 


Trial with 
or without 
jury. 


Executors and Administrators. 


the other side, unless the judge is of opinion that there was no 

reasonable ground for opposing the will (i). It does not at all follow 

because a defendant fails that there was no reasonable ground (A), 

A person seeking to call in and obtain revocation of a probate has 
no right to give such a notice {1). 


361. Both the plaintiff and the defendant must, within eight 

days of the entry of an appearance by the defendant, file affidavits 

ot scripts, whether or not they have any script in their possession (ni). 

Bo party may without leave inspect the affidavit or the scripts 

annexed thereto of any other party before he has filed his own 
affidavit (n). 


362. In iirobate actions, if a defendant make default in filing 

and delivering a defence, the action may proceed notwithstanding 
such default (o). ^ 

363. A person may be cited to see proceedings in a probate 

action, the practice as to citations being still in force (p). Any 

peison not named in the writ may intervene and appear in the 

action on filing an affidavit showing how he is interested in the 

testator s estate (^ 7 ). The possibility of an interest is sufficient to 

entitle a person to become a party to the proceedings (r). A creditor 

who has obtained administration is entitled to dispute the validity 
of a will (s). ^ 


364. Where a will in dispute affects real estate, the heir-at-law, 
devisees, and other persons having, or pretending, interest in the 
leal estate aflected by the will must be cited to see proceedings, or 
otherwise summoned in like manner as the next of kin (a). The 
couit will not give leave to cite the assign of the heir-at-law (/^). 
lie court has power to appoint a receiver of the real estate before 
the heir has been brought before the court (c). 

question whether the action is to be tried with or 
Mithout a jury is governed by the general rules of the Supreme 
Court regulating such questions (d). 


(J) Ih S. a, Ord. 21, r. 18. 

(k) Davies v. ,W [1899] P. 161. In Spicer v. Spicer, [1899] P. 38, and 
Jerry v. Dixon (1899), 80 L. T. 297, the defendants were ordered to pay the 

(/) Tomalin v. Synart, [1904] P. 141. 

(w) Probate Rules (Contentious Business), 1862, r. 30. The term “script” 
comprises all papers and writings being or pui’porting to be of a testamentary ■ 
natuic. and all instructions for and drafts of any testamentary dispositions. 

J J OXd^y 

( 0 ) li. S. C., Olffi 2i, r. 10. It is not necessary to file pleadings; see 
Tnstram & Coote, Probate Practice, 14th ed., p. 3G3 

(p) hennaumj y. Kennaivay (1876), 1 P. 1). 148; see, too, E. S. C., Ord. 16, 

^ tj*® rules as to parties used in the Court of Probate. 

(?) E. S. C., Ord. 12, r. 23. 

in Kipping Ash (1845), 1 Eob. Eccl. 270; Crispin v. Doglioni (1860), 

2 bw. A Tr. 17. > i 

(«) JMbbs V. Chisman, Jenntns v. Btauchamp (1810), 1 Pbillim. 154, 160. 

(a Court of Probate Act, 1847 (20 & 21 Viet. c. 77). s. 61. 

(6) Jcues V. Jones (1882), 7 P. D. 66. 

W In the Goods oj Messittr-Terry, Mathc'w v. Tooze (1908), 24 T. L. E. 465. 

(rf) Bnryoxne v. il/oorrfa/ (1883), 8 P. D. 205, C. A.; see titles JuKlES; 
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366. A judgment in a probate action is binding not only on 

the^ parties to the action, but on every person who has had 

notice of the action, and has a right to intervene (c) ; where, upon 

the facts then known, he has no such right, he is not bound 

if other facts subsequently come to light ( f ) ; nor will he be 

bound by a compromise of the action entered into without notice 
to him (g). 

367. The court can approve of a compromise on behalf of 

infants, but it has no power to force one upon them against the 

opinion of their advisers (//), and it will only approve of such a com- 

piomisewhen the infants are parties to proceedings commenced by 

Miit of summons (i), and on proper evidence that the compromise 
is for their benefit. 

368. The Probate Division has, apart from any rule of the 
Supreme Court (i), an inherent jurisdiction, in common with other 
courts, to stay proceedings which are frivolous and vexatious and 
an abuse of the process of the court (/). 


Sub-Sect. 3. — (h'ouyuls upon winch 


Vrohatc of a 


Will may he opposed. 


(i.) ]\ ant of due ExecAttion. 

369. 1 rol)ate of a will may l)e opposed on the ground that the 

statutoiy ie(juireinents as to due e.xecution have not been complied 

\\ith(/«). ihe evidence of one of the attesting witnesses, if he 

( epose to the due execution, is sufficient («) ; if he fail to prove the 

ffiie execution, the other_ attesting witness must be called, althoimh 

he may he an adverse witness (o). The party calling an attesting 

witness 13 entitled to cross-examine him ( p). If neither of the 

attesting witnesses can be found, any person who in fact saw the 

execution may he called, and the court is entitled to read the affidavit 

of one of the attesting witnesses prevdously made upon the applica- 
tion tor a grant in common form {q). 


IliACTiCE AXD l uocEDUliE. Iho Court of Probate Act, 1857 (20 & 21 Vic 

■' ‘h t ‘ heu'-at-law the right to apply for a trial 1 

a juiy, has boon repealed, see Statute Law Eevision Act, 1892 (55 & 56 Vic 

(181-1)- 2 Phillhn. 224; JtatcHffe v. Barnes (18621 
bw. A Ir. 486 ; Mecre.h, v. Broion, [1906] 2 I. 11. 467, (BA. ’ 

(./) V. Holloway, [1895] P. 87 

[lS]'2- 1: K 2 P- & D- 827 ; Ritchie v. Malcoln 

Wilson Birchall (1880), 16 Ch D 41 0 A 

“ “■ S. C. Ori. 2o, r. J ,i„e P..cT.c 

(/) IIElw V. Ilcnuchamp {Earl) (1886), 11 P, I). 59 , C. A. 

in) Bellna v. Hlccats (18,58), 1 Sw A^fr 148 ^ 

p) (-oles V. Coles awl Brown (1866), L. R. 1 ?. & D 70 
P) Jones V. Jones (1908), 24 T. L. R. 839. 

(V) Hayes v. Willis (1906), 75 L. J. (p.) 86. 

H.L, — XIV. 

N 
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in favour of 
knowledge 
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(ii.) Want of Competent Understanding, 

^ 370 . A will rational on the face of it, and shown to have been 
signed and attested in the manner prescribed by law, is pre- 
sumed, in the absence of any evidence to the contrary, to have 
been made by a person of competent understanding (r) ; but when 
the capacity of a testator is questioned, the burden of proof rests 
upon those who set up the will (s). 

The question of unsoundness of mind is one of degree (0- The 
mere fact that a testator was eccentric (a), or was subject to one or 
more delusions, is not of itself sufficient to destroy the validity of 
his will (h ) ; it must be shown that the delusion had, or was calculated 
to have, an influence on his testamentary dispositions (c). A 
person who has not the capacity to comprehend the extent of his 
property and the nature of the claims of people whom he is 
excluding from participation has not a sound disposing mind (d). 
But a display of unkind or even unnatural feeling towards a par- 
ticular person is not of itself sufficient to prove partial insanity ; 
such insanity can only be proved by making out a case of antipathy 
clearly resolvable into mental perversion (e). 

(iii.) Want of Knowledge and Approval, 

371 . Probate of a will may also be opposed on the ground of 
the testator^s want of knowledge and approval. It is essential to 
the validity of a will that the testator should have known and 
approved of its contents at the time of its execution (/). The 
burden of proving these facts is assumed by everyone who propounds 
a will ; but the burden is satisfied primd facie in the case of a 
competent testator by proving that he executed the will^). 

372 . In the absence of fraud it may be laid down as a general 
rule that the fact that his will has been duly read over to a capable 
testator on the occasion of its execution, or that its contents have 
been brought to his notice in any other ^Yay, is conclusive evidence 


(r) Symes v. Green (1859), 1 Sw. & Tr. 401, per Sir C. Cresswell, at p. 402. 
As to persons non compos mentis^ generally, see title Lunatics and Persons of 
Unsound Mind, 

(5) Smee y. Smee (1879), 5 P. D, 84. As to incapacity of testator of unsound 

mind, see titles Lunatics and Persons of Unsound Mind ; Wills. 

(^) Burden v. Thompson (1873), L. E. 3 P. & I). 72, n. ; Sutton v. Sadler 
(1857), 3 C. B. (N. s.), 87. 

(a) BUkington v. Gray, [1899] A. C. 401, 407, P. C. 

(b) Banks v. Goodfellow (1870), L. E. 5 Q. B, 549 (qualifying the doctnne 
laid down in this respect by Waring v. Waring (1848), 6 Moo. P. C. C. 341, and 

Smith V. TehhiU (1867), L. E. 1 P. & D. 398) ; Murfett v. Smith (1887), VI P. U. 

116. 

(c) Banks v. Goodfellow, supra; Bomjhfon v. EniqU (1873), L. E. 3 P. & ©■ 
64 ; Smee v. Smee (1879), 5 P. D. 84. 

{d) Harwood v. Baker (1840), 3 Moo. P. C. C. 282, per Eeskine, J., at p. 290. 

(e) Dew V. Clark (1822), 1 Add. 279 ; (1826) 3 Add. 79; Hope v. Campbell, 

[1899] A. C. 1 ; and see, further, title Lunatics and Persons of Unsound 
Mind. 

if )HasUlow V. Stobie (1865), L. E. 1 P. & D. 64. 

(y) Clears v. Clears (1869), L. E. 1 P. & D. 655. 



179 

Sect. 4. 

Probate in 
Solemn 
Form. 


What can be 
excepted out 
of grant. 


What 

constitute:^ 

undue 

influence. 


Part II. — Probate and Leiters of Administration. 

Uiat he approved of, as well as knew, the contents thereof (h). 
Theie is, however, no unyielding rule of law that a testator who 
executes his will after having had it read to him must be held to 
have known, and approved of, the contents ; it is open to the 
tribunal before whom the question arises to find as a fact that the 
will has not been read to him in such a way as to convey to his 
mind a due appreciation of its contents (i). 

373. here the testator is shown to have known and approved 
of a particular word or clause, it cannot be excepted out of the 
giant, even though it produce an effect contrary to his real inten- 
tion, or though it may have been inserted by a slip on the iiart of 
the draughtsman (j). The court will, however, except out of the 
giant a vord or clause which has been introduced into the will 
])(>/ tncunam, without the knowledge or instructions of the 

testator (A-), and will refuse probate of a document executed hy 
mistake (/). 

(iv.) Umhie Influence, 

374. A will may be set aside on the ground of its having been 
obtained .'tV undue influence. The party alleging undue influence 
has the right to begin (,//). To constitute undue influence in the 
e^e of the law there must be coercion (»); pressure of whatever 
chai.actei, whether acting on die fears or the hopes, if so exerted as 
to overpower the volition without convincing the iud^ment is a 
species of restraint under which no valid will can be made (o). 

mere proof of the existence of the relation of parent 
and child, husband and wife, doctor and patient, solicitor and client 
confessoi and penitent, guardian and ward, tutor and iniiiil does 

gift 'by will influence sufficient to idtiate a 

(v.) Fraud. 

a will ■ irineans' oTfra?"!' iutroduced into Clauses 

of fraud practised upon tlie testator (</), or by 

D ^'"“entiu-upoH Atter v. 

(/) Harter v. Harter (ISTa) L R T> v. ii ‘ /r 

T t f a «v. « 

{Sir J. 7;.), [1891] 1*. 247 ^ 1 . ; la the Hoods of Boehm 

mIIu';!'" f P- A. to :„istako, goiierally, see title 

[m) Hutleif V. Hrimatone 5 p T) 91 « 1 l-u -».r 

Tiox AND Phaud; Wills. ' fitles Miskepkesenta- 

(>t) II f/<f/rOl’e V. M ttU-'.X 11 T» Tv ..V. 


Presumption 
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forgery after his death (r), it is excepted out of the grant. In 
such a case the court has jurisdiction to declare the executors 
trustees for the person deprived of benefit by the fraud (s). 

^ 377 - A\heie a person has prepared a will in his own favour, it 
IS his duty to bring home to the mind of the testator the effect of his 
testamentary act, and failure to do so may amount to fraud (^), 
It is a circumstance that ought generally to excite suspicion, 
and call for vigilant and jealous examination of the evidence in 
support of the instrument (a). It rests upon the person who has 
procured a will, under which he takes a large benefit, to show that 
the will does really express the mind and intention of the testator (b). 
Ihe mere circumstance that the person who prepared a will takes 
an interest under it does not vitiate the will (c). 

(vi.) Instrument not intended to operate as a Will 

378 . Probate of a document, though on the face of it testa- 
mentary and duly executed, may be refused, if the author had no 
real intention that it should operate as a will (d). 

(vii.) Revocation. 

379 - A will may be opposed on the ground that it has been 
revoked {e), 

Sub-Sect. 4. — Costs of Probate Action. 

380 . ^ Costs are in the discretion of the court (/) ; where an 
action is tried with a jury the costs follow the event, unless the 
couit for good cause otherwise orders {g). In the exercise of its 
disci etion the court is guided by the principles which were laid 
down by the old courts of probate (h). 

381 . An executor who proves a will in solemn form, whether he 
has done so of his own motion or has been put to proof by parties 
inteiested, is entitled to retain his costs out of the estate. A 
beneficiary who successfully propounds a will in solemn form 
IS also entitled to his costs and expenses out of the estate (i) on 
the same scale as an executor (A'). A person entitled under an 


(r) Plume t. Beale (1717), 1 P. "Wms. 388. See also title Equity, YoL XIII., 

p» lo* 

(s) Betts V. Doughty (18V9), 5 P. D. 26. 

{t) Fulton V. Andreio (187o), L. E. 7 H. L. 448, per Lord Caiens, L.C., at 

p. 400. 

(a) Barrxj v Butlin (1838), 2 Moo. P. 0. C. 480, per Parke, B., at p. 482; 
Tyiully. laintovy [1894] P. 151, C. A., per Likdley, L.J., at p. 157. 

lor Vw J 25 T. L. E. 

lot), O. A* 

(c) Low V. Guthrie, [1909] A. C. 278, 283. 

{d) Lxchols V. Richols (1814), 2 Phillim. 180; see, too, Ferguson-Dd^'ie v. 
Ferguson-Davie (1890), 15 P. D. 109. 

requisites for revocation, see title "Wills. 

/) Judicature Act, 1890 (53 & 54 Viet. c. 44), s. 5. 

(g) E. S. C., Ord. 65, r. 1. 

[h) Twist V. Tye, [1902] P. 92 ; Page v. Williamson (1902), 87 L. T. 146. 
it) Suttmi V. Drax (1815), 2 Phillim. 323. 

(k) Jitlkinson v. Corfield (1881), 6. P, D. 27. 
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intestacy (1) or under a prior will who successfully contests the 
validity of a later will is also entitled to his costs out of the 
estate, so far as the unsuccessful party fails to pay them. Where 
there is sufficient divergence of interest between defendants, they 
are justified in appearing by separate counsel (/n). 

382 . An executor, being primd facie justified in propounding a 
will, is generally entitled to his costs out of the estate, even if he 
be unsuccessful (u). He may, however, by his conduct not only 
disentitle himself to costs, but render himself liable to pay the costs 
of the successful parties, especially if he himself takes a large 
benefit under the will which he seeks to propound (o). With regard 
to other unsuccessful parties two general rules have been laid 
down {}}): (1) Where the cause of litigation takes its origin in the 
fault of the testator, or of those interested in the residuary estate fi/), 
the costs of the unsuccessful party are allowed out of the estate, 
and (2) the unsuccessful party will not he ordered to pay costs if 
there be a sufficient and reasonable ground, looking to h’is know- 
ledge and means of knowledge, to question the execution of the 
will or the capacity of the testator, or to make a charge of undue 
influence or fraud (/•). A party unsuccessfully seeking to revoke a 
will must pay the costs, unless he has reasonable grounds for raising 
the ( uestion (.s). The costs of a party who gives notice that he 
merely intends to cross-examine the witnesses produced in siij^port 
of the will have been previously dealt with(^). 

383 . The rights and liabilities of interveners with regard to 
costs depend upon the circumstances of each case. A summons by 
a married woman for leave to intervene amounts to the institution 
of proceedings by her, so as to render her separate property liable 
to )e condemned in costs (a). 

The court has power to order a party who has been cited, but 
has not appeared, to pay costs (b). 

384 . Where an order is made in a probate action that costs 
are to be paid out of the estate, the judge making the order may 

(/) Critrhell V. Critr/iell (1863), 3 Sw. & Tr. 41. 

'm) V. Pimm, [190()1 P. 148, (’. A 

/<) /i<m<jhton V. Knujht (1873), L. R. 3 P. A D. 64. 
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viwM 0 ^ y* (18221 1 Add. 162; Dodije Meech (1828), 1 IW 

ku ('8^'S), 2 Hag. Ecc. 8-1 ; Bdxr v. Batt (1838), 2 Moo. 

[p) MitchM V. 0«r</(18G3), 3 Sw. & Tr. 27o 

p p^O'] P- 122, coinmeiitiiig on IVilsoii v. Bassil, [19031 

£ T L. ^ (1909): 

t) 8oo ]>. 175, ante. 
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administration (d). Where the order of the Probate Division 

in f fias been made 
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of Ihf can only operate upon what remains after payment 

ot tile costs of administration (e). ^ 


Sect. 5. General Grants of Administration. 

Sub-Sect. 1 . — In General. 

• ^ "^'0® intestate (/) representation to his estate 

IS obtained by means of a grant of letters of administration (g). 

fvT f foundation of the jurisdiction of the court to make a grant is 
that there IS propm-ty belonging to the intestate within its juris- 
diction to be distributed (/(); it is accordingly essential to show that 
there is such property in this country (i). 

fufosff'fo dies domiciled abroad, the practice of 

e ng is 1 couit is to make a grant to the person recognised by 

the proper court ot the country of domicil, unless such person is by 

the law of this country personally disqualified from taking a grant, 

foi instance a minor (j). "W here the person ivho has obtained the 

toreign grant is an agent for the party entitled thereto, the English 

couit before making a grant to the agent must be satisfied that the 

agent has authority to make the application in England (A). The 

English grant follows the foreign grant, but where the latter 

IS imited m point of time it is the better practice to make an 
unlimited grant here Q). 


There are certain persons recognised by law as being 
entitled to administer in prio rity to others {m), and in the absence 

Jlull fl’goal'p^a t^^Oo] P. l ; Ihrrwjton v. 

unoi [1906] 1 Ch. V62. The ground 

dfsajp^ared^ ^ ^ Ch. 615, Tras based has 

(isly ° c- A- : 

Vo/xf °p intestacy, see title Descext and Disteibution, 

haTO Iwuf alleged will, and the parties interested thereunder 

U/e fw! “ A" (1863), 3 Sw. & Tr. 179 ; 

C- 18'; /n tie Goods of Bootle, 
P 191 fnll '' U)’ T- 5 (0 ; see, too, In the Goods of Dennis, [1899} 

r! 1 ^ (’^67), 36 L. J. (P. & M.J 55): 

(h) In the Goods of Tucker (1864), 3 Sw. & Tr. 58^ ^ 

flS631 J- 82; In the Goods of F Mock 

u 863) 32L. J. (p. M. & A.) 157. ^ < 

(.;) See p. 164, ante. 

m rT’f 36 L. J. (p. & ST.) 41. 

{1} In the Estate of Lecxj, [1908] P. 108. 

s 3> stat. 1, c. 11; stat. (1529) 21 Hen. 8, c. 5, 

61 Virt. c 65)°^s^r(4f Transfer Act, 1897 (60 & 
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of any grounds for the exercise _ of its discretionary power (h) the 
court has regard to these rights in making a grant. 

Sub-Sect, 2. — The Widower, 

388 . The husband has a paramount title to administer his ^vife’s 
personal estate (o), but he is passed over where the marriage was in 
fact void ip), or where the wife has obtained a divorce ((/). \Vheie 
the wife has obtained a judicial separation (r) or a protection 
order (s), administration of such property as she acquired after 
the separation or protection order is granted to her next of km 
without citing the husband. Citation of the husband is also dis- 
pensed with after a long period of desertion (0? though justifjing 
security to the value of his interest in the estate may be lequiied {k), 
Where by agreement between husband and wife the husband 
is excluded from all interest in her property (a), or where the wife’s 
property is settled under an instrument whereby it reverts to her 
family on her death (/;), administration goes to her next of kin. 
The husband’s right is not one which vests in his trustee in 
liankruptcy, though the court has under its discretionary jurisdic- 
tion power to make a grant to the trustee {r). AVhere the husband 
dies without having taken out administration to his wife’s personal 
estate, the grant goes to his representatives (d) after representation 
to his estate has been obtained (e). 

389 . AVhere the wife dies possessed of real and personal estate, 
the court, being required to have regard, in granting letters of 
administration, to the rights and interests of the persons interested 
in the real estate (/), may accordingly under its discretionary 

(/i) (’oiirt of Probate Act, 18o7 (20 A 21 Viet. c. 77), s. 73. 

(o) The ri^^ht is fouiuled on stat. (l3o7) 31 Edw. 3, .stat._ 1, c. 11, yn die 
j^roand of tho husband beinj' “the next and most lawful friend” of his wile, 
and is confirmed by the Statute of Frauds (29 Car. 2, c. 3), s. 21. 

(/>) Proivniii'i V. Iitdne (1812), 2 Phillim. 09; In the (wod.'i of Hay (1805), 
L. U. 1 P. At 1). ol. 

{(j) In the. Esiate. of Wallas, [1905] P. 320. As to effect of divorce and rela- 
tioiishij) of husband and wife j^enerallv, see title llusinvND axd Wife. 
r) In the (loads of , I ones (1901), 7d L. J. (p.) 27. 

«) In the (Jooils of Wonaan (1859), 1 Sw. & Tr. 513 ; In the Goods of Briyhton 
(1805), 34 L. J. (p. <t M.) 55. For judicial separation and protection orders, 
see title Husband and AVife. 

(^) In the Goods of Bhoosraith, [1894] P. 23 ; Jn the Gooth of Byrne (1901), 
84 L. T. 570. 

(»,) As to justifying and giving security, see p. 209, post. 

(ej Allen v. IIn)n}>hrys (1882), 8 P. D. 10 ; In the Goods of Meyson (1899), 80 
L. T\ 295. The husband should be cited. 

[h) In the Goods of Pountney (1832), 4 Hag. Ecc. 289. Where a daughter is 
entitled to a legacy under her father’s will, and both she and her husband pre- 
decease tho father, leaving issue, administration limited to tho legacy goes to 
the daughters next of kin without requiring the renunciation or citation of 
the husband’s representative {In the Goods of Conneell (1871), L. ll. 2 P. tSc 1). 
314). 

{(■) In the Goods of Turner (1880), 12 P. D. 18 ; see title Bankruptcy and 
Insolvency, Vol. IL, pp. 145, 140, 157. 

(d) Eieliler v. Ilanyer (1832), 3 Hag. Ecc. 709. 

(e) Pariinyton v. A.-G. (1809), L. R. 4 H. L. 100; In the Goods of Ilardimj 
(1872), L. R. 2 P. & D. 394. 

{f) Laud Transfer Act, 1897 (00 & 01 Viet. c. 05), s. 2 (4). 
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jurisdiction prefer the heir to the husband {g). Where husband 

FT k F calamity, in the absence of evidence 

of each is made to the next of kin of each (/(). v P J 

Sub-Sect. 3.— The Widow and Next of Kin. 

390. The widow and next of kin have an equal right to ad- 
r bo r aid discretion to make the grant to either 

™t is mfdo tl’e 

SntiaryTr) " 

of divorced (Z), or who has been guilty 

thp^i>?IT^ opportunity of answering the allegation (n), unless 
her aTd Pi’oved in proceedings between 

again is ^ i *^1,” widow has married 

again is no objection to her obtaining the grant (r). 

in v?inp husband’s estate does not exceed T500 

dipr..dtV,nnf^R^® entitled to the whole of it (s) but 

to hpr vpn obtained administration, a grant may be made 

Thl Z -S “‘“e tiisband's next ot tin (1). 

gr'mt “I a widow of unsound mind is entitled to the 

giant in preference to the next of kin of the husband (a). 

Sub-Sect. i.-The Next of Kin Inter ee. 

ence^arpTiln'^ff of kin certain rules of prefer- 

goi^c • (1) Li neal descendants are preferred to lineal 

to) In the Goods of Ardern, [1898] P. 147 

s/ i 1 4^""/ i of Wheeler (1861), 

ri90n F ilf of Alston, [1892] P. 142; In the Goods of 

26 T L. R 381. ’ hP-) ^nd Bruce {G. M.) (1910), 

Stat (1529) 21 Hen. 8, c. 5, s. 2. 

2 Curt no®' ■' ^oods of Davies (1840), 

(lS'3 Sw & Ksq rVn Curt. 429 ; In the Goods of AdersL 

M In the Goods of Middleton (1888) '14 p d ’ oT 
0) In the Estate of Frost, [1905] P. 140. ' 

V?; the Goods of Stevens, [1898] P. 126. 

judicial semmtimi 84 L. T. 270. The fact that a decree of 

cruelty would not annpnrT^^ prono^ced against the widow on the ground of 

the p-ant {In the Gofds o/^UirfS) L°i?Tp°& 

dIsS c. 29) ; and, generaUy, title 

m In the Goods of Green (1901), 84 L. 61. 

o Notes o^Oalp^q^fif^ ^ the Goods of Dunn{\SAQ), 

sidered a o-roiim^'f fact of the widow being of unsound mind was con- 

siaered a ground for passing her over in favour of the next of kin. 
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ascendants (b) ; (2) the -whole hlood is preferred to the half- 
blood (e) ; (3) preference is given to the next of kin who has the 
support of the greatest interest (d) ; (4) preference is given to the 
one who comes first for the grant (e) ; (5) cceteris paribus males are 
preferred to females (/), but this rule yields to both (8) {g) and 
(4) Qi ) ; (6) primogeniture gives no right (i), but if things are 
precisely equal the fact of being the elder brother, or elder sister 
where there are no brothers (A-), would incline the balance ; 
(7) Cceteris paribus a man accustomed to business is preferred (/). 

394 . The fact that one only of competing next of kin is of age 
gives him no preference. If minors have a greater interest, their 
guardian is entitled to the grant (m). The bankruptcy of one 
of two persons in equal degree of relationship is a reason for 
giving the preference to the other {n). The fact that one of the 
next of kin is also a creditor is a reason against his being preferred 
in a contest for administration (o). A person having an original 
interest is in-eferred to one with a derivative interest (jj), but tlie 
court may make the grant to the latter, even without requiring the 
former to be cited (q). Where administration is applied for by one 
or some of tlie next of kin only, the registrar may require proof by 
affidavit or statutory declaration that notice of the application has 
been given to the other next of kin (r). 

395 . The practice of the court is against making a joint grant 
of administration (s) ; and a joint grant is never forced upon 
unwilling parties (0- The practice is not departed from except 
with the consent of all the other next of kin (a). 

_ 396 . Where there is a dispute as to who is in fact the next of 
kin of an intestate, the question is tried in an action known as an 
interest cause. The practice in such actions is similar to that in 


( 6 ) 2 lil. Com. o04. A brother or sister would no doubt be preferred to a 
grandparent ; see Kvehjn v. Eveh/n (1754), _ 3 Atk. 762, a decision on the question 
of inheritance. As to rules for ascertaining next of kin for purposes of dis- 
tribution, see title Desckxt and Distribution, Vol. XL, p. 16. 

, [r] Mercer v. MorUuid (1758), 2 Lee, 499; Stratton v. Linton (1861), 31 L. J. 
(P. M. & A.) 48. ^ 

(/) Eln-en V. Elwea (1728). 2 Lee, 573 ; Bndd v. Silver (1813), 2 Phillim. 115. 
e) Curdenx v. Trasfer (1865), 34 L. J. (p. m. & A.) 127. 

(/) Clnitenden v. Knipd (1758), 2 Lee, 559 . 

{<{) Iredah v. Ford and Bramworth (1859), 1 Sw. & Tr, 305. 

(A) Cordeuxw Tranler, supra. 

(/) Harwich [Earl) OreviUemm), 1 Phillim. 123, 125. 

(4-) Coppin V. Dillon (1833), 4 Hag. Ecc. 361, 376. 

'/) ]Villiaim V. Wilkins (1812), 2 Phillim. 100. 
vi) CartripiVs Case (1679), Freem. (k. b.) 258. 

//) Bell V. TimUwood (1812), 2 Phillim. 22. 

o) Webb V. Xeedliam (1823), 1 Add. 494. 

p) In the (ioods of Carr [mi), L. R. 1 P. & D. 291, per Sir J. P. Wilde, 
at p. 292. 

( 7 I In the (loods of Kinvhella, [1894] P. 264. 

'r) Ih’obate Rules (Non-Contentious), 1862.* r. 28. 

3 ) Warudik [Earl) v. (ireville [im), 1 Phillim. 123, 126. 

[t) licll T imisivood y supra. 

[a) In the (loods of Newhold (1866), L. R. 1 P. & D. 285. The next of kin to 
consent must be of age, or nearly so [In the Goods of Dickinson, [1891] P. 292). 
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actions for proving a will in solemn form. Each party is at liberty 
to deny the interest of the other, and both parties may, with the 
permission of the judge, adduce proof on one and the same trial of 
their interests respectively (b). The pleading of each party must 
show on the face of it that no other person exists having a prior 
right to that of the claimant (c). 

Sub-Sect. 6 ,— The Heir-at-law. 

397. ^\here a person dies possessed of real estate, the court, in 
granting probate or letters of administration, has regard to the 
rights ^ and interests of persons interested in the real estate, and 
the heir-at-law of an intestate, if not one of the next of kin, is to be 
equally entitled to the grant with the next of kin(fZ). 

398. Where the title of the person applying for administration 
as heir-at-law is clear, and there is no personal estate, a grant may 
be made to him without citing the next of kin; where the title of 
the applicant is doubtful, or the amount of the personalty is large 
as compared with the realty, the next of kin must be cited (e). 

399. The court may in special circumstances pass over the 
husband of a woman dying intestate in favour of the heir (/), 
and in a case where the personal estate was of trifling value 
in comparison with the realty, the court refused to make a 
general grant to the representative of the husband without citing 
the heir-at-law (//), but the court can make a grant under its 
discretionary power without citing the heir-at-law {h). 

Sub-Sect. 6,— The Crown. 

400. AA here a person dies intestate, unmarried, and without 
kindred, administration to his personal estate is granted to the 
nominee of the Crown (i). In case of partial intestacy only, the 
nominee of the Crown is not entitled to a general grant, but to a 
giant limited to the property undisposed of by the will (k). 

nere the Crown has by warrant under the royal sign manual 
nominated the Treasury Solicitor for the purpose of taking a 
giant, the grant is made to him, by his official name, for the 
use of the Crown, or, if so provided by the w’arrant, to some 
peison nominated in that behalf by the Treasury Solicitor (0* 
The royal warrant may nominate the Treasury Solicitor either 

(/>) Probate Pules (Contentious), 1862, r. 61. 

(r) r. 62, 

</) Laud Transfer Act, 1897 (60 & 61 Yict. c. 65), s. 2 (4). 

(e) In the Goods of Barnett, [1898] P. 145. 

Goods of Ardern^ [1898] P. 147 ; see p. 184, ante. 

(f/) In the Goods of Roherts, [1698] P. 149. 

(A) In the Goods of Bknkinsop (1901), 49 W. P. 336. 

[i) Stote V. Tyndall [Kimfs Proctor) (1757), 2 Lee, 394. As to administration 

ot convicts’ estates, see title Crimixal Law and Procedure,^ Vol. 

pp. 428 et seq. As to trust and mortgage estates vested in a convict, see also 
p. 235, post 

(/.') ^ the Goods of Rhoades (1866), L. P. 1 P. & D. 119. . 

{() Treasury’ Solicitor Act, 1876 (39 & 40 Viet. c. 18), s. 2. As to powers oi 
-treasury SoUcitor, see Coxstitutional Law, Vol. VII., p. 78. 
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in any particular case or class of cases, or in all cases ; it may 
limit the period of the nomination, and may authorise the Treasury 
Solicitor to nominate some other person to take out the administra- 
tion in any particular case or class of cases (m). The letters of 
administration, together ^Yith all their incidents, vest in the 
Treasury Solicitor for the time being without further grant (u). 
The court has power to revoke the grant (o). 

401 . Although the Treasury Solicitor does not give the bond 
which a private individual is by law required to give, he is subject 
to the liabilities and duties imposed by a bond (p). In place of an 
inventory be files a declaration of the intestate’s estate, and an 
order is required to enable the grant to issue. 

402 . Upon the death of the Sovereign before he has obtained 
a grant or completed the administration, a fresh grant or a grant 
<1e honiH non, as the case may be, is made to the person nominated 
in that behalf by the deceased Sovereign’s executors (q), 

^Vhere administration has been granted to a nominee of the 
Crown, proceedings by or against the nominee with regard to the 
intestate’s personal estate are carried on in the same manner, and 
are subject to the same rules of law and equity (including the rules 
of limitation under the Statutes of Limitation or otherwise) as if 
the administration had been granted to the nominee as one of the 
next of kin (/■). 

Accordingly if the nominee of the Crown hand over assets of the 
intestate to the Crown, and next of kin subsequently establish their 
claim in time, he must account for the assets so parted with, together 
with interest (.s). 

403 . The real estate of a person who dies intestate and without 
an heir escheats to the Crown (a ) ; it does not vest in the 
administrator nominated by the Crown, and the grant is confined 
to the intestate’s personal estate (/>). 

404 . Where the intestate dies resident in the Duchy of Lancaster, 
the solicitor to the Duchy takes the grant. He gives no bond, but 
a declaration of the estate must be filed and a copy of the order 
made on motion for a grant must be lodged with the other papers 
at the registry. 


(m) Treasury Solicitor Act, 1S7G (39 & 40 Viet. c. 18\ s. 2. 
in) Ibid. 
o) Ibid. 

]>) Ibid. As to administrator’s bomb see p. 200, 

[<l) Ilf the (loods of Bent and. Others^ [1901] P. 333. As to grants de bonis non, 
see p. 195, }mi. 

(r) Intestates Estates Act, 18S4 (47 A 48 Yict. c. 71), s. 2. Proceedings by 
or against the Crown in respect of personal estate are to be governed by the 
ordinary Statutes of Limitation [ibid., s. 3). 

(s) A.-(j. V. Kbhkr (1861), 9 II. L. Cas. 654 ; Be De/rell, Edyar v. Reynolds 
(1858), 4 Drew. 269, Where executors under an order in an action had j)aid 
certain i)ersonal estate to the Treasury Solicitor, who had not taken out adminis- 
tration, it was held that the Crown could not be charged with interest {Re 
(Umna.i (1881V 17 Ch. D. 771, C. A.). 

(a) Copyholds do not escheat to the Crown unless the Crown is lord of the 

manor; see titles CorviiOLDS, Yol. VIIL, p. 56 ; Descent and Distribution, 

Vol. XI. p. 23. 

(5) In the. (Joifds oj //eW/ey, [1899] P. 40, where it was held that the Land 
Transfer Act, 1897 (60 A 61 \ ict. c. 65), does not bind the Crown. 
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Where the intestate dies resident in Cornwall, a grant may 

be made to the nominee of the Prince of Wales in right of his 

JJuchy of Cornwall ; the nominee must give the usual bond, but 
sureties are dispensed with (c). 

hen the holder of either Duchy vacates it, a fresh grant must 
be made to his successor in office. 

In other respects the practice is similar to that in respect of 
grants to the Treasury Solicitor. 

Sub-Sect. l.—The Public Trustee. 

405. The Public Trustee (d) is equally entitled with any other 
peison or class of persons to a grant of administration, whether 
general, or with the will annexed, or limited as to time or 
otherwise (e) ; but as between the Public Trustee and the widower, 
widow, or next of kin the latter are to be preferred, unless for good 
cause shown to the contrary (f). The consent or citation of the 

ublic iiustee is not to be required for the grant to any other person. 

Sub-Sect. 8. — The Creditors, 

406. If none of the persons entitled are willing to take out 
administration, a creditor of the intestate may do so in ) : his right 
depends solely on the practice of the court Qi), and accordingly, 

except in special circumstances (i), the grant is not made to him 

until all the persons entitled have been cited (/,•). 

^ cieditor has no right to oppose a grant to a person 
en it ed to administer (f) : but the court has a statutory power (m), 
w eie the estate is insolvent, to jiass over the person entitled to the 
giant, and may grant administration to a creditor in preference to 
the person entitled thereto («). The power will not be exercised where 
there IS a doubt as to the insolvency of the estate (o), nor wffiere the 
creditor cannot show’ that there are assets within the jurisdiction (p). 

408. A creditor includes a secured creditor {q), and a surety 
who has paid off his deceased principal’s debt (r). A creditor whose 

(c) Dw/fy q/- Cormvall Solicitor v. Cannimj (ISSO), o P. D. 114 ; In the 

Goo*q/-(7rtpi«/i (1884), 9 P. D. 63. ‘ 

Public Trustee is a corporation sole with perpetual succession and an 
official seal constituted by the PubUc Trustee Act, 1906 (6 Edw. 7. c. 55), 
s. 1 (2) , see also title Trusts and Trustees. ^ 

_ {e) Ibtd.,s. lo. By the Public Trustee Rules, 1907, r. 7 (1), the Public Trustee 

IS authonsed to accept probates or letters of administration of any kind, 
ly ) Ibid., S. 6 (1). •' 

yX b/il' V. Needham (1823), 1 Add. 494, 497 
h) Menzies y . Pulbrook (1841), 2 Cui't. 845, 850. 

(«) Jn the Goods of Atherton, [1892] P 104 

(0 Time w. Da Costa 1 Phillim. 173, 177; Dahhs v. Chisman, Jennens 

Y. Beauchamp (1810), 1 PhUlim. 155, 159. 

m) of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 73. 

[n) In the Goods of Farrands (1876), 1 P. D. 439. As to the administration of 
nso ven estates, see p. 344, post. As to administration by the Official Receiver, 

see ht e B.vnkruptcy and Insolvency, Vol. n., p. 104. 

( 0 ) Hawke v. M edderhurne (1868), L. R. 1 P. & D. 594. 

(p) In the Goods of Foxj (1898), 78 L. T. 49. 

Msnn o m (1829), 2 Hag. Ecc. 557; In the Goods of Godfrey 

& Tr. 133 ; In the Goods of Lowe (1898), 78 L. T. 566. 

(r) Williams v. Jukes (1864), 34 L. J. (p. m. & a.) 60. 
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debt is statute-barred may have a grant (s). It is not the practice 
to make a grant to a purchaser of a debt after the death (t), but 
a grant may be made to the trustee in bankruptcy of a creditor (a), 
or to the assignee of the trustee (h), or to the person who has paid 
the intestate’s funeral expenses (c). Where an intestate has died 
without known relations, the creditor desirous of obtaining a grant 
must give notice of his intended application to the officer of the 
Crown (d), or to the solicitor of the Duchy of Lancaster or Cornwall, 
as the case may be. 


Sub-Sect. 9. — Un>hr the Discrefioimry Power of the Court. 

409 . Where a person dies wholly intestate as to his personal 
estate, or without having appointed an executor willing and com- 
petent to take probate, or where the executor is at the time of the 
death resident out of the United Kingdom, the court may appoint, 
as administrator of his estate, some person other than the person 
by law entitled to a grant. The court has power to do so where it 
appears necessary or convenient by reason of the insolvency of the 
estate, or by reason of other special circumstances (r). 

410 . No broad rule of law can be laid down as to what are 

special circumstances; each case must he decided upon its own 

merits (./'). One object which the court keeps in view is the 

expeditious and economical administration of estates of deceased 
persons (f/). 


411 . The mere fact that the next of kin are desirous that the cour 
should make a grant to a nominee, who is a stranger to the estate 
is not such a special circumstance (h). Where, however, ther 
is a doubt as to the legitimacy of the persons claiming as next o 
kin, the court may give effect to an arrangement entered int 
between the parties that the grant shall he made to a stranger (/; 


Coimbs V. Coombs (l«(iG), L. R. 1 R. & D. 288. 
t) Baynes v. Harrison (1850) Dea. & Sw. 15. 

,a) In the (loads of Chune, Doiunward v. Dickinson (1804), 3 Sw & Tr 501 
b) In the (loads of Burdctt (1870), 1 P. I). 427 

M <! 1 W M 1«62, r. 75; In the Goods of Heerrnn 

(IDH)}, It i. Jj. ol ; seep. 187, ante. 

(c) (’oiirt of Probate Act, 1867 (20 & 21 ViVt r “rA o -‘i. ^ 

^ I'sio). M Sol. j., 

(/) Jn the (hmh of Chapman, [1903] P. 192 

(y) In the Good., of Grundy (1808), L. R. 1 R, & D. 459. 

(A /« the (,oods <dli'Mon (1871), L. R. 2 P. & D. 244 ; Teayue v. Whartc 

1j. 1(. - i . & i). 300; In the (wods of Hale (1874^ L It 3 P fC T) 90 " 
In the (hods of liroiherton, [1901] P. 139. ^ ‘ ^ 

pjp’lrt IJ; ““ 
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The court will also make a joint grant to the next of kin and a 
person not next of kin, but entitled in distribution {U), 

412. Where an executor is by reason of ill-health incapable of 
attending to business or of taking out probate, a grant of administra- 
tion with the will annexed may be made to his nominee for his use 
and benefit (Z). 

The court may also make a grant to a receiver appointed by the 
Chancery Division to get in the intestate’s estate (m). 

^3. Befoie making a grant under its discretionary jurisdiction, 

the court usually requires citation of the parties having a claim to 

the grant ; but it will in special circumstances make the grant 
without citation (h). 

414. Where the_ person who would, if living, be entitled to the 

been missing for many years, the court may presume 
his death and make a grant upon tlie footing that such person is 
dead without requiring him to be cited by advertisement (o). 

Where the question of the person entitled to the grant depends 
upon the date of death of a person presumed to be deceased, 
the court solves the di&culty by making a grant under its discre- 
lonaiy poveis (p). The court will not under such power make a 
giant to a person entitled in another character (g). 

Sub-Sect. lO.~Estates exempt from Administration. 

415. In certain cases representation to an intestate’s estate is 
dispensed with. 

The Board of Tra,de has power to pay over wages or property 
0 a deceased merchant seaman or ajiprentice in their hands not 
exceeding m value £‘100 without representation being taken out (?•). 


1 P- * D.459; In the Goods of 

(isasfi Sw.“ t 

nSl p' f K. 3 P. & D. 39 ; In the Goods of Moore, 

(n?ifor generally, see title Eeceivers. 

( 863). 4 Sw A-Tr. 4; Z tie “oLL/ EaVrL ^9), 14 

1893"’^^ ri8921 P. 104 * Tn th^ n^ndst nf Crawslimh 

1900 

P ?S9 ” y ^^2 : In the Goods of Callicott, [1899] 

his helief appear ,to be sufficient for the applicant to swear to 

thmi^^h tU^nrVp ‘iead(see In the Goods of Chapman, supra), 

S7 t” T^-a- ^ unsettled ; see In the Goods of Jackson (1903), 

Pridham supra, and In the Goods f 

death mni ha i’ J' ^.^2, were considered. Coiroborative evidence of the 
(n) of Bowden (1905), 21 T. L. E. 13). 

[19TO] P. 59 ^ ® ' 2 * Tr- ^06 ; In the Goods of Barling, 

flS^s/o- T* ^"irweather {\Sm), 2 Sw. & Tr. 588; Lithe Goods of Smith 

Viooo;, 2/ Jj, j. (p. & ’ 

(r) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s, 176. The above 
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The Commissioners of Chelsea Hospital have a similar power 
in respect of pensions and prize money not exceeding of 
officers, soldiers, and others (s). 

The Admiralty ma}^ dispense with representation when a sum 
not exceeding £100 stands in their books to the credit of a 
deceased officer, seaman or marine, or of a person employed in any 
of His Majesty’s dockyards or other naval establishment, or in any 
of the civil departments of the navy, or of a person entitled to an 
allowance from the compassionate fund, or of a widow entitled to a 
pension on the establishment of the navy(0* 

416. A Secretary of State may dispense with representation 
where he controls personal estate not exceeding £100 in value of 
an officer, a soldier, or other person who has received remuneration 
out of money provided by Parliament for army services, or of tlie 
widow or relations of any such person («). Special provisions also 
exist with regard to the disposal of the ejects of officers and soldiers 
who die on service 

liepresentation may be dispensed with on the death of a person 
to whom any sum not exceeding £100 is due from a public depart- 
ment in respect of any civil pay, superannuation, or other allow- 
ance, annuity, or gratuity (c), 

417. Representation is not necessary in the case of the intestacy 
of a debenture-holder, depositor, or other claimant entitled to any 
sum not exceeding £50 out of the funds of a loan society (d). 

418. Where a member of or depositor with a registered building 
society, having in the funds thereof a sum not exceeding £50, dies 
intestate, the amount due to him may be paid to the person 
appearing to be entitled thereto without a grant of letters of 
administration (c). In the case of a deceased member of an 
unregistered building society the limit is £20(/). 
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power is extended by s. 150 of the Act to deposits in seamen’s savings banks, 
for which see stat. (US50) 19 & 20 Viet. c. 41, s. 5, which is repealed and 
re-enacted by the last-quoted section of the first-named Act ; see also, as to 
proiierty of seamen generally, title Shipping and Navigation. 

(.s) Army l^eusions Act, iSdO (11 Geo. 4 A 1 Will. 4, c. 41), s. 5 ; Army Prize 
Money Act, 1832 (2 &3 Will. 4, c. 53), s. 25, as re])ealed and replaced by the 
Army Prize (Shares of Deceased) Act, 1SG2 (27 & 28 Viet. c. 36), s. 3. 

(f) Navy and Marines (Property of Deceased) Act, 1865 (28 & 29 Viet, c. 111), 
s. (i. Ihe Act contains various provisions regulating the disposal by the 
Admiralty of an intestate s naval assets, for which see also the Order in Council 
of the 28th December, 1865. The provisions of the Act are extended bv 
the Naval Pensh)n9 Act, 1884 (47_ & 48 Viet. c. 44), to naval pensions and 
Greenwich Hospital pensions, gratuities, and allowances, 

{a) Pensions and Yeomanry Pay Act, 1884 (47 & 48 Viet. c. 55), s. 4. 

(h) See title Royal Forces. 


(c) Superannuation Act, 1887 (50 & 51 Viet. c. 67), s. 8. 

(d) Loan Societies Act, 1840 (3 & 4 Viet. c. 110), s. 11. As to loan societies 
see also title Loan Societies. 

_ (e) Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 29. 

Vii/ ^ 4, c. 56, 8. 24 ; incorporated in stat. (1836) 6 & 7 

Will. 4, c. 32, 8. 4; see also title Building Societies, Vol. III., pp. 324. 
note (A), 353, 369. » pp » 
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Probate or other proof of title of the personal representative of 
a deceased depositor in a Trustee or the Post Office Savings Bank 
may be dispensed with, and the sum paid to the persons appearing 
by the prescribed regulations entitled to his personal estate 0), 
whether by nomination or otherwise (h), 

419. Members of trade unions (i), registered friendly societies (k), 
and registered industrial and provident societies (1) not under the 
age of sixteen years have a similar power of nominating persons 
to receive at their deaths money or property not exceeding £100 
in value payable upon death (m). Whei'e a member of a registered 
trade union (u), registered friendly society (o), or registered pro- 
vident and industrial society (p) entitled from the funds of the 
union or society to a sum not exceeding £100 dies intestate 
and without having made an effective nomination, the union or 
society may, without letters of administration, distribute the sum 
among such persons as may appear to a majority of the directors, 
trustees, or committee, upon such evidence as they may deem satis- 
factory, entitled by law to receive the sum (q). If the total net 
sum payable upon a member’s death exceeds £80, a receipt must 
be obtained, before any payment is made to a nominee or other- 
wise, from the Commissioners of Inland Revenue for the succession 

or legacy duty payable, or a letter or certificate stating that no such 
duty is payable (r). 

In the case of an illegitimate member dying intestate, facilities 
exist for distributing his interest among the persons who would 
have been entitled thereto if he had been legitimate, or in default 
of such persons as the Treasury may direct (s). 

{{/) Savings Banks Act, 1887 {50 & 51 Yict. c. 40), s. 3 (1). 

(/<) As to nominations, see title Bankers and Banking, Vol. I, PP- 578, 
580. 

(i) Trade Union Act Amendment Act, 1876 (39 & 40 Viet. c. 22), s. 10, as 
extended by the Provident Nominations and Small Intestacies Act, 1883 (46 &47 

\ ict. c* 4i), s. 3* The nominee of a member of a trade union cannot maintain 
an action against the trade union to recover the money to which he has become 
entitled under the nomination {Crocker v. Knight, [1892] 1 Q. B. 702, 0. A.)- 
As to bade unions generally, see title Trade and Trade Unions. 

jji) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), ss. 56, 57. As to 
friendly societies generally, see title Friendly Societies. 

(1) Industrial and Provident Societies Act, 1893 (56 & 57 Viet c. 39), 
ss. 25, 26. As to industrial and provident societies generally, see title 

Industrial and Provident and similar Societies. 

(iTi) The person nominated must not be an officer or servant of the union or 
society, unless he or she be the husband, wife, father, mother, child, brother, 
sister, nephew, or niece of the nominator ; see above Acts. 

(n) Provident Nominations and Small Intestacies Act, 1883 (46 & 47 Viet, 
c. 47), s. 7. 

(o) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 58 (1). 

(p) Industrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), 
s. 27 (1). 

{<j) The power of distribution is entirely discretionary and the exercise thereof 
cannot be enforced by action {Escrift v. Todmorden Co-operative Society, [1896J 
IQ. B. 461). ^ 

(r) Provident Nominations and SmaU Intestacies Act, 1883 (46 & 47 Viet- 
c. 4j), s. 10 (1) ; Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 58 (1 )j 
I ndustrial and Provident Societies Act, 1893 (56 & 57 Viet. c. 39), s. 27 (!)• . 

(s) Provident Nominations and Small Intestacies Act, 1883 (46 & 47 Vici- 
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420 . Where a policy of life assurance has been effected with 
an assurance company by a person who dies domiciled elsewhere 
than in the United Kingdom, the production of a grant of repre- 
sentation from a court in the United Kingdom is not necessary to 
establish the right to receive the policy money {t). 

421 . Where the estate of an intestate is entitled to a fund or to 
a share of a fund in court not exceeding ±‘100, upon proof that 
no administration has been taken out to the deceased, and that his 
assets, inclusive of such fund or share, do not exceed ±100, me 
court mav direct the fund or share to be paid to the person who, 
bein" a widower, widow, child, father, motlier, brother, or sister of 
the intestate, would be entitled to take out adininistiatiou to his 

estate (it). 


Sub-Sect. 11. — Method of ohtainin<j Adnxinxstraiioii. 


422 . The person applying for letters of administration must 
make and lodge at the proper quarter (a) the ordinary affidavit for 
the purposes of the Inland Iievenue(?^), and he must also^take the 
oath for the due administration of the intestate’s estate. The oath 
must be so worded as to clear olT all persons haying a prior right 
to the grant and show the applicant’s title to administer as the only 
next of kin or one of the next of kin as the case may be, and it must 
appear on the grant how the prior interests have been cleared off. 
The oath must also contain a description of the intestate and 
state the gross amount of the estate. In all administrations of a 
special character the recitals in the oath and in the letters of 
administration must be framed in accordance with the facts of^ the 
case (u). A bond must be given in every case for the due adminis- 
tration of the estate by the applicant except by the solicitor to the 
Treasury or the Duchy of Lancaster or by the Public Trustee ((/). 


c. 47), s. 8; Friendly Societies Act, 1890 (59 & 00 Viet. c. 25), s. 58 (2); 
IiiduHtriiil and Provident Societies Act, 1890 (50 & 57 Viet. c. 09), s. 2i (2). 
Under the last-mentioned Act there is no power to distribute amongst the 
])ersons who would have been entitled if the member had been legitimate; the 
distribution must be at the direction of the Treasury, 

(t) Pevenue Act, 1889 (52 & 53 Viet. c. 42), s. 19. As to life assurance 
encrally, see title Insukance. 

(//) P. S. G., Ord. 22, r. 18.\. 

(a) Lc.y in the case of applications in the Principal Eegistry, the Estate Duty 

r. J. 7 T 1 . 1 . . _ 1 T. ^ . ^ r\ I 


cr 

o 


Duties, Vol. XIIL, p. 215. 

r) Probate Pules (Xon-Contentious), 1802, r. 37. 

^tl) As to the nature of the bond, see p. 200, post As to the lodgment of the 
oath and ])apers to lead to gi'ant, see p. 107, aide; and Encyclopicdia of P^onns 
and iTeccdents, Vol. XVL, p. 089. In cases of intestacy where the whole estate 
and ell'ects do not exceed £100 in value, application for a grant of administra- 
tion may be made to the registrar of the count}- court by the widow and children 
of the intestate, or by the children of poor widows, if they reside more than 
three miles from the district probate registry; see Intestates Act, 1873 (30 
& 37 Viet. c. 52), and Intestates Act, 1875 (3S & 39 Viet. c. 27). The registrar 
of tlic county court transmits the necessary docninents to the probate registrar, 
who, in his turn, transmits the grant to the county court registrar for delivery. 
^3ee also title County Coukts, Vol. Vlll., p. 023. 
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Sect. 6. — Special and Limited Grants of Administration. 

Sub-Sect. 1 . — Administration cum testamento annexo, 

423. Administration with the will annexed is granted in cases 
where a person dies testate without having appointed an executor, 
or where the appointment fails. The appointment fails : (1) Where 
the executor predeceases the testator, or dies without having proved 
the will ; (2) where the executor has renounced (e) or has failed to 
appear to a citation to take probate (/); (3) where the executor, 
owing to the disqualification of minority or unsoundness of mind, 
is incapable of proving. 

424. In certain special cases it may also be necessary to make 
such a grant, as where the appointment of his executor is 
directed by the testator not to take effect until after an interval 
of time (g), or where there is a will containing a valid execution of 
a power, but not made in conformity with the laws of the testator’s 
domicil (h). 


425. The grant is discretionary, and no party is of right entitled 
to it (i). It is made (if at all) to the person having the greatest 
interest. The residuary legatee has preference over all others, 
legatees, annuitants (k), and next of kin (/). The trustee of the 
residuary estate, if there be one, has priority over the person bene- 
ficially entitled (ni), though a bare trustee may be passed over (n). 
The residuary devisee is equally entitled with the residuary legatee, 
and either should be cleared off’ before the other can take. 


426. In the absence of a trustee of the residuary estate, the 
grant goes to the person beneficially entitled to the residue ; the 
fact that he is also next of kin does not disentitle him to the grant (o). 
The grant may be made to the nominee of the person beneficially 


e) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 79 ; see p. 143, ante. 
,/) Court of Probate Act, 1858 (21 & 22 Viet. c. 95), s. 16. An executor 
cannot appear to a citation and consent to a grant to another of administration 
with the will annexed ; he must withdraw his appearance (Garrard v. Garrard 
(1871), L. P. 2 P. & D. 238), V here the executor is believed to be living, but 
has disappeared, a grant may be made to a beneficiary, without citation of or 
notice to the executor {In the Goods of Crawshay, [1893] P. 108 ; In the Goods 
of Massey, [1899] P. 270 ; In the Goods of Wriyht (1898), 79 L. T. 473). 
Grayshrook v. Fox (1565), 1 Plowd. 275, 279 ; see also p. 138, ante. 

{h) In the Goods of Huber, [1896] P. 209 ; In the Goods of Vannhii, [1901] P. 
330, explaining In the Goods of Hallyhurton (1866), L. R. 1 P. & D. 90; In the 
Goods of Trefond, [1899] P. 247. 

0) In the Goods of Southmead (1842), 3 Curt. 28. 

A*) Atkhison v. Barnard (1815), 2 Phillim. 316. 

/) and Smith v. Willby (1820), 3 PhiUim. 374, 381. 

(in) The grant may be made to a trustee appointed in place of the trustee 
named m the will {Woodfall v. Arbuthiot (1873), L, E. 3 P. & D. 108), but the 
grant will not be made, except with the consent of all the beneficiaries, until 
the trust property is actually vested in the new tmstee (Cresswell v. Cresswell 

(1824), 2 Add. 342). ^ 

(n) Fawkener and Freemanfle v. Jordan {11 oQ) , 2 Lee, 327 ; see, too, Coussmaker 

\.Chamherlayne (1755), 2 Lee, 243 ; and Boddicott and Hamilton v. Daheel (17o6j, 
2 Lee, 294. 

(o) Linthwaite v. Galloway (1757), 2 Lee, 414. 
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entitled (p), his appointee, where he has a power of appointing 
the residue ( 7 ), his trustee in bankruptcy (r), or a trustee of a deed 
of assignment executed by him for the benefit of his creditors (s). 
When the residue is settled, a legatee for life is preferred to the 
remainderman, or, as he is called, the substituted legatee (^). In 
the case of conflict between several residuary legatees, the grant 
goes to the one who represents the majority of interests (a). 

The representative of a residuary legatee w'ho had attained a 
vested interest has the same claim to the grant as the residuary 
legatee himself (i) ; but the representative of a life tenant of the 
residue has no such claim (c). 

427. Failing a residuary legatee or devisee, the grant goes to the 
husband, widow, next of kin, or heir-at-law (d). The husband or 
widow is equally entitled with (but in practice is preferred to) the 
next of kin and heir-at-law, but not the representative of the 
husband or widow. Where the residue is of trifling value the 
grant may be made to a pecuniary legatee (e). Where there is no 
gift of residue and no husband or widow, next of kin, or heir-at- 
law, the grant goes to a pecuniary legatee, whatever the amount 
of estate. If the estate bo insoivent, the grant may go to a 
creditor (/), or to his assignee {[}), A grant may also, in special cir- 
cumstances, be made to a stranger on tlie application of persons 
entitled in distribution, though not next of kin, even without citing 
the next of kin (h), 

428. Where a testator has revoked his will by a duly executed 
testamentary paper, and has died without making any disposition 
of his property, the grant should go as upon an intestacy without 
annexing the testamentary paper, the grant containing a note that 
it is so made in consequence of the execution of the paper revoking 
the earlier will (i), 

Sub-Sect. 2 . — Administration de honis non, 

429. Where a sole or last surviving executor dies intestate 
without having fully administered, his administrator does not 


( })) III the (joods of Pine (18G7), L. R. 1 P. & D. 388 ; see, too, In the Goods oj 
M'Anhffe, [18U5] P. 290. 

[</) In the. Goods of Martindale (1838), 1 Sw. & Tr. 8. 
fr) Downward v. Dwkiuson (1SG4), 3 Sw. & Tr. 5G4. 

3 ) Maifhew V. Newstead (1837), I Curt. 593. 

’t) Drown V. Si'-holli (1851), 2 Rob. Eccl, 399. 

'(i) Hnwhridtfe v. Hill (1871), L. R. 2 P. & D. 219. 

[h) lyddrillw HVivAi (1814), 2 Phillhn. 243,248; In the Goods of Thirlwall 
(1848), G Notes of Cases, 44; see, too, In the Goods of Lalor (1901), 85 L. T. G43. 

(r) Jones v. Deiftmjh (1821), 3 Phillim. G35. 

(</) Kooijsira V. lUujskes (1821), 3 Phillim. 531; West and Smith v. Willhn 
(1820), 3 Philhm. 374, 381 ; Laud Transfer Act, 1897 (GO A G1 Viet. c. G5), s. 2 (4). 

(#') In the Goods of Homan (1883), 9 P. D. Gl. 

(;') Furlonptr v. (Vc (181 1) and Drvhjes v. AWas(/e (Du/.-e) (1712), cited in 
II e.st awl Smith v. II ilUnj^ supra, at p. 381. For the rights of a creditor to a 
grant of administration, see p. 188, ante. 

(v) in the Goods of Cosh (1909), 25 T. L. R. 785. 

(/() Jn the (hods of Mojj'att^ [1900] P. 152. 

(i) 'loonier v. Sobimka, [1907] P. 106, departing from the form of grant in 
In the Goods of Durance (1872), L. R. 2 P. & D. 40G. 
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become the representative of the original testator, and it is 
accordingly necessary to appoint an administrator dc bonis non to 
administer the goods of the original testator left unadministered (^:), 
Where the will of the original testator has been proved abroad, and 
the executor dies without proving it in England, the executor of 
the latter, though he prove his own testator’s will in England, does 
not thereby become the representative of the original testator; 
he must obtain a similar grant of administration (f). Where an 
executor has acted and dies without obtaining probate, the grant 
in respect of his testator’s estate is immediate in representation, and 
not de bonis non (m). 

Similarly, upon the death of a sole or surviving administrator, 
the chain of representation must be continued by the appointment 
of an administrator de bonis non{n). The court has power to 
appoint an administrator de bonis non where the original adminis- 
trator has disappeared (o). 

430 . In making a grant de bonis non the court has regard to 
the same rights of preference by which an original grant is 
regulated and thus follows the general practice of making the 
grant to those who have the greatest interest (p). Where there is 
no residuary estate the court may make the grant to a pecuniary 
legatee without requiring the residuary legatee to be cited or to 
renounce (q). It prefers an original to a derivative interest, but 
may depart from this preference on sufiScient grounds (?■). The fact 
that one of the next of kin (deceased) renounced when the original 
grant of administration was made does not preclude his personal 
representative from obtaining such a grant. A grant de bonis non 
is also made where the original grant was a Scottish or Irish grant 
resealed in England (s). 

431 . The applicant for administration de bonis 7ion must prepare 
the usual affidavit for Inland Eevenue purposes and take the oath. 

The estate is sworn at the value of what remains unadministered 

at the time. Where death duty in respect of the full value of the 
estate was paid in the first instance, no further duty is payable (<)• 

A memorial must be lodged in the Estate Duty Office at Somerset 
House asking that a duty-paid stamp or a certificate of payment of 

(/.') 2 131. Com, 500. 

(/) In the (roods of Gaynor (1869), L. E. 1 P. & D. 723. 

(?/i) Wanhford v. Waukford (1703), 1 Salk. 299, 308. 

(n) 2 Bl. Com. 506. 

(o) In the Estate of ^aher, [1909] P. 233; In the Estate of French [Edith), 
[1910] P. 109. 

(;') Sava<je v. Blythe {Vm), 2 Hag. Ecc., Appendix, 150; Ahnes v. Alme» 
(1796), 2 Hag. Ecc., Appendix, 155. 

(7) In the Goods of IVilde (1887), 13 P. D. 1. 

(r) In the Goods of Carr (1807), L, E. 1 P. & D. 291. 

(s) As to resealing, see p. 172, ante. 

(t) Probate Duty Act, 1801 (41 Geo. 3, c. 86), s. 3. ■\^'bere the person 1 
respect of whose estate the application is made died before the 2nd Angus ’ 
1894, the grant is stamped with a denoting stamp; where he died 

the 2nd August, 1891, a certificate is obtained from the Inland 
Commissioners that the full estate duty has been paid ; see I'^nance Act, 

(57 & 58 ^ ict. c. 30), s. 11. As to the appropriate forms of Inland 
affidavit, see title Estate and Other Death Duties, Vol. XIII.; p- -l^ i ‘ 
pp. 167 and 193, an<e. 
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duty may be placed on the Inland Eevenue affidavit ; such stamp or c 

certificate must be obtained before the papers can be lodged m the Special and 
probate registry. A bond must be filed in every case as on an 
application for a first grant (n), Where administration with the will 
annexed tie honis non is applied for, the administrator may be sworn 
either on the old grant, or on a sealed copy of the will, or on the 
original w’ill, if it is filed in the registry (x)* 


Sub-Sect. 3. — Administration durante minore attate. 


432. lYhen the person appointed sole executor by will (a), or 
upon whom, in case of intestacy, the right to administer devolves 
is under age, administration durante minore (ctate is necessaiy. No 
such grant can be made where there is an executor willing and 
competent to take probate ; but the grant issues where theie are 
several next of kin, and the greater interest is in some who aie 

under age (c). . , 

The administration is granted to a guardian for the use an(l 

benefit of the person under age. If the latter is over seven }^eais of 

age he is styled a minor, and is entitled to elect his guardiiui(d) , 

if he is under seven years of age he is called an infant, and in the 

absence of a statutory or testamentary guardian, of a guardian 

appointed by the Chancery Division, the Probate Division must assign 

a guardian to him (f). Where there are both a minor and infants, the 

guardian elected by the minor may act for the infants without being 

specially assigned to them, if the object is to take a grant ; if^ the 

object be to renounce a grant, the guardian must be specially 

assigned to the infants (/). 

433. In practice the grant of administration is made to^ the 
cliild’s next of kin, and accordingly the father, if alive, is entitled 
to the grant before all others ; it is, however, necessary for the 
child, if over seven years of age, to elect him as his guardian 
The court has power to pass over the father for good reason 
shown (//). 


Grant 
durante 
minore cctate, 

Wlieii 

reiiuii’cd. 


Grant made 
to guardian. 


Preferences 

observed. 


434. If there be no father, the mother, as statutory guardian (/), 
either alone or in conjunction with any testamentary guardian 
appointed by the father, or the testamentary guardian, if there be 


u) As to administration bonds generally, see pp. 200 et seq.^ jmsi. 

In every such case a fresh engrossment of the will is required, and also a 
non-otlicial copy of the act of probate or administration of the preceding grant ; 
see generally as to practice, Tristram & Coote, Probate Practice, 14th ed., pp. 144 
d seq. 

(i) Admini.stration of Estates Act, 179S (38 Geo. 3, c. 87), s. (i. 

/>) llac. Abr., tit. Executors and Administrators, B (1). 
r) ('aririqiiVs Case (lt)79), Freem. (k. b.) 258. 

'//) Hii'ltw CJiaiidierlaifue 1 Lee, 134. 

(c) Proiiate Rules (Noii-Contentious), 1802, r. 34. 

( /) / /)/'/., r. 35. 

(v) I Idd.y r. 33. As to guardianship generally, sec title Infants and 

ClIlLDUKN. 
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no mother or the guardian appointed by the Chancery Division, 
IS entitled to the grant; the testamentary guardian is preferred 
to the guardian elected by a minor (A:). The court has general 
discretion to pass over the guardian elected by a minor (1). 

435 . In all cases where a grant is made for the use and benefit 

ot an mtant or minor the administrator must exhibit a declaration 

on oath ot the personal estate and effects of the deceased, except 

vhen the eftects are sworn under the value of £20, or when the 

administrator is the guardian appointed by the Chancery 

IJiyision or other competent court, or is the testamentary guardian 
of the minor or infant (m). 

in administration determines upon the coming of age of 

e mant oi minor or of any one of several infants for whose 
use and benefit the grant was made : it does not determine upon 

le ea of one of several infants (h). Except in point of time 
there is no other limit to the administration (o). 

437 . On the coming of age of the infant, he is entitled to call for 

an account from the administrator, even though his administration 

may previously have been revoked and his successor in office may 

ave le eased him (/)). If the infant renounce on coming of age, the 

person who is thra appointed administrator is in a position to call for 

an accoun {q). During his term of office a judgment for administra- 

lon may e made against an administrator durante niinore (etate{r). 

er e expiration of his term it would seem that he is not liable 

0 accoun o creditors, but only to the fiersonal representative, 

call be shown that he is fraudulently colluding 
^ith the latter or detaining part of the estate (. 5 ). 

Sub-Sect, Administration durante absentia. 

_ 438 . Where the executor of a testator, or the next of kin of an 

in es a e, IS lesident out of the jurisdiction, the court has an 

original jurisdiction, before representation has been taken out, 

to grant a limited administration to another during the absence of 

the grant (t). The grant is for the use and 

tii-aI f ° 1 f pci son entitled until he duly apply for and obtain 
probate or letters of ad ministration (a). ^ ^ 

(AO In the (iocls oUforris (1862), 2 Sw. & Tr. 360. 

y) and Freeinantle V. Jordan 9 7^0 99 “ 

W Probate E,Ues (Nou-ContentioS), K i- 36 ’ ’ 

e'if tCminf 't 3 P. Wms. 79, 89. On the coming of 

(o') Re Cmtp On &rant IS necessary ; see cessate grants, p. 

L E 14 Eo * Monsell Y. Armstrong (18i2), 

'( l\ 1 Rnli it M^miliams^ Contract, [1896] 1 I. E. 356. 

P) 1 Roll. Abr. 910, ht. Executor (M), pL 3. » l j 

to Jaglor v. Aewton (1752), 1 Lee, lo.'^ ^ 

(r) Re faglor, Sewell v. Hansford (1893), 21 W. E. 244. 

(1747) ^Atk^ 603^^^’ Administrators, B 7 (2); Fotherhj v. 

cited tit. Executors and Administrators (G) ; Clare v. Hedges (1391), 

& ^ ^-^2; Slatir v. May (1704), 2 U. 

the^^oods b f Cholwill (1866), L. E. 1 P. & !>• 1^2; H 

(1910) 54 S^rjo^460^^^^*^ ^ compare In the Goods (f Wohlgemnth 

(a) The form was so settled in In the Goods of Cassidg (1S32), 4 Hag. Ecc. 360, 


age 
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439 . Notwithstanding the form of grant, the administrator Sect-C. 

cannotobtain ajudgment for specificperformanceagainstapurchaser, Special and 
as the title would depend upon the question whether the absent 
person for whose use the administrator holds the grant was alwe 
or not at the date of the execution of the conveyance a fact which tratioDi 
the administrator could not warrant (i). — 

Form of 

440 . When representation has been already taken out, if at or grant, 
after (c) the expiration of twelve calendar months from the death of statutory 
the deceased the executor or administrator is residing out of the 
jurisdiction, the court has power to make a grant durante absentia !^bgent repre- 
011 the application of any creditor, next of kin, or legatee (dy The sentative. 
power extends to the case of an executor of an executor being out 

of the jurisdiction (e). The grant maybe made to the personal To whom 
representative of a legatee (. 0 , the guardian of an infant legatee (.^), 
the trustee in bankruptcy of the absent administrator (//), or even the statutory 
to the nominee of tie assignee of a residuary legateeO). The jurisdiction, 
court does not require citation of or service of formal notice upon 
the absent representative (A*)* 

Suh-Sect, 5. Athiiniitraiion durante demerdid. 

441 . Where the executor or, in case of intestacy, the lerson Grant 
entitled to a grant of administration is of unsound mind, whether 
so found or not ( 0 , a grant is made to another for the use and 
benefit of the person of unsound mind, limited for such period as 
the latter may remain of unsound mind(m)* In the case of is of unsound 
executorship, the grant is not made if there is another executor 
willing and competent to take probate. 

The court has jurisdiction to make a similar grant where the Where execu- 
executor is so seriously ill that it is found impossible to serve him tor seriously 
with a citation to accept or refuse probate (»)• 


ill order to avoid the difficulties which had arisen under the earlier form of 
grant, which was limited to the absence of the person entitled. For an instance 
of such difficulties, see Taifttion v. Jlannaif (1802), 8 Bos. (t P. 26, 

{h) ]Vehh V. Kirhj (18o6), 7 De G. & G. 376. 

fr) In the (roods of Ruddy (1872), Ti. B. 2 P, & I). 330. 

(f/) This power was created by the Administration of Estates Act, 1708 (38 
Geo. 3, c. 87), under which statute the grant could only be made during the 
absence of an executor and for the jniqiose of jiroceedings in equity. By the 
(’ourt of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 74, the juhstliction was 
extended to cover the absence of an admini.<trator, and by the Court of Probate 
Act, 1858 (21 & 22 Viet. c. 95), s. 18, the provisions of the original Act were 
extended to all executors and administrators out of the jurisdiction in cases 
where there was no intention to take proceedings in equity. 

U) In the (roods of (rrant (1876), 1 P. D. 435. 

/) In the (hods of Collier (1862). 2 8w. & TV. 444. 

l<f) In the (hods of Ilarnpson (1865), L. H. 1 P. & D. 1 ; In the Oo^ils of Lee^ 
[1898] 2 I H. 81. 

(h) In the (too<ls of Hammond (1881), 6 P. D. 104. 

(i) In the (roods of Campion^ [1900] P. 13. 

(k) I hid. 

(^) Ex parte Evelyn (1833), 2 My. it K. 3. As to lunatics generally, see title 
Ia'XATICS AM) PEItSONS OF UNSOUND MiND. 

(rrt) /n the (roods of Mil ues (1826), 3 Add. 55 ; la the Goods of Binches (1836), 1 

(Tirt. 280. 


(rt) In the Gooi-ls of Ponsonhyy [1895] P. 287. 
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Executors and Administrators. 

may be made to the committee of a person found 
inquisition (o) or to the person appointed with general 

the absence of a committee or a person with general 

made to the residuary legatee or devisee, and in default of a 

nf 1 1 to the lunatic’s husband, wife, next 

of ^ocoi-ding to the circumstances : in the case 

of intestacy to the lunatic s husband, wife, next of kin, or heir- 

at-law according to the circumstances, if the lunatic be the sole 

only person entitled in distribution (?) : if the 

another of the persons entitled in distribution on his own behalf (r). 

cAtim- *0 a stranger (s) or to a 

hi fif i consents of the next of kin of the lunatic should 

be hied in the probate registry (a). 

prlmilllf committee, takes letters of 

use and benefit of a lunatic or person of 

npv«m!li m the registry a declaration of the 

El -Itil t testator or intestate, and the 

suieties to the administration bond must Justify (b). 

\yiiere a sole representative becomes of unsound mind after 

having obtained a grant, the practice is, without revoking the old 

gian , 0 make a new grant to the committee or person in the 

^ ^ committee, if there be one ; it there be none, to the 

intoofop devisee, in the case of testacy, and in the case of 

nnrl h'piilfif grant is for the use 

nn<?nnnri ‘ 'f . ^^u'ing such period as he may remain of 

Whl?« usually a general grant, but may be limited (c). 

in ihp nn made to the committee or person 

1 thl ^ committee, the old grant is not called in ; 

m-nnr imnE. precaution is taken of having the old 

mav be rnadp lE th i ^ foreigner, the new grant 

may be made to the foreign curator (e). 


o) ^l//arrf V. Alford (1857), Dea. & Sw. 822. 

lunatic not persons with general authoritj- over the estate of a 

s no ana ntle Tt™ Lunacy Act, 1890 (53 A 54 Viet. c. 5), 

0 See il oj U^-somxn aIind. 


(-?) See in the 

the Goods of miliams (1830), 3 Hag hi;, 7 

tJlP. CrnnflQ r\f f \ c\ • <\\ « ^ * 


(r) In 


J f (1830), 3 Hag. Kcc 217 

(1889)E'l5 p. “ (1858), 1 Sw. & Tr. 64; In the Goods of Ecdu 

(2) ^Inll^ro!] ^ Eccl. 426. 

(M Probatft RiUp^ /V Goods of Hastings^ supra. 

p. •209;7osf ^ (Lon-Contentious), 1862, r. 42. As to justifying, see 

(r) In the Goods of Crump (1821), 3 Phillim. 497. 
tbe iud^mp-nf [1^95] P. 6S, where the practice is fully set out in 

(e) In the Goods of Goldschmidt (189S), 78 L. T. 763. 
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In the case of one of several executors or administrators becoming 
of unsound mind, the old grant is revoked and a new grant made 
to the sane representatives (/). 

Sub-Sect. 6 . — Administration j^^ndente Ute. 

444 . AVhere an action is pending touching the validity of the 
vdll of a deceased person, or for obtaining, recalling, or revoking 
any probate or grant of administration, the court has a statutory 
pover ifi) to appoint an administrator of the personal estate of 
such person. The administrator so appointed has all the rights 
and powers of a general administrator except the right of distri- 
buting the residue ; he is subject to the immediate control of the 
court, and acts under its directions. 

The court has a further statutory power (//) of appointing such 
administrator or any other person receiver of the real estate of a 
testator pending any action touching the validity of any will of the 
testator by which his real estate may be affected (0. The receiver 
is to have such powers of collection, letting, and management as 
the court may direct. The court has also, as a branch of the High 
Court of Justice, general jurisdiction to appoint a receiver in any 
case in which it may appear just or convenient so to do {k). 

To found the jurisdiction there must be an action actually 
pending in the Probate Division ; proceedings on a caveat do 
not constitute an action (/). The application may be made by 
any person, though not a party to the pending action, as, for 
instance, a creditor (m); but the court has no power to order the 
administrator to pay the creditor’s debt (a). The jurisdiction is 
not exercised where there is a person legally entitled to repre- 
sent or take possession of the property, as in the case of a sur- 
viving partner (o); but it is not confined to cases of necessity (p). 


Sect. 0. 

Special and 
Limited 
Grants of 
Adminis- 
tration, 


Grant 

prndcnte Ute. 

Jurisdiction 
to appoint an 
administrator 
pendente Ute. 


Power to 
appoint 
receiver of 
real estate. 


■\Vhcn power 
exercised. 


(/ ) in the Estate o/ ,S7<a<c, [lOOo] P. 92; In the Goods of Stwton (l'S43), 
3 Cui-t. 428. 

(v) ('oiirt of Probate Act, 1S57 (20 & 21 Viet. c. 77), s. 70. 

(//) 1 }>id., s, 71. The court has power to allow the administrator pendente Ute 
to paj' a premium out of the estate to the surety to his bond (In the Goods of 
llarver {G.) (1889), 14 P. 1). 81). 

(i) This ])ower is strictly confined to the pendency of an action touchin;r the 
validity of a will ; it does not extend to one in which the question raised is as 
to the identity of the executor [Grant v. Grant (1809), L. 11. 1 P. & \). 034) ; 
nor will it bo exercised when the action is concerned with the validity of a 
codicil only, the ap])ointment of the executor by the will not beiim in dispute 
[Morti)iier v. J‘aidl (1870), L. K. 2 P, & D. 85). 

(/.•) Judicature Act, 1873 (30 A 37 Yict. c. 00), s. 25 (8); see also title 
Peceiveks. 

(/) .SV(/^r V. Salter, [1890] P. 291, C. A. 

[m) Tirhhorne v. Tiehhome, AV parte Norris (1809), L. E. 1 P. & I). 730 ; In 
the Goods ofErans (1890), 15 P. \). 215; In the Estate of Cleaver, [1905] P. 319. 

(a) In the Goods of' Eva)is, supra. 

(o) Ilorrell v. and Phn,de<j (1860), L. E. 1 P. & T). 103. 

(/») Ilelleir V. JkUt w[lHi)i)), .34 L. J.(i». M. A a.) 125, in which case Sir J. P. WiLDE 
stated that ho would not follow the established practice of re(|uirin«r a case of 
necessity to be made out before inakin*^ the ^rant, but would adopt the practice 
of the ( hancery Courts, and make the jrrant wherever a Chancery Court would 
a])point a receiver. For the appointment of receivers, generally, see title 
Eeceivehs. 
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tration. 

Appointment 
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Chancery 
Division. 


Practice. 


Determina- 
tion of office. 


Administration Ute is in general granted wherever the 

Chancery Division would appoint a receiver (q). 

445 . Where there is no action pending in the Probate Division, 
t e appointment of a receiver may, in a case of urgency, be 
obtained in the Chancery Division (r) ; but the parties interested in 
obtaining representation should be before the court (s). If there is 
an action already pending in the Probate Division, the application 
tor a receiver should be made in that action (t). 

Lpon the appointment of an administrator 'pendente Ute by the 

Probate Division the Chancery Division discharges its receiver, but 

letains contrd^ over the dealings of the administrator (a) ; and 

the Probate^ Division refuses to interfere with the administrator 

when he is acting under the direction of the Chancery 
Division (h). 

Wheie the deceased left realty, notice to the heir-at-law is 

reqiuied before the appointment of administrator ad litem or 
receiver (c). 

It is not the practice of the Probate Division, except on consent, 

to appoint a party to the action either as administrator or as 
receiver («). 

After the Older appointing an administrator pendente Ute has 

been made, in applying at the registry for a grant the following 

papers must be lodged : the administrator’s oath and bond, a 

justifying amdavit of the sureties to the bond, a declaration of 

estate, an Inland Kevenue affidavit, and a non-official copy of the 
order (e). 

_ 446 . The functions of an administrator pendente Ute commence 
with the order appointing him, and continue until the action is 


(q) Iklltw V. lielkw (I 860 ), 34 L. J. (p. m. & a.) 125 

(»•) Re Rarker, Dearinqy. Brooks (1885), 54 L. J. (cH.) 694. In In the Goods 
of ilToore (1888), 13 P. D. 36, the Probate Court gave leave to issue a writ 
m the 1 rebate Division claiming the appointment of a receiver. The order 

[Salter v. Salter. [18961 P. 291, C. A.). In 
Re Mallaheu, Radchffe v. Mallaliea (1891), 91 L. T. Jo. 398, the order was made 

m the Cnanceiy, rather than in the Probate, Division. See also Re Clark, 
Clark V. Clark (1910), 55 Sol. Jo. 64. 

(s) Re Henderson, Macleod v. Lane (1886), 2 T L P 322 0 A 

[t) Barr y. Parr, [1876] W. N. 44; Re Green, Green 7 Knight. [1895] W. N. 
69. Prior to the Judicature Act, 1873 (36 & 37 Viet. c. 66 ), the Chancery 
Court exercised the jurisdiction of appointing a receiver whether of personalty 
01 realty, huj; not after the institution of a suit in the Probate Court (Yeret 

y Duprez (1868), L. R. 6 Eq. 329 ; Hitchen v. Blrks (1870), L. E. 10 Eq. 471 ; 
Rarhn y. Seddons (1873), L. R. 16 Eq. 34). 

R'Yhhorne, Ex parte Norris (1869), L. E. 1 P. & D. 730. 

( 6 ) lichhorne v. Tichborne (1870), L. E •> p p qj 

Hudson (1899), 80 L. T. 296; compare also In the Goods of 
Messiter-lerry Matheiu v. Pooze (1908), 24 T. L. E. 465, where an adminis- 
trator pendente ((te and receiver was appointed without citing the alleged heir- 


2 Lee, 49; Ponn^ (otherwise Mearing)v. Brown 
^ 1 Chatelain v. Fontignv (1858), 1 Sw. & Tr. 34. 

[ffl ihe amount of the bond must be fixed by the registrar. As to 
administration bonds generally, see p. 206, post. As to declaration of estate, 

^t) 0 , ante. As to Inland Revenue affidavits, see pp. 167 and 193, 
and title Estate A^'D Other Death Duties, Yol. XIII., p. 215. 
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finally disposed of (/). This takes place when the final decree is Sect. o. 
made therein: it does not continue until the grant has actually Special and 
passed the seal ; after the final decree in the action the position is Limited 
the same as if there had never been an action or suit (, 7 ). The «™ntsoi 
administrator may, however, in certain cases be entitled to retain 

money received by him until his accounts have been brought in 

and passed (h). While his functions continue, he is liable to be Liability to 
sued by a creditor without leave of the court, in the same way Se sued, 
as a general administrator (i), and there is no jurisdiction to stay 
proceedings against him ( j). 

447. Every administrator pciidciiic/ife and every receiver of real Administra- 
estate must exhibit an inventory and render an account of the tor’s accouuts, 
property of the deceased w’hich has come to his hands (A), and must 
pay all he has received to the person pronounced by the court to be 
entitled (1). The Probate Division has statutory authority to allow 
reasonable remuneration to the administrator and receiver (/a). 


Si’U-Sect. 7 . — MisceIhuHOKS Limited (inuds. 

448. In the case of a person actually residing out of England (/?), Grant for use 
letters of administration may be granted to his attorney acting under 
a power of attorney (o). The attorney need not necessarily be ^ * 

resident in England (p), and in special circumstances sureties 
resident abroad may be accepted ( 7 ). If the principal and attorney when made, 
reside in the same place out of the jurisdiction, the court will not as 
a rule make a grant to the attorney. 

The form of grant is for the use and benefit of the principal Form of tlie 
until he shall duly apply for and obtain irobate or letters of 
administration, as the case may be(r). If the grant is made 
to the attorney of one only of several executors, it is limited 
until the principal or any one of the other executors applies 
for probate (s). On the death of the principal the grant ceases to 


(/) 'Lajflorv. Ta/y/or (1881), G P. D. 29. 

{(j) Wularid V. Jiird, [1894] P. 202. 

[Ii) ]\'iel(ind v. JJijul, supra. As to passing accounts, see p. 339, pa-d. 

(f) lie Tolemart, M'estwood 7yooA-c/*, [1897] 1 Ph. 80(i. See, too, Tivhhorue v 
Tiiddiorue (1879), L. R. 2 P. & 1), 41. As to actions against a general adminis- 
trator, see pp. 330 et setj., post. 

(/) ^fartin v. 7o/cman (1897), 77 L. T. 138 

(A-) Probate Rules (Contentious) (1862), r. 96. 

U) Chirlton v. Hindmarsh (1860), 1 Sw. & Tr. ol9. 

[m) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 72. 

[n) hi the Goods of Jiureh (1861), 2 Sw. & Tr. 139. Where an estate consisted 
only of trust property administration was granted to the attorney of a person 
resident in England [In the Goods of /ia/Zar (1870), 39 L. J. (p. & m!) 26). 

[o) Probate Rules (Non-Contentious), 1862, r. 32. A substituted attorney 
will be accepted, if substitution is authorised by the power, or by the laws oi 
the domicil of the creator of the power [In the Goods o/Jbdid Hamid y%(1898), 
67 li. J. (p.) 59). A general power executed during the testator’s lifetime has 
been held suflicient [In the Goods of Barher, [1891] P. 251). 

(/>) In the Goods of (1859), 1 Sw. & Tr. 463. 

(7) In the Goods of Heed (1864), 3 Sw. & Tr. 439; and la the Goods oj 
Ballimfail (1863), cited 3 Sw. & Tr. 441, n. 

(r) In the Goodsof Cassidp (1832), 4 Hag. Ecc. 360. 

(«) In the Goods of Blade (1887), 13 P. D. 5. 


4 
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colllgenda 
hona. 


Limitations 
of the grant. 


Where will of 
the testator 
ill foreign 
country or 
mislaid. 


be of any force (f). The power should be under seal, but is exempt 

from stamp duty unless it is a general power (a). The original 

power, if a general power, may be withdrawn from the registry 
after grant on lodging a copy of it. 


449 . The attorney is, as regards the claims of third parties, as 

fully an administrator as if he had obtained the grant in his own 

right (/j), and is liable to be sued by the parties benelicially interested 

in the estate (c). It has, however, been held that if, before being 

sued, he pays over moneys to the principal on whose behalf he has 

obtained the^ grant, he gets a good discharge (rf). But he cannot 

get a good discharge from a principal who has not obtained repre- 
sentation in any country (t'). 


450 . A grant for getting in and presei'ving the assets of a 
deceased person may be made in cases where delay in obtaining 
the full grant might prove detrimental to the estate (/). The grant 
may be made even to a stranger connected as an agent or otherwise 
with the deceased’s affairs (g). The grant, which is known as a 
giant ad coUigenda hona, is usually limited to the collection of the 
personal estate of the deceased, the giving of discharges for debts 
due to the estate, and the preservation of the assets collected either 
by investment or by imyment into court (/i). The grant may 
authorise the administrator to renew' a lease (i), to let farms and 
other portions of the real estate, with power to sell farm stock and 
implements of husbandry {k), or the goodwill of a business (/). 

451 . A grant of a similar nature may be made in a case where 
the w'ill of a testator is in a foreign country (ni), or w’here there is 
believed to have been a will which has been accidentally mislaid or 
destroyed (n). ^ The grant is limited in time until the original will 

01 an authenticated copy thereof be brought into the registry (o)- 


IS 


{ ) W ebb V. Kxrbg (1856), 7 De G. M. & G. 876. 

(a) t^tamp Act, 1891 (54 & 55 Viet. c. 39), Schedule. See title AgeXCY, 
\ ol. I., p. 160. ^ 

(5) Re Deirelk Edgar v. Reynolds (1858), 4 Drew. 269, 272. As to liabilities 
of representative upon which he may be sued, see pp. 305 et seq.,post 
c) t hamhen v. Rxcknell (1843), 2 Hare, 536. 

Ch D W Sim. 629; Fames v. Haem (1881) 

(e) Re Rendell, Wood v. RendRl^ [1901] 1 Ch ‘^30 

y (1824), 2 Add. 232; In the GoexU of Gudolk 

^ at p. 22. 

(/,) ihe powers conferred on an administrator ad coUinenda bona mar ^ 
extended so as to include, for instance, a power to sell chattels real. As to t^he 
administrator s liability for rent in such a case, see Whitehead v. Palmer, [1908] 

(i) Inthe Goods of Clarhington, supra. 

(A-) In the Goods of Roberts, [1S9S] P. 149 

°y ‘‘^<^>‘^'-^rdt/eger (1S76), 1 P. D.424 ; In the Goods of Bolton, 

|_loyyj r. 186. 

eo^r’^r/".//'® ^^Gcalfe (1822), 1 Add. 343 ; In the Go»h of Brown (1899', 

oU 1 j. i, obO. 

[1 893] P oT (1829), 2 Hag. Ecc. ooo ; In the Goo'h of Wri'jU^ 

(o) In the Goods of Wrnjht, supra; In the Goo<h of Grevj (1866), L. E- 
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452 . Administration may be granted ad litem by the Probate 
Division -^'ith a view to commencing (;>) or carrying on Chancery 
proceedings {q). The administrator under such a grant sufdciently 
represents the estate for the purpose of the proceedings, where it is 
merely desired to bind the estate of a person who, if alive, would 
have been a necessary party to the proceedings (r). Where the 
object of the Chancery proceedings is to administer the estate in 
respect of which a grant ad litem has been obtained, or to obtain 
relief involving general accounts and inquiries in respect of the 
estate, a general administrator is a necessary party to the 
action («). 

453. All branches of the High Court of Justice have a further 
power whenever it appears that a person who was interested in the 
matter in question has no legal personal representative, either to 
proceed in the absence of a representative, or to appoint some person 
to represent the estate for all the purposes of the )roceedings, and 
by means thereof to bind the estate as effectua ly as if a duly 
constituted representative had been a party to the proceedings (f). 
The order should state that the judge has proceeded in the absence 
of any person representing or entitled to represent the estate, or 
has appointed some person to represent it {a). 

The jurisdiction may be exercised in proceedings by mort- 
gagees (/>), but not with a view to making a foreclosure order against 
a sole defendant’s estate (c), nor generally to bind the estate of a 
deceased who was the only person liable in the action C/). But the 
court may appoint a person to represent the estate of a sole plaintiff 
who has died insolvent, to enable the defendant to have someone 
against whom he may move for dismissal of the action (e). The 


1 P. & I). 72. Ill In the (ioods of Cainpbdl (1820), 2 Hag. Ecc. doo, the 
grant was nut so limited. 

{p) Wodleif V, (rr(-e)i (1820), 8 Idiilliin. 81-1. 

{<l) In the lioods of I)od>jso}i (1859), 1 S\v. ticTr. 259 ; In the floods of Frampton, 
DoffW Thonijtson (18()o), 8 8\v. & Tr. 109. 

(r) Fiinlkner v. Daniel (18-18), 8 IJaro, 199 ; Davis v. Chanter (1848), 2 Idi. 
545 ; droves v. Lane (1852), 10 Jilt. 1001 ; Williams v. Mien (Xo. 2) (1808), 82 
Bcav. ()50. 

(.s) droves V, Lane (1852), snpra; Doicdesivdl v. Doivdesmdl (1878), 9 Ch. 
I). 294. ('. A. 

(C P. Ord. 10, r. 40. This rule was adapted with slight alteration from 

stat. (1852) 15 A 10 A ict. c. 80, s. 44 (now repealed). Under the section 
of the statute it was held that the power did not ap])ly where the estate 
to which it was de>ired to ai)point a rejiresentative was the estate which was 
iK'ing administered (.Si/rcr V. (1852],! ])rew. 295; see, too, Vavtj v. Vaoif 
(18(iO), 1 Ij. T. 2(i7 ; MavUan v. Deurson (Xo. 1) (1859), 27 Ileav. 21 ; Moore v. 

Murris (1871), L. P. 18 E([. 189, per PoMiLLY, M.K., at p. 140). 

[a) He Itifherson, Seales v. Ileyhoe, [1898] 8 (?h. 140. 

(h) Curtins v. dalninnian Fire ami Life Insurance Co. (1881), 19 Ch. I). 584, 
C. A. ; Peat v, dott, [1885] AY. X. 40; Seal v. Darrdt, [1887] AY. X. 88; Sroti 

V. Sireatlmm and demral Estates Ltd.^ [1891] AY. X. 158; .sec also title 

MoirrciAOE. 

(r) A ijhvard v. Len'is, [1891] 2 ('ll. 81. 

{d) He Cnriis and }UUs, [1887] AY. X. 12(i. C. A. 

(t) Wimjroce v. Thompson (1879), 11 Ch. Jj. 419. 
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To a trust 
fund. 


Various 

instances. 
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general 
grant. 


The bond. 
Nature. 


court ought not to appoint a person unwilling to be appointed (/), 

Money will not be paid out of court to a person appointed to 

represent the estate, but will be carried over to a separate 
account (g). 

454. A grant may be made to a cestui que trust limited to the 
trust fund where the trustee in whose name the trust fund stands 
IS dead and without a personal representative (h) ; if the trustee 
died testate his will should be annexed to the grant (i). Where 
several persons are interested in the trust fund the grant is limited 
to the interest of the applicant, unless the others consent to the 
grant extending to their respective interests (A:). The person 
entitled to administer the trust fund should be cited (Z). 

455. A grant may be made limited to a legacy (m), to a fund 
appropriated for the payment of a legacy (?i), to property the 
subject of a mortgage (o), to the appointment of a new trustee and 
the vesting of the trust property in him(j;), to bringing particular 
actions {q), to the estate and effects of a married woman, except 
such as she had power to and did, in fact, dispose of by her will (r). 
In the case of a will effectually executing a power, but otherwise 
invalid, the grant to the appointee with the will annexed should 
be limited to such property as the testatrix had power to and did, 
in fact, dispose of by her will (s). 

A limited grant should not be made to a person entitled to a 
general grant, unless a very strong reason is given (t) ; it cannot be 
made to such a person, except under the direction of the court (a). 


oECT. — 1 he Administrator 




Sub-Sect. 1. — Nature of the Bond. 

^ ''"tiom any grant of administration is com- 

naitted must give a bond for the due collecting, getting in, and 
administering the estate of the intestate {b). The court has no 

of Wales etc. Association 
i), 26 Beav. 372. 

, Hutton (1855), 19 Bear. 

{b) In the Goo^ of RatcUffe, [1899] P. 110; In the Goods of Agnese, [1900] P- 
Q>Q , Murray v. Champernowne, [19011 2 I E 2,32 
(() In the Goods of Butler, [1898] P. 9. 

Gc) Pegg v. Chamberlain (I860), 1 Sw.’& Tr. 527. 

’ nl / of Kingwdl (1899), 81 L. T. 461. 

[1903] P. 61 Steadman (1828), 2 Hag. Ecc. 59 ; In the Goods of Baldwm, 

;«) In the Goods of Biou (1843), 3 Cm-t. 739 

81 T T T- 066 ; In the Goods of Kingwdl (1899), 

61 D. i. 461 (an outstanding day). 

( Ji) In the Goods of Berry, [1907] 2 I. E. 209. 

GooJi/nfU- (1859), cited 31 L. J. (p. si. & A.) 40, n. ; 

hoods of]\ mstone, [1898] P. 143. ^ 

[189s/p *'915*^^'’°* dloHoraii (1898), 78 L. T. 567; In the Goods of Lenm, 

(s) In the Goods of Trefond, [1899] P 947 

P 0/ Somerset (1867), L. E. 1 P. & D. 350. 

M r (^oii-fontentious), 1862, r. 30. , , „ 

(6) Court of Probate Act, 1857 (20 & 21 Yict. c. 77), s. 81. The bond must be 


Part IL — Probate and Letters of Administration. 


207 


power to dispense with a bond (c). In the case of general letters 
of administration, the bond is conditional upon the doing of four 
things, (1) making or causing to be made, when lawfully called 
upon, a true and perfect inventory of all the estate which by law 
devolves to and vests in the personal representative of the intestate, 
so far as it may come to the hands, possession or knowledge of the 
administrator, or of anyone on his behalf, and exhibiting the inven- 
tory in the principal probate registry ; (2) well and truly administering 
the estate; (3) making or causing to be made a just and true account 
of the administration whenever required by law so to do ; and (4) 
delivering up the letters of administration in the event of a will 
being brought in for probate (d). 

457. Where a general grant is committed to a creditor of an 
intestate, a further condition is inserted that the creditor is not to 
prefer his own debt and that he will pay the debts of others 
rateably (e), 

458. The bond must be attested by an oflicer of the principal 
registry, or by a district registrar, or by a commissioner for oaths, 
but in no case by the solicitor or agent of the l^arty who executes 
it(/). In the case of a limited or special grant the bond should be 
prepared in the registry Qj), 

459. The penalty of the bond is double the gross amount 
of the personal estate and double the annual value of the real estate, 
if any, for which the grant is obtained, but the amount may be 
reduced by the court or registrar (//). Where an estate has been 
partly administered, upon a further bond being required, the estate 
may be sworn at its then value, and the bond be limited to double 
that value (i). Where the gross estate for which the grant is 


given to the court ; the forms used declare the applicant to become bound t( 
the President of the Probate, Divorce, and Admiralty Division. 

fr) In the (roods of Powis (1864), 34 L. J. (i*. m. A A.) bo. The Treasury 
SoUcitor is exempt from the obligation to give a bond (Treasury Solicitor Act 
1876 (3!) & 40 \ ict. c. 18), s, 2), as are also the solicitor for the Duchy o: 
Lancaster (Court of Probate Act, ISoT (20 A 21 Yict. c. 77), s. 81,and‘tlu 
I’ubhc Trustee (Public Trustee Act, 1006 (6 Edw. 7, c. oo), s. 11 (4) ). 

(d) In the case of particular grants, the bond varies according to the circum- 
stances. Iho usual conditions of the bond are not altered in the case of a grant 
being made to an attorney [In the (roods of ( hldshoroinjh (USoO), 1 Sw. & Tr. 29o) 
(c) Lnder the old form of bond, which provided that the creditor should nol 
unduly prefer his own debt, it was held that he might retain his own debt a; 
against other debts of equal degree (Dades v. Parry, [1800] 1 Ch. 602 ■ lb 
Iklham, Ihvhardes v. Yates, [mi] 2 Ch. 52, C. A.). The word “ unduly 
now omitted from the condition. 

/) Probate Rules (Non-Contentious), 1862, r. 38. 

//) /hid., r. 40. In the case of a general grant a printed copy of the usual 
form IS generally used. 

(A) Court of Probate Act, 1857 (20 & 21 Yict. c. 77), s. 82; Probate Rules 

direction of the President of the Probate 
Division, Februar}', 1808. For cases in which the amount has been reduced 



[1806fp^7^ (1885), 10 P. D. 198; In the Goods of Gaiety 
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obtained, as shown in the oath, exceeds £100, a stamp, value 5s. 
must be impressed on the bond(/c). 

Sub-Sect. 2.~Sureties, 

460 . The court has a discretion as to requiring sureties to the 
bond (/). The practice is not to dispense with sureties (m), except 
where the administrator is a public official (w), a nominee of 
a^ Government department (o), a trustee in bankruptcy who has 
given security as trustee (p), or where the property is in court (j). 

In all cases two sureties are required, unless the administrator 
be the husband of the intestate or his representative (r), or unless 
the estate is under the value of £50 (s), in either of which cases one 
surety is sufficient. The sureties execute the bond. 


461 . The court may authorise the security to be made up of 

any number of bonds (/), but it refuses to discharge the original 

sureties and allow others to be substituted for them (a). The 

sureties must be responsible persons {h). A married woman is 

accepted as a suret}’, but she must show separate estate equal to 

the value of the personalty and the annual value of the realty. 

Solicitors clerks and accountants are not accepted at the principal 

registry. The administrator of a foreign subject resident abroad 

may be allowed to give a bond with foreign sureties if it is proved 

by affidavit that the intestate left no debts in England ; in all other 

cases sureties resident in the United Kingdom, Channel Islands or 

Isle of Man are required, unless a iudge at chambers otherwise 
orders (c). 


(A-) Stamp Apt, 1891 (54 & 55 Viet. c. 39), Schedule. Certain near relatives of 
soldiers and sailors, who die on active service, are exempt from this provision 
[ihid.). See also titles Bonds, Vol. III., p. 105 ; Eevenue. 

(/) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 81. 

(m) In the doods of Earle (1885), 10 P. J). 196. 

Jn) In the Goods ojf Cope (1890), 15 P. D. 107 ; In the Goods of Unwin (1902), 
87 L. T. 749; In the Estate of Canston, [1906] P. 124, 

(o) In the Estate of Bryan, [1905] P. 88. 

(/O Irt the Estate of Asthury (1899), 80 L. T. 296. 

[q] In the Goods of Cleverly, Ckverly v. Gladdish (1862), 2 S\v. & Tr. 33o; 
Li the Goods of I)e la Farqne (1862), 2 Sw. & Tr. 631 ; In the Goods of 
(1892), 67 L. T. 528 ; In the Goods of Ze«c// (1899), SO L. T. 170 ; for special cases, 
see In the Goods of Baton, [1901] P. 188; In the Goods of Cory, [1903] P. 62 ; ^ 

the Goods of Ilushworth (1908), 25 T. L. P. 128; In the Estate of Harper, 

P. 88. 


(r) Probate Pules (Xon-Contentious), 1862, r. 39. 

(s) Probate Pules (Xon-Contentious), 1863, r. 45. 

(<) In the Goods of Earle, supra. , 

(a) In the Goods of Stark (1866), L. P. 1 R & J), 76 ; see In the Goods of 
Cou-ardin (1902), 86 L. T. 261, for right of a suret}', whose proposed co-suie . 
has lefused to execute the bond, to have the bond cancelled. 

(5) Probate Pules (Xon-Contentious), 1862, r. 41; and see Carptnter 
Queen s Brodor (1882), 7 V. I). 235. The administrator will be allowed ^ P^i 
ment made to a surety where he could not otherwise have obtained ^ . 
security {Re Lucas, Barry. Blair, [1900] 1 I. P. 292). A guarantee 
accepted. The bond is sealed by the society and an affidavit sho^'^^c* 
financial position of the society must be filed at the registry. • 

(c) Direction of the President of the Probate Division of 10th May, ^ 
see the footnote to In the Goods of Scoff, [1895] R 342. cases m 
foreign sureties were aUowed, see In the Goods of Fernandez (1879), 4 1 • D- - ' 
In the Goods of De Beaufort, [1893] P. 231. 
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462 . The court has a further discretion as to requiring the sureties 
to justify (d), and the sureties must justify in cases where (1) the 
grant has been obtained in default of the appearance of a person 
with a prior right cited, but not personally served with a citation, 
or (2) a grant is obtained for the use and benefit of a lunatic or 
person of unsound mind by any person other than the committee (e). 
The sureties may also be required to justify on the application of a 
next of kin(/) or legatee (</) to the extent of the applicant’s interest. 
They are required to justify in cases of presumed death, and of 
grants made pendente lite or under the discretion of the court. 
Creditors are not entitled as a rule to require the sureties to 
justify, but this practice will be departed from where a strong case 
is made out (//). 

A person who desires to obtain an order for justifying security 
should enter a caveat, and, when warned, enter an appearance and 
apply by summons to a registrar (i). 

463 . It is not contrary to public policy that the sureties should 
be indemnified by the next of kin (A). 


Sub-Sect. 3. — Ikmcdies upon (he Bond. 


464 . Where the condition of the bond has been broken, the court 
may order it to be assigned ; the assignee named in the order 
is entitled to sue on the bond as though it had been originally 
given to him, and to recover as trustee for all persons interested 
the full amount recoverable in respect of any breach (/-). 

465 . The application for the assignment is made by summons, 
which should be served on the administrator, returnable before a 
registrar against the sureties to show cause why the bond should 
not he assigned; the summons may be adjourned to the judge. 
The application is not a proceeding in an action (m). An order for 
assignment is made where the court is satisfied that the application 
is honn Jid(\ that apWmd/ucic case of a breach is made out, and that 
the applicant is the proper person to sue (//). Where two bonds have 
been given, proceedings may not be taken against the sureties to 
the first until proceedings on the second have been disposed of (o). 

466 . A breach of the condition to well and truly administer 
is committed if the administrator applies and converts to 
his own use the efl’ects of the intestate so that they are entirely 
lost to the estate (p), or where he distributes the whole property 


[d) A surety required to justify makes aii affidavit that he is solvent to the 
amount of half the penalty of the bond; see also p. 207, ante. 

'e) I’robate Rules (Noii-Contentious), 1802, r. 42. 

J) Coppin V. Dillon (1833), 4 Ilagg. Ecc. 361, 376; 
and Jav.kmn (1886), L. R. 1 P. & D. 12, 

{<j) Bii-keriuy v. Bickering f 1828), 1 Hag. Ecc. 480. 

1 Aeo/c (17o3), 1 Lee, 386; John v. Bradbury (1866), L. R 

1 P. & JJ. 24i). ' ' 


Jackson v. Jackson 


(t) See Tristram & Coote, Probate Practice, 14th ed., p. 86. 
a-) make V. llayne, [1908] A. C. .‘JTl, P. C. 

(/) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 83. 

(m) In the Goods of Cartwriyht (1876), 1 P. D. 422. 

(n) In the Goods of Youwj (1866), L. It. 1 P. &‘l). 186. 

(o) In the Goods of Iroimj (1869), L. It. 1 P. & D. 658. 

(p) Canterbury {Archhishoit) v. Itobcrtson (1833), 1 Cr. & M. 690, 712. 

H.L. — XIV. 
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■without making provision for the payment of a legacy payable at a 
future date (5); but there is no breach if the administrator, without 
notice that his intestate was an undischarged bankrupt, distributes 
the effects amongst the next of kin before the intervention of the 
trustee in bankruptcy of the intestate (r). In suing on the bond 
the plaintiff may show other breaches than those alleged by him 
upon obtaining the assignment (s). There is no breach where 
loss arises from the conduct of an administrator who has fully 
administered and is managing the estate as the agent of the 
next of kin (t). 

Where letters of administration are obtained by fraud and 
subsequently revoked, the sureties are nevertheless liable for the 
defaults of the fraudulent administrator committed \vhile the letters 
remained unrevoked (a). 

The sureties are entitled to rely upon the statutory protection 
afforded to an administrator who issues proper advertisements for 
claims and demands against the estate (b). 


Sect. 8. — The Effect of a Grant 

467 . Probate and letters of administration with a will annexed 
are conclusive evidence of the factum and validity of the will (c); 
similarly letters of administration are conclusive of the intestacy 
of the deceased (<l). Without the consent of the Pi'obate Division, 
no other court can take notice of the right of representation to the 
personal estate of a deceased person, and when the Probate Division 
has established the right no other court can j^ermit it to be gain- 
said (<'). So long as letters of administration are outstanding, no 

person may act as executor of the deceased (/). 

468 . The sentence of the Probate Division is, however, conclusive 
only of the right directly determined and not of any collateral 
matter (g). It is not conclusive of the domicil of the deceased (/*)> 


(7) Dohbs V. Brain, [1892] 2 Q. B. 207, U. A. , . 

(r) Be iicnneit, Ex parte Official Receiver, [1007] 1 K. B. 149. As to w'Hat 
dealings with a bankrupt's estate, prior to the intervention of the trustee m 
bankruptcy, are valid against the latter, see title BANKRurTCV Axn Insol- 
vency, Vol. IL, pp. 104 et se<p 

(s) Cantrrhnrn (Arcbbhihop) v. Robertson (1832), 1 Cr. & M. 181. , 

(0 Rfake v. Bagiic, [1908] A. C. 371, P. C., following Cooper v. Cooper 
L. R. 7 IL L. 53, > o / 

(a) Dehenrira Rath Dutt v. Administrator-G eneral of Bengal (1908), 99 L- 

68, P. 0. 

(/>) Newton V. Sherrij (1876), 1 C. P. I). 246. For the statutory protection, see 
p. 243, }tost. 

fr) Whicter V. Hume (1858), 7 IL L. Cas. 124; Re Barrance, Bar ranee v- 
Ellis, [1910] 2 Ch. 419 ; see also title Evidence, YoL XIII., pp- ^^2, boi- 


{(I) Tourton v. Flxrwer (1735), 3 P. Wins. 369. 


V / V X. VV iilO* xjyjo* 

(e) V. rarlini/toi, (1864), 3 H. & C. 193, 204, Ex. Gh. ; ^Chyte f . 

(1842), 3 Q. B. 493, 507, Ex. Ch. ; Lot, an v. Fairlie (1825), 2 Sim. & 'V’ 

Tyler V. P(7/ (1837), 2 My. & Cr. 89 ; Trice v. Den-hurst (1838), 4 My. * ^ ’ 

81 ; Bmul v. Oruhain (1842), 1 Hare, 482 ; Lasseur v. Tyrconncl (184')), 1 
28. The case of M'Mahtm v. Itaxdiuys (1848), 16 Sim. 429, as reported, app 
incapable of explanatiun. 

(,/ ) Court of Probate Act. 1857 (20 & 21 Viet. c. 77), s. 75. 

[<,) Jllachham's Case (1709), 1 Salk. 290. „, ^ ^56; 

(/') I[ tixeker V. llutiie, su/ira, at p. 144 ; Jlrad/ord v. Ibnnv (1884), 26 Ch. 

Coxxcha V. Concha (1886), 1 1 App. Cas. 541. 
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is it strictly even primd facie evidence of his death (i). But where 
administration has been granted to a person as the next of kin of 
an intestate, the Chancery Division refuses to try the question 
whether in fact the administrator is of kin to him or not (A’), and 
where the decision of the Probate Division in an action for adminis- 
tration has turned upon the question which of the parties is next of 
kin, that decision is conclusive upon that question in a subsequent 
action in the Chancery Division between the same parties for 
distribution (/), but would not be so against a person who was 
neither a party to nor bound by the probate proceedings (m). 

469. Even after a grant of probate the courts have full jurisdic- 
tion to decide that the will is a forgery (/(), and where probate 
has been obtained by a fraud practised upon the next of kin, a 
court of equity has jurisdiction to declare the wrong-doer a trustee 
in respect of such probate (o), but it cannot set aside a will which 
has been admitted to probate, on the ground of fraud practised 
upon the testator (yj), nor ought it to declare a person wlio has 
fraudulently ol)tained a benelit under the will a trustee for the 
person defrauded (7). 

470. A court of eijuity has power to look at the ori<^inal will for 

the purpose of construing it (r), even though the probate copy be in 
facsimile (.s) ; hut it is not entitled to look at the original will with 
a view to correcting an inaccuracy in the probate copy (/). Trohate 
granted as of a will and codicil is conclusive of the fact of two 
instruments, though written on the same paper (a). 


(i) Moons V. Dr: llcrnnles 1 Ituss, IJOl, ;i07 ; Alhn. v. DoiMik (1780), I 

Tin-iri Itcp. 12'), 129. The ;;raiit has. unilcr (‘Xuciiticiial circaiustances, booi 
admitted as eviduiice of death (see y. Frrjtch fl7dj), 1 flick. 2fi8 : Loni 

V. Fint<u/wit (17{)7), 2 lOsp. oO-l). 

(/.■) /i^ Irory, IlnMn v. Turner (1878), 10 Cli. J). C. A. 

(/) iktrrsw Jaekson (181.7), 1 Ph. o82. 

(//() Mohan V. Jlronyhtau, [1000] 1\ ,’>0, C. ycr LixclEV, M.R., at p. 58 
8oe, too, lAnuj V. M (1800), 1 Beav. -100. 

(uj iWicsiinan v. Thomas (1881), 0 P. ]). 210, (’. A 

(o) /hn-,m,h, y. (1749), 1 Yes. Sen. 119, 281; MmAows v. Kingston 

{hiiehcsH), {\ I lo), \uih. ioh, i()2. 

(p) (iuajdly. Horne (1880), 0 Sim. 580 ; Allen v. M'Therson (1877) 1 II L 

V.il \ Meluhh V. Milton (\H~C)), ]), 21, C. A. ^ ’ 

,('/) yi;‘q'C‘ory would exercise juris.liction in such a case, 

wheio the pcisou (leii-audod had no adequate renu'dy in the ('ourt of Probate- 
seeUyca y. M I herson, supra, per Lord Lyndiiuust, at 1 ). 210. Tlie Probate 
Division has now as a branch of the lli-h Court of Justice, full equitable 
jurisdiction, and the exercise of this jurisdiction in such cases ou<dit to be left 
exc usively to that court; see Melnisk v. MWon, supra, per James, L.J., at 

p. 8'>. ’ 

(188.>). 80 Cii. lb 8.)0, C. A. Ihe court may look at the forei-n original, even 

translation hxs been provetl {He Vlifs Trusts, [1802] 

M ' ill 

(.s) Shea V. Ro.s-7uP/ (1851), 18 Beav. 8’U 

Hare, 802, n. (1>) to Wa/ker y. Tippiny 
( Na_i. J Ilaic, SOO, see too. Ilareryal y. Harrison (1818), 7 Beav. -10 -and 
dann v. drujor., (185-1), 8 I )e (J. M. (J. 777. ’ 

(u) liaillie V, nntierliiU (1787), 1 Cox, % Cas. 802. 
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471. Probate granted to one of several executors enures for the 

benefit of all (1^). Accordingly an executor who has not proved may 

join in bringing an action with one who has(c), and upon the death 

of the one who has proved the others may represent the testator 
without further probate (d). 

472. In the case of death on or since the 1st January, 1898, all 
enactments and ^ rules of law relating to the effect of probate or 
letters of administration as respects chattels real apply to the real 
estate (c) of the deceased, so far as the same are applicable (/) ; 
probate is, therefore, conclusive evidence, in respect of such 
real estate, of the factum and validity of the will, and letters of 
adniimstration of the intestacy of the deceased. The title of the 
devisee or heir-at-law is consequently established by production of 
a common form grant, coupled with evidence of the death of the 

ecease an of the assent of or conveyance by the personal 

r6pi GS6IluQ/tlV6# 

January, 1898, probate 
nartv intPVP 5 t°d^ binding upon the heir-at-law or upon any 

L4tP T '^ 11 ?" be interested in the testator’s real 

1st Tnnnarv ”ioQQ^ of death, whether before or after the 
tenure or onQlnm’ binding in respect of land of copyhold 

the lord nf fli heehold where an admission or any act by 

purc mser f oil the title of a 

of administrnHnn cases, too, letters 

In these cisps ^ ® evidence that the deceased died intestate. 

as evidence to P^f.il r ? common form is not even admissible 
who seeks to i-pK ^ devise in an action, unless the person 

notice at least lip'fp g^Y®® the opposite party ten days’ 

See as 1„ to give it ’in 

within four days afte^ i-ec2 of ‘'lh“ f 

notice thnf i. xi the notice ^ive a counter- 

opposite nartv fail to :Y^bdity of the devise (h). Should the 

primd facie evidence^oT tlmV t^® Pi'obate becomes 

is invalid (i) ^ "^’tdence to show that the will 


(6) Spencer ('1820'\ * 11 ^ s au 

S''/'- 512. ^ & Aid. 860 ; Watkins v. Brent (1835), 

^ ^Valters Y. Pfeil (1829), Mood. & : 

(e) Eeal estate, for this oiirnnl 64. 

freehold in any case in’ niclude land of copyhold tenure 

A ^anor is necessary to nerfert admission or any act by the lo 

enant (Land Transfer Act 1897 cro ? ^ purchaser from the customa 

equitable estates in land of conrhSH H^)); but it includ 

ri 9031 2 * Ob freehold tenure (Re Soinervi 

if) Land Transfer Act 

vJSf.it i.“L- 415 

fe j au.f f ■iOVB.TV .>VB C...™ BBVU. 
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474. Where probate of the will has been obtained in solemn 
form, or its validity otherwise declared in proceedings to which 
the heir-at-law, devisees, and other persons having or pretending 
interest in the real estate affected by the will have been cited 
or summoned, the probate or decree enures for the benefit of all 
persons interested in such real estate ; and the probate copy of the 
will, or the letters of administration with the will annexed, or a 
copy thereof, when sealed, are to be received in all courts and in 
all "actions and proceedings affecting the deceased’s real estate 
(except proceedings by way of appeal from the order making the 
grant or for revocation) as conclusive evidence of the validity and 
contents of the will, in the same manner as a probate is evidence 
in matters relating to a testator’s personal estate ( j). 

475. Where probate is refused or revoked on the ground of the 
invalidity of the will, or its invalidity is otherwise declared by 
judgment or order, the judgment or order enures for the benefit 
of the heir-at-law or other persons against whose interest in the 
real estate the will might operate, and the will is not to be 
received in evidence in any action or proceedings in relation to 
the real estate, except in proceedings by way of appeal from the 
judgment or order (k), 

476. In cases in which it may still be necessary to give a will 
in evidence in support of title, it should be remembered that a 
will thirty years old produced from the proper custody proves 
itself (/). The age of the will is reckoned from the date of its 
execution, not from the date of the testator’s death (m). 

Sect. 9. — Ilevocatioti of Grants oj Probate and Letters of 

Administration. 

Sub-Sect, 1. — When and how a Grant may he revoked. 

477. A grant may be revoked where it has been obtained upon a 
false suggestion, whether made fraudulently {n) or in ignorance : 
it may also be revoked where it subsequently becomes inoperative or 


( j) Court of Probate Act, 18o7 (20 & 21 Yict. c. 77), ss. Gl, 62 ; see also title 
Evidence, Vol. XIIL, p. 512. 

(/.■) Coui't of Probate Act, 1857 (20 «S: 21 Yict. c. 77), ss. 61, 62. The probate, 
decree, or order of the court is not in any case to affect the heir, or any person 
ill respect of his interest in real estate, unless such heir or person has been 
cited or made a party to tlie proceedings, or derives title through or under a 
person so cited or made party (ihid,^ s. 68j. 

(/) Man V. Uivkettn (18-14), 7 Beuv. 93. The attesting witnesses are presumed 
after the lapse of thirty years to be dead (Doe d. Ashhurnham [Lord] v. Miehad 
(1851), 15 Jur. 677); see also title Evidence, Yol. Xlll., p. 511. 

(in) Man v. Uichetts, supra. 

[a) The general rule, that a judgment obtained by fraud can be sot aside 
only as against the person wTio commiUed or procured the fraud, d(»es not 
ui)ply to an action to set aside a judgment granting probate of a will, inasmuch 
as the will must be either good or bad as against all the w'orld {Jhrch v. Jiirch, 
[1902] P. 130, C. A.); see also title Judgments and Okdeus. 
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useless, or where if allowed to subsist it would prevent the due 
administration of the estate. 

Thus a g;rant obtained on the false suggestion that the person 

entitled thereto is dead (o), or by a woman claiming to be the 

relict of the deceased, but who was not, in fact, legally married (p), 

or by illegitimate relatives or impostors (q), or by the elected 

guaidian of a minor where there is a testamentary guardian (r), or 

by the next of kin where there is a valid residuary bequest (s), may 

be revoked. A grant of probate of the will of a living person will 
be revoked (t). 

Where a will has been discovered after a grant of letters of 
administration or a later will after a grant of probate, or where the 

p-ant has been made pending a caveat (a), the original grant will 

be revoked A codicil discovered subsequently to a grant of 
piobate, if it does not vary the appointment of executors, may be 

\ the appointment, the original grant 

1 I^iiere a codicil is discovered subsequent to a 

trator^'bpcmii^«^”^ may be revoked where the executor or adminis- 
ilMiealth reason of insanity or- 
is desirous of vpf-ivf administrator has disappeared (d), or 

where the admini'«r^f*^ completely settling his own debt; or 

Ss disanneaiS n ^ext of kin, 

in view beim? tbp Hno which the court always keeps 

the interest of tbp nn P™P®r administration of the estate and 

granfouSt not K f ^"titled thereto 0/). A general 

trator who has intermedd?pd application of an adminis- 
grounds where bp estate (/i), and only on strong 

the above cases be rooked artbc™^''''^ ^ “ 

lei OKed at the inst ance of a creditor (j). 

(®) VXSOT} V* TJ cliloYi M 7*il \ o Ox ^ ■ ~~ ■■■,■■■■■■ 

^ ip) In the Goods ^ Visll, i . 

Langle,, (18ol), 2 Rob. Eccl. 407 ’ ^ *^01 J 

(7) the Goods of Bei'omnn o -x- , 

(»■) In the Goods of Morris flSfiprl’ « 22. 

W TI-am« V. /ve4n nsw ^ Q^’ * T'- 360. 

In the Goods 

a) Offley v. Best (1666), 1 Lev^ 186^^* 

(c) ed., p. 180. 

(1887) 13 p. D. ]8 2/’*/<A-ins (1819), 3 Phillim. 33; In the Goods of Bradshaw 

pi./” Goods of Iloare Cl 81i\ -a j • 

D in the - p“n- * ^r. .361, n. 

^ P- D- 8 ; In the Goods of loveday, [1900] 

(0 In the Goods of Ilesloo (\ u}l\ \ 

on the application ot thn 4o7. In a special case probate 

regard to the fr ^ niarried woman, on the ground 

(182 0 1 Hag. Ecc. 127 1291 ond Donald v. Curteis 

of Dre3^^ 
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479. A limited grant may be revoked m favour of the assignee 
of the interest to which the grant was limited (h ) ; a grant limited 
to carrying on proceedings in Chancery ought not, while still in 
force, to be revoked in order that a general grant may issue ; it 
should be supplemented by a caterorum grant (i). 

480. An executor who has obtained probate is not entitled to 
take steps to have the grant revoked, nor to cite the persons 
interested under the will to propound it m solemn form. He niay 
propound it himself in solemn form, and then give notice to the 

e^atees or devisees that it is to be opposed, and that he does 
not intend to take steps to support it unless he is guaranteed his 

costs (/«)' ,, , i. TL 

Probate in common form granted by consent cannot afterwards 
be revoked on proof that the conditions on which it was granted 
have not been complied ^Yith, unless it was procured by fraud or 

circumvention (?()• 
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481. Eevocation may be obtained either voluntarily .oi' 
compulsory proceedings. In the former case evidence is nle 
setting out the circumstances, and the order may be made on 
motion (o) or by a registrar. In the latter case a writ is issued, 
and a citation is served upon the grantee requiring him to bung 
the grant into the principal registry, and show cause why it should 
not be revoked. The citation must either precede or be simultaneous 
with the writ, and the plaintiff should allege in the indorsement of 
his claim on the writ and in his statement of claim, as the ground 
for revoking the grant, the invalidity of the will or the defendant s 

want of interest. 


Planner of 

obtaining 

revocation. 


482. The Probate Division has power to remit actions for Remission of 
revocation in a proper case to the county court (;>). ^ action. 

An action for revocation which is groundless and vexatious ought Stay. 


to be stayed {q\ ^ 

The revoked grant must be produced and delivered to the registrar Cancellation 

at the time of its revocation, so that it may be cancelled in the ^ 

registry. 


Sub-Sect. 2. — Effect of Revocation. 


483. All payments hond fide made to an executor or administrator 
under a grant which is subsequently revoked constitute a legal ^evoca ion 
discharge to the person making the payment, and the executor or 
administrator may retain and reimburse himself in respect of any 


(/,') la the (h) 0 <U of Ftrricr (1828), 1 Ilag. Ecc. 241. 

(/) In the (iooda of Brown (1872), L. R. 2 l\ & D. 455. As to cct^terorum grants, 
see p. 170, ante. 

(m) In the (ioofh of Chamherlain (1867), L. R. 1 P. & D- 
(h) Kicol V. A^kew (1837), 2 Moo. P. C. C. 88. 

(o) In the Goods of Betyman (1842), 2 Xotes of Cases, 22, As to motions, see 


p. 157, ante. i i i 

(p) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), o4, repealed and 

extended by Court of Probate Act, 1858 (21 & 22 Viet. c. 95), ss. 11, 12 ; see 

title County Courts, Vol. YIII. pp. 644 et seq. 

(q) V. Qninny [1904] 2 I. R. 267. 



216 


Executors and Administrators. 


Sect. 9. 

Revocation 
of Grants 
etc. 


Payments 
made hoiia 
Jide upon 
grant. 

Repocation of 
temporary 
grants not to 
affect legal 
proceedings. 

Distinction 
between 
voidable and 
void grants. 


Effect of 
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Effect of 
revocation of 
void grant. 


payments made by him which the person to whom probate or 
administration is afterwards granted might have lawfully made (r). 

4 

484 . Persons and corporations making or permitting to be made 
bond Jide any payment or transfer upon any probate or letters 
of administration are entitled to be indemnified and protected in so 

^o^"'ilhstanding any defect or circumstance whatsoever 
aflectmg the validity of such j^robate or letters of administration (s). 

^ Kevocations of temporary grants do not prejudice legal proceed- 
ings cornmenced before the revocation by or against the temporary 
administrator (<). v .7 

u’inf fi" legaid to the dealings by the holder of the grant 

wbmi JS deceased s efiects, a distinction exists between the cases 

voidable only, and where it is void ab initio. A 

voidable only where administration has 

person entitled by 

necesssT.!, 1 ' ^ administer or without citing the 

Xirthe.?w administration is void ab initio 

tabiL X deceased in existence con- 

not cob-1 in executor : the existence of a will 

Rmnro leS nT executor does not render a 

^ wL fi of administration void ab initio (a). 

with the^dec^easpd’q ^ ^ dealings by an administrator 

r'^S/at^oTtS gr:S(^^ -‘-‘^-tai^ding a subsequent 

the supposed ad^ini'^f dispositions of the assets by 

the ground that tbp^n"^^ generally, also void, on 

deatlf the sll L posted in the executor from the 

and no power^of dealing having no property in them 

supposed administrator confers iirtitle by the 

purchase for value (d\ Ti ^ ® ^ 

supposed administrfttm-')ino n '*?.^dd appear that the fact that the 

in the payment of thp fm' ' ^®d the proceeds of a voluntary sale 

due couVe “rLmSLS »' ‘''o “ 

ti-ator was compellabb to ^o M supposed adminis- 

^ h -*^he purchaser however, would, 

P (» * 21 Viol. c. ;7), 77. 

b) Ilnd., s. 7G. 

(fl) Bo.rall V. Boxall (1884) 27 Ob D ooa 

®ee CrastJ’y nL„: effect of a revocation of 

(h) Packman’s Case ' 348. 

P #rv j .X ,, O V.;0. l\Pn lx. rw 


Dam (1702), 1 


WMnan's Case ( 1595 ) 6 0 ^? 

I P (’-’60) P- ‘’I"- 

,.(.) Si B, (“-b. 2 

do^upf assets by the suddo^p 1 .l^ead-note to this case that the 

noteTn^/^ though it has the direct sunnA^f appear to be borne out by the 
V. For Tlu^n the second portion of the head- 

that ' rl'^f ^^^aded upon the dhtuin of the head-note to Uraijshrook 

^"t according to p. 282 ; the essence of 
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it is conceived, be entitled to stand in the place of the creditor 
whose debt has been discharged out of his money, and claim a lien 
on the property purchased to the extent of the debt discharged (/). 

Where an administration judgment or order has been made in an 
action brought by a person whose grant is subsequently revoked, an 
order may be obtained to stay all further proceedings in the 
action (y), or on appeal the action may be dismissed or the order or 

judgment may be reversed (/(). 


Part ill. — The Interest of the Representative 

in the Deceased’s Property. 

Sect. 1. — Personal Estate and Chattels Real, 

Suu-Sect. 1 , — In General. 

486. The interest which a personal representative has in the 
goods of a deceased person differs from the ordinary interest which 
a person lias in his own goods, inasmuch as the representative 
holds them merely in right of the deceased (i). 

On the bankruptcy of the representative tlie property of the 
deceased does not pass to the trustee in bankruptcy (A), but the 
creditors of the testator or intestate may by their conduct in 
permitting the representative to employ the assets in his business 
preclude themselves from claiming them as against the creditors of 
the representative (/). Where the representative is also residuary 
legatee the court will assist his trustee in bankruptcy to get in the 
deceased’s assets (ni). 

A lease which comprises a provision for forfeiture upon the 
bankruptcy of the lessee, his executors, administrators or assigns, 
is forfeited upon the bankruptcy of the representative of the 
lessee («). 

The property of a testator or intestate is not liable to be taken in 
execution under a judgment against his representative personally (o), 


p. Cl 9, is that the act in question was one which the administrator was 
compellable to do. 

(/) See Ellis v. ElliSj [1905] 1 Ch. 013, per ’Waruington, J., at p. 019. 

(//) Houseman v. Houseman (1S70), 1 Gh. D. 535, 0. A. As to judgments and 
orders in general, see title Judgments and Orders. 

[h) lie iJean^ Dean v. Wriyht (1H82), 21 Gh. D. 581, G. A. 

(i) ^Vent. Off. Ex., l-lthed.,p. 192. 

(k) Bankruptcy Act, 1883 (40(Sc-l7 Viet. c. 52), s.44; Kitchen v, Ihhcison (1873), 
L. li. 17 Eq. 40, 49 ; see title Bankruptcy and Insolvency, Vol. II., p. 170. 

(l) Fox V. Fisher (1819), 3 B. & Aid. 135 ; Kitchen v. Ibhetson^ supra ; see, too. 
Re Thomas (1842), 1 Ph. 159. 

(m) Ex parte Uutler (1749), 1 Atk. 211, 

(//) Doe d. JJridfpnan v. David (1834), 1 Cr. M. & B. 405; see, generally, title 
Landlord and Tenant. 


(o) Farr v. Newman (1792), 4 Term Rep. 021 ; M'Leod v. Drummond (1810), 
17 Ves. 152, per Lord JbLDON, L.C., at p. 108 ; Gaskell v. Marshall and Poland 
(1831), 1 M.ood. (fc R. 132; Kinderley v. Jervis (1850), 22 Beav. 1, 7 >e/* Romilly, 
M.R., at p. 23. 
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etc. 
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property 
in goods 
transmissible. 


Chattels 
which 
savour of 
realty. 


Kmblements. 


unless the representative has converted the assets to his own use (p), 
or unless, from lapse of time and an enjoyment of the assets incon- 
sistent ^Yith the trusts of the will, an inference may be raised of a 
gift of the property by the deceased’s creditors or beneficiaries to 
the representative (r;). 

487. Inasmuch as the representative holds the assets not in 
his own right, but in a fiduciary capacity, there is no merger 
of an estate held by the representative as such in an estate 
which he holds in his own right (?•). 

488. The statutory power (.s) of a sheriff to seize money and 
choses in action of the judgment debtor under a writ of fieri facias 
does not create a lien or charge upon the money or choses in action, 
and cannot be exercised after the death of the judgment debtor (i). 

489. The right of an undischarged bankrupt to hold goods 
acquired after bankruptcy until the intervention of the trustee in 
bankruptcy is one which is transmissible to his representative (a). 


Sub-Sect. 2.~Chatteh. 


490. The general rule is that all movable chattels devolve upon 

the peisonal representative of the owner (/>) ; but there are certain 

chattels which are so closely annexed to the inheritance that they 

accompany the land, and accordingly where the land does not vest 

in the legal personal representative they pass to the heir or 

eyisee. Deer in a park or fish in a pond are chattels of such a 
nature (c). 

n T * 1 accompany the inheritance, w^hether they 

pass by special custom, such as the best bed or the like, or. 

In ? ^ j inheritance. In the latter class are 

w in '^'bich they are usually 

nr!?;! * creating a dignity, the garter and collar of a knight, 

jewels oUhe Crowm Sh ® and the ancient 


repi^seiitativp'^^n^'^’ iand vests in the legal personal 

rJner of 2 2 1“^. whether he be the 

ance or of an estate determining with his 

‘^*®^‘“Swished in Qaskell v. 
18 Ch. Ij/ga, C.'a! ^torgan, Pillgrem v. Fillgrrm (1881), 

S Act! 'Jfvfcf ^ 

EScSor; 3 W?’ 1 i. ci. • As to a writ of Ji. fa., see title 

un5iS::d"bankruS^ * ^o this right of an 

p. 164. " “nj^rupt, see title Bankruptcy and iNSOLVEXcYr Yol. IL, 

S Si’ Part L, c. 13. 

Eitt.^S b ; seeiliti^yEui, P P®’’ PniTTY, L.J., at p. 494 ; Co. 

title Real Property and Cuattels Real. 
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own life (e ) , has sown or planted the soil with a view to raising 
a crop, ahd dies before harvest time, his personal 

labour and expense of tilling, manuring, and sowing the land(./). 
These profits are called emblements. The right extends to a ciop 

bestowed though the crop may in extraordinary seasons be delayed 

bryoi" that iieriod ^ there is a 

there is also a right of entry to gather them (/i), hut the peison 
exercising the right must show that, on entry, the crop was ripe oi 
fit for harvesting, or that it needed care or cultivation (i). . 

The ri"ht of the executor to emblements does not extend against 
a devisee'of the land(/ 0 , unless there are words in the will showing 
an intention that the executor shall have the emblements (t). 

492 . The natural products of the soil devolve with the land, 
unless they have been actually severed in the lifetime of the deceased 

owrS or have been granted to him separately from the land (m). 

To cut down ornamental trees or timber, except m the case of estates 
which are cultivated merely for the produce of saleable t™bei and 
where the timber is cut periodically {n),or except in accoi dance w 
a prevailing local usage(o), is an act of waste on the part of a 
limited owner, such as a tenant for life. Accordingly on the death 

of such owner such trees or timber, whether cut down or blown down 

in his lifetime (p), or the proceeds of sale thereof, devolve upon t 
owner of the first estate of inheritance, or upon the trusts of the 
s^Sement, and not upon the representatives of the limited 
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owner ( 7 ). 


Suh-Sect. 3. — H'lWow's Paraphernalia 


sec 


Ch. 


493 It may be doubted whether, having regard to the Married 
Women’s Property Act, 1882 (r), the doctrine of paraphernalia any 
longer exists, except perhaps in regard to valuable articles given )y 

(e) The right extends to the representative of a tenant in dower ; see Statute 

of Merton 'b c. 2. ^ Ml: 13 Ifl- and 

(/■) 2 Bl. Com. pp. 122,403; Lawton v. Aan.'fon (1 (43), 3 Atk. 13, lb, ana 

\ generally, title Aguicultuke, Vol. I., p. 282. 

(a) (Iravrs V. Weld (1833), 0 B. & Ad. lOo. 118. 

(//) Kitit/shnrij v. ('ollins (182 1), 4 Bing. 202^ 

(C JlayliiKj V. Okei/ (1853), 8 Exch. 531, 545, Lx. 

(lA Cooper v Wooljitt (ISo'l), 2 H. & N. 122. 

(1) We^t V. Moore (1807), 8 East 339; Cox v. Ocxhalve (1G90), (> East 604, n. 
A Loft of stock upon a farm is sudicient to pass the emblements ; see Re hoose, 

kLs V. ^\■UlHimwn (1880), 17 Ch. I). 696 followhiK l" 

Cox V. doilmlre. mpra, and disapproving \ atsetj v. Reynolds (18-8 , o Imss. 1-. 
(7 h) Went. Off. Ex., 14th ed., p. 147 ; Re Ainslie, Sivinhnrn v. Ainshe (188o), 

30 Ch. D. 485, C. A. 

n) JlonifU'OiHl V. llonywood (1874), L. R. 18 Eq. 306, 309. 

o) Ihishivood V. Ma<fnia(\ [1891] 3 Ch, 306, 357, C. A. 

ft) Ilerlalicndcns Case (1589), 4 Co. Rep. 62 a, 63 1). . , 

\f) Rf-wwk V. Whifjield (1734), 3 P. Wms. 267j Ormoz-de (.Va/vyms) y. /v//«- 

nerJey (1830), cited 15 Beav. 10; also reported L. J. (o. s.) (Cii.) ^ 

L. J. (o. s.) (ch.) 67 ; Lnshi/iyton v. y/oWcro (1851 ), 15 Beav. 1 ; see al^o title 

Seitlements. 

(r) 45 & 46 Viet. c. 75. 
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a husband to his wife subject to express conditions {s). Subject to 
this doubt the rules applicable to this doctrine are as follows : — 

494 . Apparel or ornaments given by a husband to a wife, suitable 
to her rank or station in life, for the purpose of being w'orn by the 
wife, and not as an absolute gift to her, are known as hona j)ara- 
pher7ialia{a).^ The question whether the ornaments are an absolute 
gift to the wife or are merely intended for her personal decoration 
IS, in the absence of apt words accompanying the gift, one to be 
determined on all the facts of the case (b). 

husband may alien his wife’s paraphernalia in his 
lifetime, but, if he merely pledge them, the wife may upon his death 
call upon his executors to redeem them if his personal estate is 
suihcient for the purpose after payment of his debts (c). 

paraphernalia are not liable to satisfy the husband’s 

hiffWi? ’ ® creditor if there are not assets at 

be allnwPfl^ tr. debts (e), nor are they to 

quektly falling)! contingent assets subse- 

thf husband to the wife for dress, or for 

her private expenditure is 
is not entitlpfl f pioney (r/). The representative of the wife 

Sub-Sect. .i.—FixUires. 

SrS'l^ceptf^^^^^^ oflhe^Ld (I) : 'Lt*upon''this maxim 

ttrs 

m cases « here the person »lio h as affixed the chattel 

ca»’ B. se, , C. A. I,, thi 

obsolete, but the other ludo-es did doctrine of paraphernalia as 

see also title Husband and Witf ®^press a definite opinion on the point; 
(a) 2 Bl. Com. 436. 

(i) Tasker v. Tasker, [1895] P. i 

3 aS: ^ (.73-), 3 ,:'25 

.7 ?eSf <"»> (.®). IW. {K. a.) 304 ; v. £«(„, (1310). 

Ln Tl!r*"? (1722), 2 P. tVins -p 

V. Dijiy (1834)^Vcr& 7^^*^ by l.ord BiiouGmtM, L.C., in Howard 

A) Howard v. Bigby, supra ’ IIuSBAND AND 'Wll'E. 

.W loid.; but see Tuifuell m rrn i 

U) * C". 1 . 328, Ex. Ch., Bl^vckburx, J., 

{Lord) P<r B,, at p. 507; Dudley 

®lso title Landloed AND Tenan^'^’ P(<7eton (1743), 3 Atk. 13 ; 
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had only a life interest in the property to which the chattel has 
been affixed. 

498. With a view to ascertaining whether the legal personal 
I'epresentative, of a tenant for life who has annexed a chattel to the 
freehold, is entitled to remove that chattel as against the remainder- 
man, both the degree and the object of the annexation must be con- 
sidered. There need not be an inquiry into the motive of the 
person who annexed the chattel, but the object and purpose of the 
annexation are to be inferred from tlie circumstances of the 
case (m). Where from the nature of the chattel it is evident that 
it has been affixed to the freehold for the purpose of ornamentation 
and for its better enjoyment as a chattel (»). or has been affixed as 
machinery to the freehold for the purpose of trade, it passes to, and 
is removable b}", the representative, and does not devolve with the 
freehold to the remainderman (o). 

499. But on the death of an owner in fee simple, there is 
no reason in the nature of things why as between his executor and 
his heir, or devisee, the former should take rather than the 
latter (p). Accordingly, in such a case, chattels, whether affixed 
for trade purposes (f/) or for the purpose of ornamentation (r), 
devolve with the land to which they are affixed. 

Suii-SECT. o. — Partnership Property. 

500. The right of survivorship ordinarily incident to a joint 
tenancy does not apply in the case of partners (-s). Subject to any 
agreement between the partners, a partnership is dissolved as 
regards all the partners by the death of any partner (t). Mutual 
covenants by partners that they and their respective executors and 
administrators shall continue partners cannot be specifically 
enforced against the representatives of a deceased partner, and 
if they refuse to continue the partnership, it will be dissolved as 
from the death of their testator (a), but his estate is liable for 
damages in respect of the breach of contract (t). 

501. The representatives of a deceased partner are, in the 
absence of any agreement between the partners, entitled to have 


(m) lie l)e Falbe, Ward v. Taylor^ [1901] 1 Ch. 523, C. A., per Vaughan 
Williams, L.J., at p. 535; aifii-med, sub nom. Leiyhy. Taylor^ [1902] A. C. 
157. 

(«) lie Be Falbey Wood v. Taylor, supra, disapproving D' Eyncourt v. Greyory 
(1860), L. R. 3 Eq. 382, and explaining Norton v. Dashwood, [1896] 2 Ch. *497. 

(o) Re Jhdse {Sir Edward) {Bart.), Beattie v. Hulse, [1905] 1 Ch. 406, 

(p) Ibid., per BuCKLEY, J., at p. 410. 

{(j) Bain v. Brand (1876), 1 App. Cas. 762. 

(r) Be Whaley, Whaley v. Roebuck, [1908] 1 Ch. 015. 

(s) Co. Litt. 182 a; Jeffereys v. Small (1084), 1 Vern. 217 ; see, also, title 
Descent AND Distribution, Vol. XL, p. 7; and see also titles Partner- 
ship ; Personal Property ; Real Property and Chattels Real. 

(^) Partnership Act, 1890 (53 & 54 Viet, c, 39), s. 33(1). Death does not 
operate as a dissolution of a limited paiinership (Limited Partnerships Act, 1907 
(7 Edw. 7, c. 24), s. 0 (2)), 

{a) Downs v. Collins (1848), 6 Hare, 418. 

[b) Ibid. 
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the partnership business wound up and disposed of, and may apply 
to the court to enforce this right (c). 

502. Unless there is something in the partnership articles to 

the contrary, the surviving partner has not only the right, but the 

duty to realise the partnership property, and for the purposes of 

that realisation to carry on the business if it is necessary to do 

so(d). Ihe representatives of a deceased partner have a general 

lien upon the surplus assets of the partnership in respect of their 

deceased partner’s interest in the partnership, but they have no 

lien on any specific asset, whether personalty or realty, such as 

would fetter its realisation or conversion into money by the 
surviving partner (e). 

503. Subject to any agreement between the partners, the 
amount due from the surviving partners to the representatives of a 

deceased partner in respect of the deceased partner’s share is a 
debt accruing at the date of death (/). 


Sub-Sect. ^.-Property the Subject of a General Power of Appointment 

504. Where a person by his will exercises a general power of 
appoin ment ovei property, whether personal or real, the property 

payment of his debts, and the only person 
TVtP leceive the same is his legal personal representative ( 5 r)- 
ihe legal personal representative can give a valid discharge for the 

FhP proving the existence of any debts, and although 

annlipQ testator’s debts. If he mis- 

him) is liable (/()’ ^ trustees who have paid it over to 

cene°raf^nnwp?°f Personal estate over which a 

P 0 appointment has been exercised passes to the 

settling accounts and tlio oor ^1^® partnership business without 

Pakt.n"ershT accountability of partners for private profits, see title 

u) Bourne, [1906] 2 Ch. 421 C A 

appeal, 7 i)eG!’M“& G SoTc'a ' Beav. 20; affiimed on 

see title PARTXEusuir As tn o-nr^A nf l<^aseholds held by the partnership, 
Unions. ^ goodwill, see also title Trade and Tiude 

rurSi tU?.? '■ ?>■ S. « of tho Act pro. 

of surviving partnU se^ in the bankruptcy 

tn uxie iUNKRUPTCY. Vn TT V. 001 


^;p^umwias Trustees, fmOo! o Ch ru AvC r \ UueaaUa, Tee 

c. 60), s. 1, provides for 

real estate over which a person executeshv ^ *iT Porsonal representative of 

' 1 1 fi j r ? ? ~T ^ ^ see'^titirr^WERsf general power of appointment. 

(a) See Txd SeI Fauwell, L.J., at p. 35. 

UTUER UEAru Duties, Yol. XIII., pp. 219 et seq. 
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executor as such, and in his hands is legal assets for the payment 
of debts (Z>). 

The testator cannot by his will create a charge as against his 
general creditors upon the fund in favour of a particular creditor (c), 
although he may have contracted to do so. 

605 . In the case of a married woman the execution of a general 
power by will has the effect of making the property appointed 
iable for her debts and other liabilities in the same manner as her 
separate estate is liable (rZ). The property appointed is, however, 
under no greater liability than her separate estate, and accordingly 
in the case of a debt or liability incurred by a married woman on 
or prior to the 5th December, 1893 (<?), it rests with the creditor 
to show that, at the time of incurring the obligation, the married 
woman was possessed of separate property with respect to which 
she must be deemed to have entered into the contract (/). In 
the case of a contract entered into by a married woman after 
the 5th December, 1893, the property appointed is liable, irrespec- 
tive of the possession of separate property at the date of the 
contract (<7). 

506 . An administrator with the will annexed has the same right 
as an executor to receive and give a valid discharge for property 
over which the testator has exercised a general power of appoint- 
ment (Z/). 

Suii-SECT. 7. — Donationes Mortis (kmsd, 

507 . A donatio mortis cansd is a singular form of gift ; it is a 
gift which is neither entirely inter vivos nor testamentary. It is 
a gift inter vivos hy which the donee is to have the absolute title 
to the subject of the gift, not at once, but if the donor dies. If the 
donor dies the title becomes absolute, not under, but as against 
his executor (i). In order to render such gift effectual three 
circumstances must combine : first, the gift must be made in 
contemplation, though not necessarily in expectation, of death ; 
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[h) lie Hadley, Johmou v, Hadley, [1909] 1 Ch. 20, C. A., overruling Re 
Treasure, Wdd v. Hianham, [1900] 2 Ch. 6d8; Re Maddi>ch, JJewelhjn v. 
Was/il/Kjton, [1901] 2 Ch. 372; Re Rower, Re SUnie, Acwort/i v. Sfoiw, [1901] 2 
Ch. 0o9, and Re Dodson, [1907] 1 Ch. 2S-1 ; and following Re Moore, Moure v. 
Mow'e, [1901] 1 Ch. 091 ; Re Dixon, Penjuld v. Dixon, [1902] 1 Ch. 248 ; Re 
Fearnsides, Raines Chadivieh, [1903] 1 Ch. 260; and A^c Orkbar, \Vunter\. 
Orlebar, [1908] 1 Ch. 130. 

(c) Rey/as v. Lawley, [1903] A. C. 411. 

(d) Married Women’s Property Act, 1882 (46 & 40 Viet. c. 75), s. 4; Re 
HoskiFs 1 rusts (1877), 0 Ch. I4. 281, G. A. As to the separate estate of married 
women generally, see title Uusb.\xd and Wife. 

(c) The day on which the Married Women’s Property Act, 1893 (60 & 57 
Viet. c. 63), came into force. 

(./ ) b teldwirk, Johnson v. Adamson, [1909] 1 Ch. 1, C. A., overruling Re 
Ann, Wilstm v. Ann, [1894] 1 Ch. 549. 

(ry) Married Women’s Property Act, 1893 (60 & 67 Viet. c. 03), s. 1. The 
contract must be entered into for tlie first time after the pa.ssing of the Act ; an 
acknowledgment of a debt existing before the Act is not sullicient (Re Wheeler, 
llankinsun v. Hayfer, [1904] 2 Ch. 00), 

(h) Re Pearoeh's HeWement, Kekey v. Harrison, [1902] 1 Ch. 652. 

(i) Re Beuumont, Reauraont v. Ewbank, [1902] 1 Ch. 889, per Buckley, J., at 
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secondly, there must be delivery to the donee of the subject-matter 

of the gift; and thirdly, the gift must be made in circumstances 

showing that it is to take effect only if the death of the donor 
follows (a), 

508. A donatio mortis causa does not vest in the representative 
of the donor {h), and in the case of a gift of this nature, as opposed 
to a gift inter vivos, the court, by the application of equitable 
principles, assists the donee to perfect his title ; it regards a good 
donatio mortis causa as raising by operation of law a trust (c). The 
donee is accordingly entitled to call upon the donor’s representatives 

to lend him their name, or to give him their indorsement, in order 
that he may complete his title (d). 

509. The gift may^ be established upon the uncorroborated 

evidence of the donee himself, if that evidence is not shown to be 

inaccuiate in any material point, and the judge is satisfied of its 
truthfulness (e). 


510. A donatio mortis causa is liable to legacy duty(/) and 

estate duty (<y). It is also liable to the debts of the donor in 
case of a deficiency of assets (h), 

Piobateof mortis causa is unnecessary, as it requires no 

ac y le lepiesentative to vest it in the donee, and, though 

revocable by resumption of possession by the donor, it is not 

revo ie y a subsequent will, though it may be satisfied by a 
legacy (i). o j j 


bUB-ISECT. 8 


■ i>i Action accruing in the Lifetime of the Veceased. 

611. Rights of action founded upon a debt or a breach of a 
contiactual obligation (/.•), or upon a statutory duty to be performed 
a\ Pin 0 e dec eased (Z), pass to his representative, even though 

(1852^ /S', & G.^664).^^^ ^ (Staniland V. 

at p.^28r^* A "In Russell of Killowen, C.J., 

Bmthmj Co., [?89G] 2 1 R of suicide is invalid {Agnew v. Belfast 

title Gifts. ,0. A.). 1 oi 7nor^/s generally, see 

2 Ves. 111. 

(rf) 111 LJmoftaumoh 

FarLaiiv. Snitl/f t^oiTOK, L,J., atp. 80; SeFarman, 

(/) Revenue Act, 1845 (8 & 9 Viet. c. 76) s. 4 
OiiuER Death Dutees. Yol^XIII^'^p ^ Estate and 

{i^Jonesl'. 071(bfK^e7 'f-^eithead (1854), Kay, 658. 
see. also, title Equity. Vol. St , , v. Spencer, [1910] 2 Ch. 285; 

(/i^) Beckham v. Drake (1849^ 9 T?'t n 
^'Yits of account were eiveV to ’'^bLLiAMS, J., at p. 597. 

(1285), 13 Edw. 1 sLt 1 c ^ Statute of Westminster II. 

25 Edw. 3, stat. 5 c 5 anrrfo Qa ’• . ^^ocutors of executors by stat. (1351) 

C- 11. As to devolution in the caseoTl rli 

Actiox, Vol. lY,, p. 399 , ^ ^ action, see also title Choses in 

( ) elles V. Vsitaldtmstle I rhan District Council, [1896] 2 Q. B. 159, C. A. ; 
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he be not named as a party entitled to the benefit of the obligation 
or duty. But where the contract is founded upon personal con- 
siderations, as in the case of principal and agent, or of master and 
servant, the death of either party puts an end to the relation, and in 
I’espect o£ service after the death the contract is dissolved, unless 
there be a stipulation expressed or implied to the contrary (m). 

512. In the case of breach of promise of marriage, an action 
cannot be maintained by the representative of the promisee, unless 
special damage to the property of the promisee can be averred (n); 
nor in the converse case can such an action be maintained by the 
promisee against the representative of the promisor in the absence 
of special damage to the property of the promisee (o) ; the special 
damage must be of a nature to bring it within the ordinary rules 

as to remoteness of damages (p). 

513. Where the deceased Iverson’s real estate is not vested in his 
personal representative, the heir or devisee is the proper person to 
bring an action for breach of covenant relating to such estate, even 
though committed during the deceased’s lifetime, if the ultimate 
damage accrues after the ancestor’s death (q). But the personal 
representative can, even where the real estate is not vested in him, 
maintain an action for breach of such a covenant, where damage 
accrued in the lifetime of the deceased, whether the covenant is one 
that runs with the land(r) or is merely collateral (s), but in the 
latter case he can only sue tlie original covenantor, and not an 
assign of the latter (0. 


see, too, ])arlin<jUiH v. lloscoe & Suns, [1907] 1 K. B. 219, C. A. ; Lnited Colheries, 
Ltd. V. Simpson, [1909] A. C. 383, dissenting from (/Donovan v. (hmeron, Swan 
(C Co., [1901] 2 I. K. 033 ; but not where the statutory duty involves a personal 
confidence in the deceased (James v. ^Morgan, [1909] 1 K. B. 504). 

{m) Farrow v. Il'i'/so;/ (1809), L. H. 4 C. P, 744 ; see also Beckham v. Drake 
(1849), 2 JI. L. Cas. 579, per Parke, B., at p. 025, for the statement that 
executors cannot sue upon a contract the breach of which is a mere personal 
wrong; and Witson v. y/arper, [1908] 2 Gh. 370, for the right of executors to 
recover commission in respect of business done with customers introduced by 

• • 1 i • j n 1 » 1 'Ij 1 i-*_ ^ 


their testator. As to assignment of contractual rights by operation of law, 



Act, 1792 (32 Geo. 3, c. 57), s. 2 ; see also p. 305, pos^; and for apprentices 
generally, see title Master and Serv.vnt. As to devolution of rights in case 
of death of employer or contractor, see also title Building Contracts, Engi- 
neers AND Architect's, Vol. ill., p. 273. A publishing agreement between an 
author and a publisher is of a personal nature (Stevens v. Benning (1854), 1 
Iv. & J. 108; see also Readew. Bentley (1857), 3 K. & J. 271 ; Hole v. Bradbury 
1879), 12 Ch. D. 880; (jriffith v. Tower Publishing Co., Ltd,, and Moncrteff, 
1897] 1 Ch. 21). 

(/i) Chamberlain v. Williamson (1814), 2 M. & S. 408. 

(o) Finlay V. (Jhirney (1888), 20 Q. B. D. 494, C. A. 

(p) Finlay v, Chirney, supra, per BoWEN, L.J., at p. 507. For measuie of 
damages, see title Damages, Vol. X., pp. 331—346. 

(<l) Kingdon v. Nottle (1813), 1 M. &; S. 355; King v. Jones (1814), 5 Taunt. 
418. 

(r) Morley v. Polhill (1689), 2 Vent. 56; Smith v* Simonds (1687), Comb. 64. 

(«) Raymond v. Fitch (1835), 2 Cr. M. & R. 588. 

(t) Formby v. Barker, [1903] 2 Ch. 539, C. A. 
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514 . Where the relationship between two parties, as in the case 
of a solicitor and client (a) or of a common carrier and a passenger (6), 
lays upon one party a duty to display care and diligence, failure to 
display such care and diligence may be treated as a breach of con- 
tract, and the damages arising therefrom to the estate of the injured 
party survive to his representatives. 


515 . Where a person at his death was entitled out of several 
chattels to take his choice of one or more for his own use, his repre- 
sentative may claim by election (c), but if nothing passed to the 
deceased person before his election, it ought to have been made in his 
lifetime (d). Similarly, where there is a lease to a person of several 
acres, parcel of a larger number of acres, and the lessee dies before 
making an election, his representative may make it(c). 

516 . The representatives of a member of a limited company, 
being entitled to the privileges as well as to the burdens of member- 
ship, may, so long as the name of the deceased member remains on 
the register, claim to avail themselves of an offer of new shares 

made to the members of the company during the lifetime of the 
deceased member (/). 

517 . The representatives of a landlord tenant for life who have 

been compelled to pay compensation for improvements to an outgoing 

tenant, who had claimed compensation and whose tenancy had been 

deteimined before the death of the landlord, are entitled to a charge 

upon the holding in respect of the amount which they have so 
paid {g). 


518 . The general rule of law is that rights of action for merely 
personal injuries do not survive the injured party {h)\ but his 
personal representative can maintain an action for any damage 
one 0 e personal estate in his lifetime, whereby it has become 
less benefacial to such representative (i). Thus he can maintain 

an action for deceit, where the estate has incurred a loss owing to 


(1820), 2 13rod. & Bing. 102. In Wilson v. Tucker 
solicitor * ^ guient went against the representatives of a negligent 


Yorkshire Bail. Co. (1875), L. E. 10 0. 

the head-uote to tXj; Bail. Co. (1876), 1 Q. B. 1). 599. 

the head-note is nol is stated that the former case was questione 

referred to without- r the former case has be 

Lord Halsbury, L.C., in A^o. 7 Stec 
[1897] A. C. 696, at p ^oT^^ Holme {Owners), The Greta Hoh) 

Executors, p. 173. 

M Eio- Election (W 

456^0 A *^6 afsHitle r Orounds Syndicate, Ltd., [1896] 1 C 

(Zp ; , Companies, Vol. V. n 197 - l j 

2a B.665^C™A"- 1883, Cough v. Cough, [189 

n"”,!',®’-'' ® * S. «8,,,rLo.d EiiEKMKOne 

(*) By staM’ialoU Ei I' ^tle Action, Vol. I. ^ 

goods and chattck ^ ‘'actions of trespass to their testatoi 

it^isweie given to executors; the remedy was extended to t] 
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the deceit (/c), for slander of title to a trade mark (1), or for an 
injunction and damages in respect of the infringement of a trade 
mark (m ) ; but he cannot maintain an action for personal injury to 
the deceased, even though the deceased may have been put to 
expense by reason of such injury (n). 

519. Where the personal injuries have been the cause of death, 
certain exceptions have been engrafted by various statutes upon the 
common law rule that actions for personal injuries do not suivive. 
These statutory exceptions are dealt with elsewhere (o). 

520. Executors or administrators can maintain an action for 
any injury to real estate committed in the lifetime of the 
deceased owner, and for which he might have maintained an 
action, provided that the injury was committed within six calendar 
months before the death of such owner, and that the action 
is brought within one year after his death ; the damages, when 
recovered, form part of the personal estate (j^)- If the action has 
been commenced in the lifetime of the deceased, his representatives, 
upon his death, have a right to continue the action (^ 2 ). 

521. Where rents or other periodical payments in the nature 
of income, to an apportioned part of which the deceased was 
entitled at his death, have been recovered and received by a person 
other than the deceased’s legal personal representative, the latter 
may recover the apportioned part due to the estate against such 

other person (r). 

522. The copyright in a book which is first published after its 
author s death belongs to the proprietor of the manuscript from 
which the book is first published (6*) ; but the common law right of 
an author to restrain publication of his unpublished works devolves 
upon his personal representatives (a). 

523. Where a person claiming to be the inventor of an invention 
dies without making application for a patent, the application may 


executors of executors by stat. (1351), 25 Edw. 3, stat. 5, c. 5, and to adminis- 
trators by equitable construction of the statutes [Tharpe v. Stallwood (1S43), 
5 Man. & G. 7C0, per Tinual, C.J., at p. 773). These statutes have been 
extended to all torts, except those relating to the testator’s freehold, and those 
where the injury done is of a personal nature [Twycross v. Graat (1878), 
4 C. P. D. 40, C. A., per Bramwell, L.J., at p, 45). 
ik) Twycross v. Grant, supra, 

(/) Ilaichard v. Meye (1887), 18 Q. B. D. 771. 

(m) Oakey cfc tions v. Dalton (1887), 35 Ch. D. 700. 

(a) Pullitv) V. Great Eastern Rail. Co. (1882), 9 Q. B. D. 110; Lendon v. 
London Road Car Co. (1888), 4 T. L. R. 448. 

1 o) titles Master and Servant ; Negligence. 

p) Civil Procedure Act (3 & 4 Will. 4, c. 42), s. 2. 

(f) Jones V. Simes (1890), 43 Ch. D. 607. 
r) Apportionment Act, 1870 (33 & 34 Viet. c. 35), s. 4. 
s) Copyright Act, 1842 (5 & 6 Viet. c. 45), s, 3; see also title Copyrigut 
AND Literary Property, Vol. VIIL, pp. 137 et sey. Where more than one 
manuscript exists, the owner of the manuscript from which the work is first 
published is entitled to the copyright [Macmillan & Co. v. Dent, [1907] 1 Ch. 
107, C. A.). 

(a) Macmillan dc Co. v. Dent, supra, at p. 129. 

Q 2 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 

Personal 

injuries 

causing 

death. 

Injury to the 
deceaseePs 
real estate. 


Apportioned 
parts of rents 
and other 
periodical 
payments. 


Unpublished 

literary 

works. 


Uripatented 

inventions. 



228 


Executors and Administrators. 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 

Time runs 
notwithstand- 
ing death. 

Death of 
party to 
action. 


Money paid 
into court. 


In case ot 

divorce 

proceedings. 


be made by, and the patent granted to, his legal personal repre- 
sentative (b ) . The application must contain a declaration by the 

representative that he believes the deceased to be the true and 
first inventor (c). 

624. Where a cause of action has accrued to a person during 

his life, time continues to run under the Statutes of Limitation 
notwithstanding his death (d). 

525. ^^here the cause of action survives, an action does not 
abate by reason of the death of any of the parties ; and w-hether 
e cause of action survives or not, there is no abatement by 
reason of the death of either party between the verdict and the 
judgment, but judgment may be entered notwithstanding the 
ea (e). The representatives of a deceased plaintiff can obtain 
an or ei ra paile to carry on the proceedings (/), but they become 
persona ly liable for all the costs of the action ah initio (g). Where 
a so e p am iff oi defendant dies, the otlier party may, in the case 

which survives, apply that the party entitled to 

Fnrirr^^ >11 default of his procoediug may obtain 

entered (/;). The court has also jurisdiction in 

iiavtv f ^ 1 fbe personal representative to be made a 

on served with notice (i), and to make orders to carry 

on pioceedmgs (/:). 

in to order money paid into court 

ulaintiff \vh / ^ a representative of a 

died t D no? ^lien the defendant has 

abatL hv ro'” j ^it'tier case the action may have 

abated by reason of the death of the party. 

a (kcJpp of a person who has obtained 

suit for tbp n^ dissolution of his marriage cannot revive the 
puipose of making th e decree absolute (n); nor after 

ilevolution’of the leiral i’ntprocf that for the purpose of the 

wise specified in the natent 1 are to be treated, unless other- 

to any contract to thp pnnf.’ ^ tenants, but the beneficial interest, subject 

(N. s.) 393. See LimStL^ Ac V ’ 7- ^rice [mo), 18 C. B. 

01’’ Actions. 1, c. 16) ; and title Limitation 



(?) /S’ o'V'- 

receiver for the preservaftnTi power to appoint an interim 

defendant (Ae Parher Pn^i notwithstanding^ the death of a sole 

[1910] W N 234) ' 

?AZ.S f ». c. A 
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decree absolute can the personal representative of the petitioner 
continue proceedings to vary the marriage settlement when there 
are no children of the marriage (o). 

528 . Where a plaintiff dies after obtaining judgment, his 
personal representatives may apply for leave to issue execution (p ) : 
until they have obtained such leave they cannot issue a bankruptcy 
notice against the judgment debtor (q). 

Sub-Sect. 9. — Choses in Adion accruiny suhseyuent to ike Death, 

529 . As the legal personal representative is in point of law the 
owner of the goods and chattels of his testator or intestate, he may 
maintain actions in respect of injury done to such goods or chattels, 
after the death of the owner, whether he has been in actual possession 
of them or not (r) ; and he may sue either in his individual capacity, 
or in his representative character (s). 

530 . In the case of contracts the representative may sue in his 
representative character wherever the money, when recovered, 
would be assets of the deceased {t). Thus he may sue in his repre- 
sentative character for money lent by him out of the estate (a), for 
work done by him as executor (/>), for goods supplied by him in 
carrying on the testator’s business (c), or for money of the deceased 
wrongfully paid away by himself (d). 

Where one of several executors has entered into a contract on 
his o\vn account only, the others cannot join him in suing on the 
contract, even when the money recovered would be assets ; but they 
can join where the contract was entered into by the executor on 
account of himself and his co-executors, or generally on account of 
the estate (c). 

Where the proceeds of a contract entered into by a representative 
would form part of the assets of the deceased, the person entitled 
to sue upon the contract upon the death of the representative is 
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(o) Thfrmson v. Thomson^ [1896] P. 208, C. A. 

(p) R. S. C., Ord. 42, r. 2.8. The appointment of a receiver is not execution 
within the meaning of this rule {Re Shephard, Atkins v. Shephard (1889), 43 
Ch. I). 131, C. A. ; Norlmrnv. Xorhurri, [1894] 1 Q. B. -148). Representatives 
who desire the appointment of a receiver .'*hould first apply for an order to carry 
on proceedings under R. S. C., Ord. 17, r. 4 (see Re Clements, Ex parte Clements^ 
[1901] 1 K.^ B. 200) ; see also title Execution, p. 124, ante. 

(7) Re Woodall, Ex jtarte Woodall (188-1), 13 Q. B, L). 479; and see title 
Bankiiuttcy and Insolvency, Vol. I., p. 2o. 

(/•) Hollis V. Smith (1808), 10 East, 293. 

(s) Adams v. Cherertl (1000), Cro. Jac. 113. 

(^) Ahhoit V. Parjitt (1871), L. R. 6 Q. B. 346. 

(n) Welster v. Spencer (1820), 3 B. & Aid. 360, 

(/;) Edwards v. (trace (1830), 2 M. & W. 190. 

(c) Ahhott V. Parfitt, supra; see. too, Aspinallv. Wake (1833), 10 Bing. 51. 
But where the representative, being also the beneficiary, is caiTying on the 
business in his own interest, he cannot sue in his representative character 
[Bolinybroke v. Kerr (1800), L. R. 1 Exch. 222, as explained in Ahhott v. Parfitt, 

supra). 

(d) Clark V. Iloutjham (1823), 2 B. & C. 149. 

(e) Heath V. Chiton (1844), 12 M. & W. 032, explaining Webster' v. Spencer, 
supra, on this point. 
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de honis non of an intestate (/). 

531. Where a cause of action in respect of a person’s personal 

estate and effects first accrues after his death, time does not begin 

to run, if he has died intestate, until an administrator has been 

appointed ( g ) : but an administrator claiming the estate or interest 

of his intestate must be deemed to claim as if there had been no 

interval of time between the death and the grant of letters of 

administiation (/i) ; and the same rule would apparently apply in 

the case of real estate which is vested in him by statute (i). As 

against the executor time runs in all cases from the accruer of the 
cause of action. 


Leaseholds. 


Next 

presentations. 




A V • 


I « vv v/t, V ^ » 

532. The vesting of a term of years in the deceased’s personal 
representative is a conclusion of law (k ) ; the executor who accepts 
the office cannot waive the term (1). The vesting, being a conclusion 
01 law, IS not an assignment within a clause in a lease restraining 

assignment (m). ° 

The interest of a yearly tenant is transmissible to his personal 
lepresentative (n), and notice to quit must he given to him (o). A 

y^ais made to a parson, bishop, or other corporation sole 

thp successors, goes to the personal representative and not to 
the successors of the corporation sole (p). 

becomes void and the person seized of the 
coes to hid piesentment, the right to the next presentation 

fhe mfrnn f e^tative and not to his heir (</), whether 

a politic capacity a s a prebendary (r). Prior to the abolition of 

{/) Moseley v. 

5 B? r]’ ' ’’ 

Mo Fung //a»7, [19021 A C 2^7 P 0 i?’ ^ 

a debt becomes payable to him nrrl ^ dies intestate on the day 

before or after thl momlt wi, to show whether he died 

begin to run against his adminff Payable, the statute does not 

taken out {Atkinson v. Bradford TIAr l letters of administration have been 
2o Q. B. D. ;{77, C. A.). Lqmtahle Benefit Building Society (1890), 

pi ('I* ^ 4, c. 27), s. 6 : Re 

iff Bmmr and Smith’s Contract assdfl-f chattels real) ; 

See also, on this subject generallv tit e ® legacy). 

^ (0 LandTransfer Act, lS97r60’7m 

Laws, Vol. VI., p. 218. 61 Ymt. c. 65) ; see also title Conplict of 

representitivl fir relf ie^^ lip As to the liability of the 

Landlord and Tenant. ' such clauses generally, see title 

{n) Doe d. Shoi-e v. Porter nTSQ^ -n 

Ves. 383, 393. Leiin Rep. 13 ; Jawes v. Dean (1805), H 

4^Aa J J I ^ _ 


(1 '69), 3 Wils. 25. 

geuCTalijltSSrEsi^^^^^^^^ 107, 109; s^ 

, Ae«ne« V. VV- ^ etleg. 


see, as to benefices 


M Ae«ne« v. Lincoln PI" 

V. (1832), 8 Bmi 490 ^/ r' %P- "fi affirmed, sub_ nom. 

o- 1JO, 11. ij. Qjjjy exception is in the 
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donative benefices the right of donation descended to the heir and 
not to the personal representative (s). If the owner of the advowson 
be also the incumbent, the right to the next presentation goes upon 
his death to his heir and not to his personal representative (0- tt 
a benefice become void during the life of ahusband who is tenant by 
the curtesy, and he die before the church is filled, the husbands 
executor has the turn and not the wife’s heir (a). 


Sub-Sect. Estates pur autre vie. 

534. An estate par autre vie in realty is not strictly an estate of 
inheritance ; though it is limited to a man and his heiis, the hen 

takes not by descent, but as special occupant (?i). 

The tenant of an estate pur autre vie, whether there be or be not 
a special occupant thereof, can dispose of the estate either by 
alienation in his lifetime fc) or by his will (d)- If he {foes not 
dispose of the estate by will, the estate is chargeable in the hands 
of the heir, if it comes to him as special occupant, as assets by 
descent, as in the case of freehold land in fee simple ; m case there 
is no special occupant, the estate, whatever be its tenure, and 
whether it be a corporeal or incorporeal hereditament, goes to the 
executor or administrator of the tenant, and is assets in his hands 
to be applied and distributed in the same manner as the personal 

estate of the testator or intestate (c). 

There may be a special occupant of an equitable estate pur autre 

vie ( f). If the estate is equitable there is no general occupancy pend- 
ing the appointment of an administrator to the deceased tenant ({/)■ 


Sub-Sect. 12 . — Property of a Married ]]ornaa{h), 

535. Upon the death of a married woman testate, probate of 
her will or letters of administration with her will annexed take, as 

case of a bishop v. Pennell (1832), 8 Bing. 490. H. L., per Bayley, B., 

at n. 550) ; in that case the right ^roes to the King (2 Roll. Abr. 3-^). 

itTM- i r.rk A 


devolution upon the heir is not affected by the Land Transfer Act, 189 
(GO & G1 Viet. c. Go), as the void turn of a benefice is not valuable. 

((/) Watson, Clergyman’s Law, 4th ed., p. 71 ; see also title Ecclesiastical 

TjAW, \ ol. KL, p. 585. -tr ri 4 - 

(/;) Norlhcn v. Carneyie (1859), 4 Drew. 58- . per KiNDERSLEY, V.-U, at 

p. 590 ; see also Re Michell, Moore v. Moore, [1892] 2 Ch. 87. 

(c) (’o. Litt. 41 b. 

0/) Wills Act, 1837 (7 Will. 4 & 1 Vict. c. 26), s. 3. . 

I#') Ihid.y s. 0. Although applicable as personal estate, however, there is 
nothiiK'- in the Act to change the nature of an estate pur autre vie in realty from 
realty into personalty [Cltaifield v. Bn'chtohlt (1872), 7 Ch. App. 192). or estate 

),or autre vie generally, see title Descent and Distribution, Vol. XI., p. 13 ; 
and see Re Sheppard, Sheppard v. Manniny, [1897] 2 Ch. 07 ; Re Inman, Inman 
Inman, [1903] 1 Ch. 24i. following Doe d. Leivisv. Ac-e/s (1842), 9 M. A: W. 
0G‘^ distinguishing Philpoth d. Philpotts v. James (1784), 3 Doug. (K. B.) 425, 
and not following Wall v. Ri/rne (1845), 2 Jo. & Lat. 118, and Re King, King 
V King [189S] 1 I. R. 91 ; aflirmed [1899] 1 I. R. 30, C. A. 

’ ( f )Regnohh v. White (1860), 2 De G. E. & J. 590. 

((/) Re. Inman, Imnan v. Inman, supra, 

(/() For married women’s property generally, see titles Husband and W IFE ; 
Real PitorERTY and Chattels Real ; Settlements. 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 


Estate pir 
autre vie not 
one of 
inheritance. 

Alienable 
both inter 
vivos and by 
will. 


Right of 
represen- 
tative to get 
in assets. 
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Executors and Administrators. 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 


Husband 
obtaining 
probate does 
not assent 
to invalid 
dispositions. 

Right of 
administrator 
other than 
husband to 
get in assets. 


Jm 

inaritl. 

In case of 
leaseholds 
unaffected 
by the 
Married 
Women's 
Property 
Act, 1882. 

In case of 
leaseholds 
affected by 
the Act. 


a general rule, the form of ordinary grants of probate, or letters of 
administration \vith will annexed, without any exception or limita- 
tion (i). The grant enables the executor or administrator with the 
will annexed to get in all the assets of the married woman, whether 
she had power to dispose of them by will or not (k ) ; but the bene- 
ficial devolution of the assets which she liad no power to dispose of 
remains unaffected, and the executor or administrator with the will 
annexed is a trustee of such assets for the husband (i). Similarly 
the executor of a married woman is a trustee for her husband of 
her undisposed-of separate personalty (»i). 


536 . A husband who obtains probate of his wife’s will in general 

form is not deemed to have assented to the will as a disposition of 

property which she had no right to dispose of by will without 
his assent (n). 


537 . Where a married woman dies intestate, her husband 

has a paramount title to letters of administration (o) ; if he 

takes them out he becomes entitled to the choses in action of 

his wife not reduced into possession during the coverture both 

at law and in equity : if he does not take them out, the legal 

peisonal representative of the wife is the proper person to get 

lem 111 ; but having got them in, he holds them in trust for the 
husband (p). 

Where a married woman whose marriage took place before 
le st January, 1883, dies intestate possessed of a chattel real 

\ u ^ accrued prior to the 1st January, 

the chattel real vests in her husband jure mariti without 
the necessity of a grant of administration to him, even though it 
e an m eiest in reversion (r) or settled to her separate use (a). 

e nse is exhausted where the wife dies without making a 
disposition (b). 

taken place on or since the 1st January, 
sinpp' ^ ^ the wife to the chattel real interest has accrued 

a e, upon her death intestate the husband must, in 


{k) bmartv. YVan^er (1890), 43 Oh D vs- V’ J a f 

(i) S,m,t K;, ,.5 “ '“"“”8 » P”*'. P- l™. ‘"I’- 

Till’ fSi -lot, 1882 (45 4 46 

first acquires her interest title accrues when the married woman 

time in possession rpvpr-i'n ^ pi'nperty, whether such interest is at that 

402). SL Ibo^tierHusB 

Real. Wife; Real Phoperty and Chattels 

^ Bellamy, Elder Y. Pearson lim) 25 01 , D con 

a Surman v. IT 7 mrto, 4 , [1891] 

atV29(^'’" (1877), 7 Ch. b. 288. C. A., Jessel, M.E., 
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order to establish his title to her chattels real, take out administra- 
tion to her estates (c). 

Sub-Sect. 13 . — Trust and Mortgage Estates. 

538 . Personal estate which is vested in a sole or a last surviving 
trustee devolves upon his personal representatives. The latter 
have power to appoint new trustees in the place of the deceased 
trustee, whether he was the survivor of several trustees or the sole 
trustee (rZ), where there is no person nominated by the instrument 
creating the trust for the purpose of appointing new trustees, or 
where there is no person so nominated able and willing to act (r). 

The representatives can, however, decline to act in tlie trusts (,/ ), 
and they are under no obligation to appoint new trustees (f/). 

539 . Real estate vested in any person solely on any trust upon 
his death, notwithstanding any testamentary disposition, devolve.s 
to and becomes vested in his personal representatives or representa- 
tive from time to time, in like manner as if the same were a chattel 
real vesting in them or him(/0: the representatives have the same 
power of disposing of the realty as if it were a chattel real, and are 
to be deemed in law the heirs and assigns of the trustee within the 
meaning of all trusts and powers (i). 

540 . The legal personal representatives are thus substituted for 
the heir or assign of the trustee, but they have not any powers 
additional to those which the heir or assign formerly had (/i). 


Sect, 1 . 

Personal 
Estate and 
Chattels 
Heal. 


Trust estates. 


Statutory 
devolution of 
real trust 
estate. 


Effect of 
statutory 
devolution. 


(c) Though the Married Women’s Property Act, 1S82 (-15 & -16 Yict. c. To), 
has not altered the beneficial devolution of a married woman’s property 
undisposed of by her (see lie LumhtrCs Estate^ Stanton v. Lambert (1888), 
39 Ch. D. ()2(), per SriULixG, J., at p. 03o), yet the provisions contained in 
ss. 1, 2, and o of the Act, that the married woman is to acquire, hold, and 
dispose of property a.-^ her separate property in the same way us if she were a 
feme sole, ap])oar to exclude the doctrine of Jus mariti as applicable to property 
coining within the Act. 

(d) lie Shafto's Trusts (1885), 29 Ch. D. 247 ; and see, generally, title Trusts 
AN o Trustees. 

(e) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 10 (1). For the appointment of 
new trustees generally, see title Trusts and Trustees. Where the instrument 
creating the trust, either expressly or by implication, imports the provisions of 
Lord Cranworth's Act, stat, (1860) 23 & 24 Viet. c. 145, s. 27 (now repealed), 
the acting executors have power to appoint new trustees without the concurrence 
of those who have not proved the will {lie Boueherett, Barne v. Erskiue (1907), 
52 Sol. Jo. 77). 

( f) Lfgg V. Mad-reU (1860), 2 De G. F, & J. 551 ; Re Ridleg, Ridleg v. Ridle>/, 
[1904] 2 Ch. 774; Re Benett, Ward v. BentU, [1906] 1 Ch. 216, C. A.' 

{g) Re Knigld's {Sarah) Will (1884), 26 Ch. D. 82, C. A. 

(/() Conve\aucing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 30. 
In the absence ot a personal representative the legal estate would appear to 
vest in the heir {Re Billing's Trusts (1884), 26 Ch. D. 432). 

(/) Under the Vendor and Purchaser Act, 1874 (37 & 38 Viet, c. 78), s. 5, 
repealed and partially re-enacted by the Land Transfer Act, 1875 (38 & 39 
Viet. c. 87), a. 48 (since repealed by the Conveyancing Act, 1881 (44 & 45 Viet, 
c. 41), s. 30), a fee simple estate vested in a bare trustee devolved upon 
his legal i)ersonal representativea. For judicial opinion as to the meaning of 
the tenn “bare trustee,” see Moi’gan v. Swansea Urban Sanitary Authority 
(1878), 9 Ch. D. 582; Christie v. Ocington (1875), 1 Ch. D. 279; Re Dorwra, 
Ducivra v. Faith (1885), 29 Ch. D. 693; and Re Cunningham and Fragling's 
Contrad, [1891] 2Ch. 567 ; see also title Trusts and Trustees. 

(/^) Re Inglebg Book and Norwich Union Insurance Co. (1883), 13 L. R. Ir. 326; 
Re Crunden and MeuTs Contract, [1909] 1 Ch. 690. 
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Executors and Administrators. 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 


Mort^a^e 

estates. 


Effect of 
statutory 
devolution. 


Does not 

apply to 

copyholds. 


Power of 
married 
woman to 
act as a 
feme sole. 


They can, accordingly, execute the trusts only in cases in which the 
heir or assign could have done so. For the purpose of ascertaining 
whether the heir or assign could have executed a trust or a power, 
the test to be applied is whether the heir or assign was pointed 
out in the instrument creating the trust as being, in the settlor’s 
contemplation, a person who was to execute it (Z). 

Notwithstanding that the trust estate vests in the personal repre- 
sentatives of the sole or last surviving trustee, a power of appointing 
new trustees can be validly exercised by the person in whom the 
power is vested under the trust; and the appointment operates to 
oust the personal representatives from the trust (m). 

541 . Real estate vested by way of mortgage in any person 
solely also devolves upon his personal representatives (n). They 
are entitled to receive and give a good discharge for the mortgage 
money, and can accordingly exercise the statutory power of sale(o). 
In the case of several mortgagees or of several transferees, where 
the mortgage or the transfer has been executed since the 31 st 
December, 1881 , and the money is expressed to have been 
advanced on ^ a joint account, the personal representatives of 
the last survivor can, so far as no intention to the contrary is 
expressed, give a good discharge for the mortgage money, notwith- 
standing any notice to the payer of a severance of the joint 

account (p), and are, therefore, also in a position to exercise the 
statutory power of sale. 


542 . Ihis devolution does not apply to land of copyhold or 

customary tenure vested in the tenant on the court rolls on trust 
or by way of mortgage {q). 


543 . A married woman is able, without her husband, to dispose 
0 or to join in disposing of real or personal property held by her 
so e y, 01 jointly with any other person as personal representative, 


/?e QHrf l/ejfx’s Contract, [1909] 1 Ch. 690 ; see Coohe v. Craioford 

■rton r'. ^ ^nmney and [1897] 2 Ch. 651. C. A. ; 

iSrSs/i rh 1-8; Re Waidanis, Rivers V. 


[1909J X uyu 

(1880). 

fraS'r ri9081? Oh ^Vaidanis, Rivers V. 

(18o7).\3K. & J. 585. It is 

word “ aUipns”'i to 1 t devised to trustees and their heirs (omitting the 

tile fee simnle sn no annexed not to the person, but to 

oufht to be followPfWff exercisable by the devisee of the surviving trustee, 

U V , Parkeb, J., at p. 695). 

treatment of ‘‘'aid, [1909] I Ch. 280. For the full 

to! p ot this subject, see title Trusts and Trustees 

(o) 7^5,7 T2l74)'*“Th^'It°t (« & « Viet. c. 41), s. 30. 

mortgage made by deed7f5R/.,179v' 

(J) Corn-hold *Apt title Mortgage. 

the CopvhJldTtot 1887 f 4 o‘ f n re-enacted 

copvholds vestod to^f 1 ' ®- ^5. For the devolution of 

Convevancino- and T n trustee dying between the commencement of the 
CopvholdTc't mi 1881 (44 & 45 Viet. c. 41), and the 

312‘; affirmed (1888)! 40 Ch. i7Vc' A 
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in like manner as if she were a feme sole (r), and all such dispo- 
sitions made by a married woman after the 31st December, 1882, 
are valid, but are not to affect any title or right which has been 
acquired through or with the concurrence of the husband before 
the 1st January, 1908 (s). 

544. Where a testator’s will contains an appointment of general 
executors, and they alone prove, his trust and mortgage estates 
devolve upon such executors as his legal personal representatives, 
although the will may also contain an appointment of special 
executors of the trust or mortgage estates (t). 

545. Trust and mortgage estates vested in a person who has 
become a convict within the meaning of the Forfeiture Act, 1870 (a), 
descend to his representatives as if he had not become a convict ; 
but the beneficial interest of the convict in the property passes 
to the statutory administrator (/>). 

Sub-Sect. 14. — Where Joint lieprese/itafires. 

546. Joint representatives are regarded in the light of an 
individual person (c). Accordingly, one of several executors can 
give a good discharge for a debt due to the estate (r/); can assign or 
surrender a term (r) ; can settle an account with a person account- 
able to the estate, even, it would appear, against the assent of his 
co-executor (_/■) ; and the same principle applies to joint adminis- 
trators (f/). But where several executors lave been registered as 
the holders of stock or shares in a company incorporated under the 
provisions of the Companies Clauses Consolidation Act, 1845 {h), a 
transfer by some or one only is invalid (/) ; and in the case of stock 
registered at the Bank of England, the Bank may require all the 
executors who have proved the will to join in the transfer (k) ; the 
sliare or interest of a member in a com[)any registered under 
the Companies Acts is personal estate transferable in manner 
provided by the regulations of the company, and is not of the 
nature of real estate (/). 


Sect. 1. 

Personal 
Estate and 
Chattels 
Real. 


Appointment 
of special 
executors for 
trust and 
mortgage 
estates. 


Trust and 
mortgage 
estates not 
affected by 
criminal 
conviction. 


Joint 

represen- 

tation. 


(r) ^Nrurried ‘Women’s Property Act, 1907 (7 Edw. 7, c. 18), s. 1 C)- 

(s) lin'd., s. 1 (2). This section was intended to remove the difficulty created 
by the decision in Ik Harkness and Allsojipk Contract, [18901 2 Ch, 358. 

(i) Re Parker's Trusts, [1894] 1 Ph. 707. 

(a) 33 & 34 Viet. c. 23; see title Criminal Law and Procedure, Yol. IX., 
pp. 428 et sc(/. 

(/;) Trustee Act, 1893 (50 & 57 Viet. c. 53), s. 48. 

(r) Bac. Abr., tit. Executors and Administrators (D, 1). 

(d) Charlton v. Durham {Karl) (1809), 4 Cli. App. 433. 

(/') Simpson v. <Tuiterid<fe. (1810). 1 Madd. 009. 

^(/) Smith V. Lrerett (1859), 27 Beav. 440. In Lepard v. Vernon (1813), 2 
Ves. (fc B. 51, it was held that a court of equitv would not assist such a settle- 
ment ; see also Drar/e v. Ilartopp (1885). 28 "Ch. I). 414, as to one executor 
bringing foreclosure proceedings, the other having absconded. 

{(j) Jncomh v. Harwood (1751), 2 Ves. Sen. 205. 

(h) 8 & 9 Viet. c. 10. 

(*■) Harton v. North Staffordshire Rail. Co. (18S8), 38 Ch. D. 458; Barton v. 
London and North Western Rail. Co. (1889), 24 Q. B. I). 77, C. A. 

(/.‘) National Debt Act, 1870 (33 & 34 Viet. c. 71), s. 23. 

(/) Companies (Consolidation) Act, 1908 (8 Edw, 7, c. 09), s. 22 (1). Under 
art. 21 of Table A to the Act, it is provided that executors or administrators of 
a deceased sole holder of a share shall be the only persons recognised by the 
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Executors and Administrators. 


Sect. 2. 

Real Estate. 

Real estate. 


Common law 
power of sale. 


Implied 
power of sale. 


Statutory 
power in case 
of charge of 
debts and 
legacies. 


When statu- 
tory power 
not exer- 
cisable. 


Sect. 2. — Beal Estate. 

Sub-Sect. \.—In the Case of a Person dying before the 1st January^ 1898. 

547. The real estate of a person who died before the 1st 
January, 1898, is not vested in his personal representatives. 
Where, however, a will directs that the executors shall sell the 
testator’s land, the executors have what is known as a common 
law power of sale, which is exercisable by those ^yho have accepted 
probate, without the concurrence of those wlio have renounced (m), 
and by the executors of the last surviving executor (h) ; but not 
by an administrator with the will annexed (^>). Although under 
such power the executors do not take the legal estate (p), as soon 
as the power is executed the legal estate is in the vendee (5). 

548. W here a testator directs his estate to be disposed of for 
certain purposes, without declaring by whom the sale is to be made, 

the executors have an implied power of sale if the proceeds are 
distributable by them (r). 

In the case of a will wdiich has come into operation since the 
13th August, 1859, wdiere the testator has cfharged his real estate 
with the payment of debts or legacies, and has not devised his 
whole estate and interest therein to trustees, his executors or 
executor for the time being have power to raise the debts and 
legacies by a sale or mortgage of the realty (s) ; and the purchaser 
01 mortgagee is not bound to inquire whether the pow’er is being 
duly exercised (O- This power is not exercisable where there is 
a devise to any person or persons in fee simple or in tail, or for 
the testator’s whole estate and interest, charged with debts or 
legacies (rt). To exclude the power of the executor the devise 
must operate immediately upon the death of the testator (i), and 
must be either to a single person or to a number of persons 
as joint tenants or tenants in common (c). The power is not 
exercisable by an administrator with the will annexed (d). 


the names of two m- inn ^ V share. In the case of a share registered in 

administrators of tlm aiders, the survivors or survivor, or the executors or 
by the comnanv as survivor, shall be the only persons recognised 

PAXiES, Vol.^V.,^pp, 190 generally, title Com- 

si. ° P® * 

[1891] 2 Ch, 261 C A ' d L. 11. Ir, Crawfords, horshaiv, 

( 0 ? Towers, Sth ed., p. US. 

(p) Doe d. Hampton v. Shotter (1838), 8 Ad & El 905 
7 ) \\arnefordy, Thompson 3 Vet iji i ‘ 

25 Ilsf^ldeSriwe?’ ''' (1849), 8 Hare, 

, cu^tten on lower., 8 th ed., p. ns; Carlisle v. Cooke, [1905] 1 L E- 

(?) ‘ 23 Viet. c. 35), s. 16. 

\b) Re Bar fZln if [1894] AV. N. 68 . 

339. (corporation and Rawlinson's Contract, [1903] 1 Ch. 

the exeeuWs power for life with remainder in fee does not exclude 
(d) Be Clay Id 
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549. In the absence of an express charge of debts or legacies, 
a charge will be implied where there is a general direction by the 
testator that his debts or legacies shall be paid, even though the 
ouly direction to be found is contained in the general introductory 
words of the will (e). Where, however, the direction to pay debts 
or legacies is coupled with a direction that they are to be paid by 
the executor, and there is no devise of real estate to him, no charge 
is to be implied (f). 

Where in addition to a direction to his executors to pay his 
debts or legacies the testator devises to them the whole of his real 
estate, a charge will be implied whether the executors take the 
whole beneficial interest (r/), though in unequal shares (It), or only 
a life interest (i), or no beneficial interest at all(/i). Where the 
direction to the executors to pay debts or legacies is accompanied 
by a devise of a portion only of the testator’s realty, it is a question 
of intention to be gathered from the whole will whether the portion 
so devised is charged with the payment of debts (/). 

550. An authority to pay debts, as opposed to a direction, does 
not charge them on the real estate (///)• 

551. Where an executor is selling freeholds under a charge of 
debts or legacies the purchaser is not bound or entitled, in the 
absence of special circumstances, to inquire whether the debts or 
legacies have been paid, unless twenty years have elapsed from the 
testator’s death (n). 

552. The representative may enter into the house of his testator 
and remove his personal effects if he can do so without violence (o) ; 
the power extends to the case of a deceased tenant for life or tenant 
in tail (p). 

Executors and administrators have a statutory power of dis- 
tress for arrears of rents and fee-farms issuing out of freehold 


Sect. 2. 

Real Estate. 


■\Vhen charge 
will be 
implied : 

(i.) Under 
a direction to 
pay debts or 
legacies. 

(ii.) Under a 
similar 
direction 
coupled with 
a devise of all 
the realty. 

(iii.) Under a 
similar 
direction 
coupled with 
a devise of 
portion of 
realty. 

Authority 
only does not 
charge. 

W^'hen 
purchaser 
bound to 
inquire as to 
payment of 
debts and 
legacies. 

Right of the 
representative 
to enter. 

Power of 
distress. 


(c) Hhallcross v. Firuhu (1708), 3 Yes. 738 ; Clifford v. Letris (1820), Madd. & G-. 
33 : Graves v. Graves (1830J, 8 Sim. 43 ; Writjhy v. Hykes (1830), 21 Beav. 337. 

(/) In such a case it was assumed that the testator meant that the debts 
should be paid only out of the property which passed to his executor. The 
technicality of the distinction was observed upon by RoJtiLLY, M.R., in Cook v. 
Dan'son (1801). 29 Beav. 123, at p. 127, but was stated to be too firmly established 
to be disturbed. 

((f) Henvell v. Whitaker (1827), 3 Russ. 343. 

(h) Jie 7'af((j(/eray-Willanme and Landau (1882), 20 Ch. 1). 465, C. A. 

(i) P'ineh v. JIattersley (1775), 3 Russ. 345, n. 

(/.') Ifartland v. Murrell (1859), 27 Beav. 204 ; lie Be Buryk Lawson, Be 
Buryli Laivson v. Be Buryk Lawson (1889), 41 Ch. D. 508, where the executors 
took as trustees with some beneficial interest. 

(/) Be Bailey, Bailey v. Bailey (1879), 12 Ch. D. 268, explaining Warren v. 
Bavies (1833), 2 My. & K. 49, and IVasse v. lleslinyton (1834), 3 My. & K. 
495. 


(rn) Be Head's Trustees and MacBorudd (1890), 45 Ch. 1). 310, C. A. 

(7i) Be Tan<iucray-Willaume and Landau, supra, shortening the period laid 
down in Hahiu v. Heape (1859), 27 Beav. 553. The twenty years rule does not 
a])ply to a sale of leaseholds (Be Whistler (1887), 35 Ch. D. 501 ; lie Venn and 
Furze's Contract, [1894] 2 Ch. 101, explaining Be Molyneux and White (1884), 15 
L. R. Ir. 383, C. A.), 

(o) "Went. Off. Ex., 14th ed., p. 202. 

( />) Stodden v. Harvey (1008), Cro. Jac. 204, 
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Sect. 2. 

Real Estate. 


Statutory 
devolution 
upon personal 
representa- 
tive. 


Copyholds etc. 


Personal 
representa- 
tives within 
the meaning 
of the statute. 


Personal 
represen- 
tatives hold 
inS, trust tor 
persons 
beneficially 
entitled. 


hereditaments accrued due in the lifetime of their testator (q). They 
have also a statutory power of distress for arrears of rent reserved 
by lease (/*). 

Sub-Sect. 2.~-In the Case of a Person dijimj on or since the Isi January, 1898. 

553. Eeal estate vested in any person who has died on or 
since the 1st January, 1898, without a right in any other person 
to take by survivorship, devolves upon his death to, and becomes 
vested in, his personal representatives or representative from time 
to time, as if it were a chattel real vesting in them or him, 
notwithstanding any testamentary disposition (s). 

The real estate which thus vests in the personal representatives 
includes real estate over which a person executes by will a general 
power of appointment, but does not include land of copyhold tenure 
or customary freehold in any case in which an admission or any act 
by the lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant {t). Equitable estates in 

j * I in customary freehold vest, like all 

other equitable estates in realty, in the personal representatives (a). 

554. The expression “ personal representative ” means, in this 

connection, the executor or administrator {h\ Accordingly the real 

estate vests in all the executors named in the will, whether they 

have proved the will or not, with the exception of those who may 

lave renounced probate or have failed to appear to a citation to take 

probate (c). Where, however, a person appoints special executors 

0 IS property abroad, and general executors of his assets in 

h.ngland his real estate vests in the latter to the exclusion of the 
former (d). 

555. The personal representatives hold the real estate, subject 

w powers, rights, duties, and liabilities, as trustees 

beneficially entitled thereto, and those 
L of requiring a transfer of real estate 

rtiSr nf ^ estate have of requiring 

a tianstei of such personal estate (c) 



w 2 ch. 583. 

itr 

P- 144, ante. ailure to appear to a citation to take probate, see 

(e) 1 Ch. 187. 

atives are 2 ( 1 ). Where the personal 

v... XV ® tered as the nronrietors nf Innrl foo ia pBoro-eable 


' — XOi/i ( Uv) & 

representatives are rea-istprPil oo — y, o. x. r; 

on transfpT E,. ^he proprietors of lan^ no fee is chargeabl 

transfer is for valuable consideration {ibid 
vost. 


on t^nsfer by tbemr Xs the tran« 
^•■5(3); see, further, pp. 266, 268, 
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Sub-Sect. 3, — Li Real Estate contracted to he sold or ■purchased. 

556. Irrespective of their powers to convey freeholds in the case 
of a person who has died on or since the 1st January, 1898, the 
personal representatives of a person who has died since the 3ist 
December, 1881, and at whose death there was subsisting a 
contract enforceable against his heir or devisee for the sale of his 
freehold interest in any land, have power to convey the land for all 
their deceased’s estate and interest therein (/), but the conveyance 
is not to affect the beneficial rights of any person claiming under 
any testamentary disposition, or as heir or next of kin of a testator 
or intestate (^). 

557. If at the deceased’s death there existed a binding agree- 
ment for sale of realty the property is treated in equity as converted 
into personalty (//). Where there is a contract giving an option of 
purchase, and the option is not exercised until after the death of the 
person giving the option, the proceeds of sale go as personalty and 
not as realty (i), even though the option is exercisable only after 
the death of the grantor, and he has died intestate {k ) ; the inter- 
mediate rents, however, go as realty and not as personalty (/)• Dnt 
where a person hy his will devises the specific property in respect of 
which he has granted an option of purchase, without referring in 
any way to the option, the proceeds of sale go to the devisee of the 
property (m) ; and the same rule apjdies even where there may be 
some uncertainty as to whether the option actually preceded the 
will, provided it was on the eve of execution and must have been 
present to the mind of the testator when he made his will {n), 

558. Where a person has contracted to purchase property and 
dies before paying the purchase-money, the property contracted to 
be purchased is primarily liable for the unpaid purchase-money, 
unless by his will or deed or other document he has signified a 
contrary intention, and the devisee or heir is not entitled to have 
the unpaid purchase-money discharged or satisfied out of any other 
estate of the testator (o). 

(/) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8. 4 (1). AVhere the vendor has received the purchase-money before his death 
he becomes a trustee of the legal estate for the purchaser (see Re Cumiinj 
(1809;, 0 Oh. App. 72 ; Re Colling^ a Person of Unsound Mind (1880), 32 Ch. li. 
333, C. A.), and the estate contracted to be sold accordingly devolves upon his 
personal representatives under s. 30 of the Act ; see p. 233, ante. As to sale of 
land generally, see title S^u.E OF Land. 

(i/) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), s. 4 (2). 

(//) Lysaght v. Julwards (1876), 2 Ch. D. 499; Re Thomas^ Thomas v. Howell 
(1880), 34 Ch. D. 100. As to the doctrine of conversion, see title Equity, 
Vol. XIII., pp. 104 et seq. 

U) Lawes y. Bennett (1785), 1 Cox, Eq. Cas. 167. 

{k) Re Isaacs, Isaacs v. Reginall, [1894] 3 Ch. 506. 

(;) Townley v. Bedwell (1808), 14 Ves. 591, 

(7n) We&Hngy. Weeding (1861), 1 John. & H. 424 ; Emnss v. Hmith (1848), 2 
De G. & Sm. 722. 

Oi) Re Pyle, Pylev. Pqle, [1895] 1 Ch. 724. 

(o) See Real Estate Charges Acts, 1854, 1867, and 1877 (17 & 18 Viet. c. 
113; 30 & 31 Viet. c. 69 ; 40 & 41 Viet, c, 34), a series of statutes known 
as Locke King’s Acts; and see Re Cockcroft, Broadhent v. Groces (1883), 24 
Ch. D. 94; and p. 289, post. 


Sect. 2. 

Real Estate. 

Power of 
personal 
represen- 
tatives to 
convey land 
contracted 
to be sold. 


Devolution 
of proceeds 
of sale. 


Property 
contracted to 
be purchased. 



240 


Executors and Administrators. 


Sect. 1. 

First 

Duties. 

Disposal of 
the bod}'. 


Funeral 

expenses. 


Mourning. 


Responsi- 
bility of 
executor for 
funeral 
expenses. 


Part IV.— Duties of the Representative. 

Sect. 1 . — First Duties, 

Sub-Sect. I— The Funeral, 

559. Where a person appoints executors they are primd facie 
entitled to the possession (p),and are responsible for the burial, of 
the dead body (t/). The ordinary method of disposing of a body is 
by burying it in a decent or “ Christian ” manner (r) ; but cremation 
w’as never illegal (s), and has now a statutory sanction {t). 

The representatives of a person are not bound in point of law by 
directions given by their testator as to the disposal of his body (w), 
except in the case of directions given with regard to the anatomical 
examination of his body after death (r) 

560. Proper funeral expenses are payable out of the estate in 

priority to all other cliarges(;r) ; the amount to be allowed depends 

upon the degree and station in life of the part}'. Wliere the estate 

subsequently proves insolvent, the: representative is entitled to 

leasonable expenses only(y). The furnishing of mourning to the 

vidow or family is not a funeral- expense which can be claimed 
against the estate (.e). 

Ihe e.xecutor is responsible to the undertaker for the proper' 
c aiges of the funeral even in the absence of a specific contract (a), 
unless the latter has given credit to a third party (6). Where the 
01 ei 01 the funeral has been given by a third party and the 
executor has ratified it, the expenses are recoverab e by the third 

kowever, uo property in a corpse (IL v. (1S5T), 7 Cox, C. C. 

r 216; Williams v. (1882), 20 Ch. D. 

DOJ, pe) JlAY, J., at p. 66o. ^ ' 

AWson (issi), 10 c. B. 776; Williams v. 

■I wife ■^®^°:^^‘^'^*'TO^‘^f8'fl'ertobui-vachild,oi'ahusband 

de d tdTo. ee fn'" CiiEMATiox, Vol. Ill, p. 4 O 0 . For inquests on 

(r) 5 1 Hp R i ® COROXERS, Vol. VIIl. , pp. 239 e< seq. 

(» ) bee tule Burial and Cremation, supra. '' , 

! n ■'2 Q- B. 1). 247. 

person TnoVn'Vo it" cremation of the remains of a 

(Cremation Regulations, So 3 r? 3 l‘ '^''■®'=tions to the contrary is prohibited 

(») Wilhams v. n77//a?ns, supra 

(r) Anatomy Acts, 1832 and 1871 (2 & ^ Will a n -- r v ^ 
see also title Medicine and Pharmacy. ^ '' ' 

(1879)' 10 Ch*^D 4Hs’ V. (1812), 3 Camp. 298 ; Sharp v. Lush 

out of the estate The Lpeii^es areillowable 

Ch. D (/feA/’J/^n, Zymeum y. jrJl^n (1886), 33 

0& f'o£i 612 ; see also 2 Bb.Com. 508 ; 
7W/;yMS R- (1744), 3 Atk. 119; 

512 ; BrUhje y. BrJn (A), 2Y&a cTca^’Is! 

lecutor mTy^be^^suffiiilnt° to“ ^ K®“eral discretion given to the 

, ,, ludj oe sumcient to Canterbury 

Pnfe(1829),3Y. &J.28. 
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party against the executor (c) ; but a person who has voluntarily 
given the order as an act of bounty cannot afterwards claim to 
be repaid out of the estate (rf). In a proper case a grant of 
administration may be made to the undertaker as a creditor of the 
estate (e). 

A direction in a man’s will to erect a monument in his memory 
18 one which may be lawfully complied with by his executors (/), 
but without such a direction they are not entitled to pay out of the 
■ assets the costs of a tombstone or other memorial (ry). 

Sub-Sect. 2. — Makin<j an Inventory. 

561 . By an ancient statute(/0 executors and administrators must 
make an inventory of all the goods, chattels, wares, merchandises, 
as well movable as not movable, that belonged to their testator or 
intestate; and this sta^”* t obligation is imposed upon them as 
part of their duty, withou y proceeding calling upon them to do 
so. It appears to be doubttUk whether this statutory provision has 
ever been repealed (i), but the 'present practice, as exemplified both 
in the oath to lead to probate and in the administrator’s bond, is 
for the representative .{io exhiljit an inventory only when he is 
lawfully required so to io{k). 

Any interest in the estate of a testator or intestate is sufficient to 
support an application for an inventory (/), and mei'e lapse of time 
is no bar to the right (/») ; but the court has a discretion to refuse 
the application (a). The duty to exhibit an inventory is not 
confined to the original representatives, but may be enforced 
against the representatives of an administrator cum testamenfo 
ann€X(){h), or against the executor of one of several executors, 
there being an executor of the original testator still surviving (c). 

The court can only require that the property of which the deceased 
died possessed should be included in the inventory ; it cannot call 
for an account of the subsequent profits of his business (d). 

(c) Greeji v. Salmon (1838), 8 Ad. & El. 348; Lucy v. Walrond (1873), 3 Bing. 
(n. c.) 841. 

((/) Olehy V. Golehy (1800), 12 Jur. (n. s.) 496. 

(e) Newcombe v. iieloe (1867), L. R. 1 P, & D. 314 ; In the Goods of Fowler 
(1852), 16 Jur. 894. 

(/) Re Dean, Cooper-Dean v. Stevens (1889), 41 Ch. D. 552, per 'NoiiTU, J., at 
p. 557. As to the nature of gifts for the erection and repair of tombstones, see 
title Charities, Yol. IV., pp. 118, 119, 149. 

((/) Bridge v. Brown (1843), 2 Y. & C. Ch. Cas. 181. 

Ui) Stat. (1529) 21 Hen. 8, c. 5, s. 2. 

(i) The Court of Probate Act, 1857 (20 & 21 Viet. c. 77), e. 80, repealed so 
much of 21 Hen. 8, c. 5, as requires any surety, bond, or other security to be 
taken from a person to whom administration is committed, and it is uncertain 
whether those words are sufficient to cover an inventory. 

{fc) The present practice was the practice so far back as the year 1811 
{Phillips V. Biynell (1811), 1 Phillim. 239, per Sir John Nicholl, at p. 240). 

(l) Myddleton v. Rushoiit p797), 1 Phillim. 244. 

(m) Jickliny v. liirrham (1843), 2 Notes of Cases, 463 ; Scurrah v. Scurrah 
(1840), 2 Curt. 919, 921. 

(a) Burgess v. Marriott (1843), 3 Curt. 424, 426; Ritchie y. Rees (1822), 1 Add. 
144 ; Bowles v. Harvey (1832), 4 Hag. Ecc. 241 ; Scurrah v. Scurrah, supra. 

B Ritchie V. Rees, supra, at p. 158. 

Gale V. Luttrell (1824), 2 Add. 234. 
id) Pitt V. Woodham (1828), 1 Hag. Ecc. 247, 250. 

H.L. — XIV. 
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Sub-Sect. 3. — Gdting-in and Investment of the Propefrty, 

562 . The general rule is that a year is a reasonable time within 

which m executor should realise investments which it is not proper 

to retain (e). The rule has been described as a pi'iiud facie and not 

a fixed rule (/), and where executors acting in the honest exercise 

of their discretion postpone the sale beyond the end of the first 

year, they will not be liable for any loss occasioned by the 
postponement f^). 

A direction contained in the will that the executors should sell 
with all convenient speed does not render it obligatory upon them 
to sell at any particular time: they are still entitled to exercise a 
leasonable discretion (li). Executors should, however, where the 
will contains such a direction, get rid of shares in an unlimited 
company as soon as possible (i). They may be charged with a loss 
occasioned by their refusing an advantageous ofler (k). 

where executors are given a discretion under their testator’s will 
as to the retention or the postponement of the conversion of his 

secuuties, they are not liable for mere errors of iudument, 
if they act honestly and with ordinary prudence®, even though 
the securities retained are shares in an unlimited company (m). 

ought to get in as speedily as possible all 
testator which is outstanding upon personal security 

IQ 4 * J. 1 from a co-executor (o). He 

hL pan f Inquired to make good the loss if he has done all 
he can to obtain payment, though his efforts have not proved success- 

ann’prArf? payment, hut it 

would tinv 1 reasonable ground for believing, that such steps 

the huH Jn exonerated from liability ( p); but 

In thfl grounds of his belief rests upon him (</). 

dutv unon ^ outstanding on real securityf there is no 

1 e^ecu ors to realise a mortgage created by the testator 

(? GZjburn v' cZrkZ at p. 608. 

J Ua^Uon, supra; ScuHhorpe v. Tij per {1811), L. E. 

[1896] lCh.71. Por the r. Thompson 

respect of wasting or revprftfnn « t- ^ tenant for life and remainderman in 

(m) Be NorrinLl p. 284, , osA 

\ n A 

VlSOlb 5 

( 2 ) Be Broaden Billinn v b C. A. 

’ ^^°9den (1888), 38 Ch. D. 546, C. A. 
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himself, where the realisation is not required for any testamentary 
purpose, and the security itself is not in any peril (r). Where 
the security has fallen in value below the two-thirds limit, it 
is not the absolute duty of the executors at once to call in the 
mortgage, but they have a discretion, which they must exercise as 
practical men, with due regard to all the circumstances of the 
case (s). 

564. Where the executor is not directed by the will to invest 
his testator’s money he incurs no liability by leaving it with 
bankers (t), but he must keep it on a separate account and not mix 
it with other money (z/)* WWe he is under an obligation to invest 
he must not allow money to remain at the bankers for an 
unnecessarily long period (a), though he may leave a considerable 
sum there tor the purposes of administration (6), or pending an 
investment being found (c). If he leaves money with his bankers 
to be invested he should see that the investment is made (d). 

665. In the absence of express authority the representatives 
ought not to lend on personal security (c), though given by several 
persons (/). Even where there is authority to lend on personal 
security, representatives ought not to lend to one of themselves (//) ; 
nor should they, without authority, lend upon second (It) or 
contributory mortgages (i). 

Suii-Sect. 4. — Xotircs for Claims* 

566. In order to safeguard himself the representative should 
issue advertisements for claims against the estate (A)* The adver- 
tisement should be inserted in the London Gazette (1)^ but there is 


(r) lir Cliapinan, Cocks v. ('Itapman, [1890] 2 Ch. TOO, C, A., per LoPES, L.J., 
at p. 778. 

(«) lie MetlliunI, Klaml v. Medland (1889), *11 Cli. I). 470, C. A. ; and see 
Trustee Act, 1890, Amendment Act, 1894 (07 A: 08 Viet. c. 10), s. 4. For the 
rules as to lending money on moilgage, see title Trusts and Trustees. 

(i) Johnson V. Nemton (1850), li Hare, 100; lie Marcon's JistatCy Finch r. 
Marcon, [1871] AV. N. 148. 

(r) V. Croom (1850), 25 L. J. (cil.) 724, per IviNDERSLEY, V.-C., at 

p. 729. 

(a) Monk V. il%/e(1801), 2 Russ. & M. 710; Fletcher v. IPa/to (1818), 0 
Madd. 70. 

[h] Dawson v. Massey (1809), 1 Ball & B. 219, 201 ; Hwinfeaw. Hwinfea (No. 5) 
(1800), 29 Beav. 211. 

r) Fcawi' k v. Clarke (1802), 4 De G. F. & J. 240. 

'd) Chalkn v. Shippam {lH4o), 4 Hare, 555. 
e) Walker v. Symonds (1818), 0 Swan. 1, 00. 

I /) Holmes V. Driny (1788), 2 Cox, Eq. C:»s. 1. 

fj) V. Walker (1828), 5 Russ. 7 ; Stickney v. Sewell (1805), 1 My. & Cr. 8. 

(h) Norms V. Wriyht (1851), 14 Beav. 291, 0()« ; Drosier v. Breretou (1851), 15 
Beav. 221, 220 ; Lockhart v. Reilly (1857), 1 De G. & J. 404, 470 ; Re Roberson, 
Campkin v. Barton, [1880] W. N. 110. 

(i) [l ebb V. Jonas (1888), 09 Ch. D. 000. For trust investments generally, see 
Trustee Act, 1890 (50 & 57 Viet. c. 50), s. 1 ; Re Whiieley, Whiteky v. Ltaroyd 
(1880), 00 Ch. 1) 047, C. A. ; and title Tru.sts and Trustees. 

(/.■) See Law of Property Amendment Act, 1859 (22 & 20 Viet, c, 05), s. 29; 
Re hay, Mosky v. Kay, [1897] 2 Ch. 518. For advertisements in administration 
juoceedings, see R. S. C., Ord. 55, it. 44—61. 

(/) Wood V Weiyhtman (1872), L. R. 10 Eq. 404. 

R 2 
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no absolute rule requiring it to be inserted in any other London news- 
paper— that must depend upon the circumstances of each case(m). 
Where ,the residence of the deceased was outside London an adver- 
tisement should be inserted in a newspaper in the neighbourhood (k). 
In the absence of special circumstances there is no reason why the 
advertisement should be inserted more than once (o). 

At the expiration of the time specified in the advertisement for 

sending in claims (p) the representative is at liberty to distribute 

the assets, having regard to those claims of which he has notice, 

but he is under no liability in respect of those assets to any person 

of whose claim he has had no notice ( 5 '). He is entitled to the 

same protection as if he had administered the estate under a 

judgment of the court (r), and although the assets so distributed 

may be followed into the hands of the persons who have received 

them (s), the representative is not qua representative a proper 

paity to the action (f). He is not, however, free from liabilities of 

w icn he has notice, though no claim in respect thereof has been 
sent in in answer to his advertisement (a). 


OECT. 2. 


The Payment of Debts qircsenthj due. 


Sub-Sect. 1. Legal and Eiptitahle 

567. Although for most purposes the distinction between legal 
and equitable assets is now obsolete ( 6 ), it is still of practical im- 
poitance in connection with the executor’s right of retainer (c), 

representative takes upon himself to 
mis er an insolvent estate without the direction of the court. 

estate is being administered by the 
cinlfi nf ^^1 ^'I’e incorporated, the general prin- 

whatever thp creditors are to be paid pari passu, 

the distributinn govern 

of court Tn fVi 1 “solvent estate by the representative out 

observed L law rules must be 

creditors of thp psi assets applied in payment of the 

debts Should fh ^ ^ s,ccording to the degree of their respective 

debts. Should the representative with notice of a debt of ^ber 

'■^'o^’nson (1889), 43 Ch. D. 1, C. A„ per CoTTON, 
(18T2), L. E 13 Fn 4S4 

E 's' ’■ S' w, 

V. Babington (1891), 27 a month’s notice (see Stuart 

M Xt EoSrf 0 “S K E. 

Freweu Frnuen v. AVe;./(T8S9f S ^ 

(a) Re Land Credit Co o)' iii' 7 

(t) Be Orlebar, ]\\/nierV Orn' (1872), 21 W. E. 135. 

P- HO; and see title Equity Vo Neville, J., at 

V) The executor’s risU J’J* ■ PP- 38. 34, 35. 

(d) For administration bv .. j^pited to legal assets ; see p. 256, post. 

y e court of insolvent estates, see p. 344, post 
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degree (e) apply the legal assets in payment of a debt of lower 
degree, he renders himself personally liable for a devastavit in an 
action by any creditor of higher degree if he allows that action to 
proceed to judgment. He can, however, guard himself against 
personal liability by obtaining an administration order in the 
Chancery Division, before judgment is pronounced in the creditor’s 
action, and having that action transferred to the judge in whose 
court the administration order has been made (,/'). 

669 . The distinction between legal and equitable assets does not 
depend upon the nature of the property, but upon the remedy of 
the creditor. The question is not whether the assets could have 
been recovered by the representative in a court of law or in a court 
of equity, but whether they could have been made available for 
the payment of the creditor’s debt in an action at law or only 
through a court of equity {g\ 

Accordingly all the personal estate and effects, including chattel 
real interests, are legal assets in the hands of the representa- 
tive (/()) even though the testator had merely an equitable estate 
therein (i); personalty over which the testator has exercised a 
general power of appointment is also legal assets (A). 

In the case of any real estate which may not be vested in the 
executor by virtue of his office, the proceeds thereof are equitable 
assets, whether the executor has a mere power to sell for payment of 
debts (1), or whether the land is charged with their payment (m) or 
devised to the executor in trust to pay them (n). 

Eeal estate which has not been charged with or devised subject 
to the payment of debts is (apart from the provisions of the Land 
Transfer Act, 1897 (o)) equitable assets for the payment of all the 
creditors, whether by specialty or simple contract (p ) ; but the 
creditors have no charge upon such real estate until they have 


(e) A representative who pays creditors without notice of the existence of a 
creditor of higher degree is not liable to account for the sums so paid at the 
instance of that creditor [Harman v. Harman (168(3), 2 Show. 492; lie FladijeVy 
WiiKjJield V. Frsl’iue, [1898] 2 Ch. 562, 565). 

(/) For transfer of proceedings after administration order, see E. S. C., Ord. 
49, r. 5, and p. 342, jjost. 

(r/) Cook V. (iref/son (1856), 3 Drew. 547 ; »S7/ea v. French^ French v. French 
(1857), 3 Drew. 716; A.^G, v. Brunniutf (1860), 8 H. L. Cas. 243, per Lord 
Cranwoiite, at p. 258. 

(/() Shep. Touch, (ed. Preston), p. 496 ; Toller, Law of Executors, 7th ed., 
p. 136 ; Muilotr v. Mnilow (1859), 4 De G. & J. 539, C. A. 

(i) Cook V. Oreyson, supra; Mutlow v. MutloWy supra, 

{k) Re Hadleijy Johnson v. Hadley^ [1909] 1 Ch. 20, C. A., per Cozens-IL\.RDY, 
M.R., at p. 32 ; commenting upon the dictum of Lindley, L.J., in Stamp Duties 
Comiaissioner v. Stephen, [1904] A. 0. 137, P. C., at p. 140, to the effect that 
the appointed fund is equitable assets. In Pardo v. Binyham (1868), L. E. 6 Eq. 
486, the appointed fund was also described as equitable assets. 

(/) SHk V. Prime (1768), 1 Bro. C. C. 138, u. ; Bain v. Sadler (1871), L. E. 12 
Eq. 570. 

(m) Bailey v. Ekins (1802), 7 Ves. 319 ; Shiphard v. Lutwidye (1802), 8 Ves. 26. 

(?i) Nendou V. Bennet (1782), 1 Bro. C. C. 134. 

(o) ()0 & 61 Viet. c. 65. 

(7;) Administration of Estates Act, 1833 (3 & 4 Will. 4, c. 104), commonly 
known as Lord Eomilly’s Act. Real estate appointed under a general power 
falls within the Act [Fhminy v. Buchanan (1853), 3 De G. M, & G. 976, C. A.). 
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obtained either a common law judgment or an order for 

administiation (q). The rents and profits of the realty subsequent 
to the death are assets by accretion (?•). 

570. The question whether real estate which vests in the 
lepiese^ative by statute (s) is legal or equitable assets is one of 
some difficulty. It is made to vest in the representative, notwith- 
standing any testamentary disposition, as if it were a chattel real 
veshng m him (<), and would accordingly satisfy both the test laid 

• I- VI j Cranworth, that it is assets which the representative 
IS entitled to recover independently of any directions of the 
testator (a) and that laid down by Kindersley, V.-C., that it is pro- 
pel ty wffiich he has a right to recover virtute officii (b). It is also to 
e a minis eied subject to the same liabilities for debts, costs, and 

same incidents, as if it were a personal 
iu. statutory measure provides that nothing 
nnri con amed is to alter or to affect the order in which real 
m respectively are applicable in or towards the 

and Lot ' testamentary expenses, debts, or legacies, 

mode in which this proviso has been 

estate doubt whether the real 

q les ion should not be treated as equitable assets. 

rioht to specialty or simple contract, has the 

teredin a com-f^ ebtor s real estate, of whatever tenure, adminis- 
leiea in a, court of equity (e). 

rights^affainl^ thi^L the creditor has certain statutory 

Se oM^u^p""'’ devisee of his debtor’s real estate. By 
has the ri^hf fn ^ recovery Act, 1830 (/), a creditor by specialty 
deviSee debtor, the heir or 

the lands desppnd ri testator s specialty debts to the value of 

thernd c?nTorb lands aliened, but 

specialty creditor of his deprived the 

devisee, and where the es tate has been 

nilLs V. ''' Cb. App. 567 ; Be Moon, 

V-o(i. ’ 'I [1904] 1 0^ 52, per Joyce, J., at 

7' (3*4 Will. 4, c. 104). 

033. 

I)avidso7i V. midge (1884), 27 Gh. P. 
Worthington db Co.y Ltd. V. Abbott, 
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settled by the testator the term includes both the tenant for life 
and the remainderman (i) . 

572. The registration by the creditor as a Us pendens of an 
action for administration sufficiently indicating the real estate 
sought to be charged is sufficient, before final judgment, to entitle 
the creditor to priority over a purchaser or mortgagee from any 
defendant entitled to real estate under the will, except where the 
defendant is in such a position that the purchaser or mortgagee 
^has a right to suppose that he is selling or mortgaging for the 

purpose of paying the testator’s debts (A). 

A judgment entered up against the heir or devisee for his 
personal debts has not the effect of defeating the rights of the 
ancestor’s creditors against the lands descended or devised (Z). 

Sub-Sect. 2. — Priority of Greditora in respect of Legal 

573. In the application of legal assets the following are the 
degrees of priority created by the common law : (i.) Crown debts on 
record or specialty; (ii.) debts of record; (hi.) debts due upon recog- 
nisance; (iv.) specialty and simple contract debts; (v.) voluntary 
bonds, unless assigned for value in the testator’s lifetime, when 
they stand on the same footing as other specialty debts (m). 

(i.) Debts due to the Crown by matter of record have priority 
over all other debts, whether prior or subsequent in date (n). 
Debts secured to the Crown by specialty are of the same degree as 
those of record (o); a surety to the Crown who has paid the debt 
of his deceased principal is entitled to the Crown’s priority (;)). 

The right of the Crown to be paid in priority to other creditors is 
a prerogative right, and whenever the right of the Crown and the 
right of a subject to the payment of a debt of equal degree come 
into competition, the Crown’s right prevails (^). It is accordingly 
conceived that in the case of simple contract debts due to the 
Crown (/•), such debts will have priority over both specialty and 
simple contract debts due to a subject on the same principle as that 
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lie AtkiusoUf Proctor v. Aikhisony [1908] 2 Ch, 807, C. A., adopting 
of Lord Chelmsford, L.C., in C’oope v. Gresswell (1800), 2 Ch. App. 112, at 
p. 122, and applying Hritish Mutual Investment Go. v. .S'wiar^ (1875), 10 Ch. App. 
567, and Hedgely, Small v. Htdyely (1880), .34 Ch. 1). 379. 

(/l) Price V. Price (1887), 35 Ch. L). 297. As to judgments generally, see title 
Judgments and Orders. 

(/) Kinderley V. Jervis (\S6iy), 22 Beav. 1. As to judgments generally, sec 

title Judgments and Orders. 

(m) Lecfnnere v. Carlisle [Earl) (1733), 3 P. Wms. 211, 222 ; Payne v. Mortimer 

(1859), 4 De G. & J. 447, C. A. As to debts with statutory priorities, see 
p. 249, past. 

(«) Went. Off. Ex., 14th ed., p. 261. As to death duties as Crown debts, see 
title Estate and Other Death Duties, Vol. XIII., p. 252. 

(o) Stat. (1541-2) 33 Hen. 8, c. 39. 

[p) Re Cfiurchill [Lord), Manisty v. Churchill (1888), 39 Ch. D. 174. 

(7) lie llenhy Co. (1878), 9 Ch. D. 409, C. A., per James, L.J., at p. 481 ; 
New South Wales Taxation Commissioners v. Palmxr, [1907] A. C. 179, 184, P. C. ; 
A.-G.for New South Wales v. Intestate Estates [Curator), [1907] A. C. 519, P. C, 
(r) As to what are simple contract debts duo to the Crown, see Godolphin, 
Or])han’s Legacy, Part II., c. 28 ; Bac. Abr., tit. Executors and Administrators 
(L) 2. They include moneys due on sales of wood, tin, or other minerals, fines 

for copyhold estates, and moneys arising from sales of estra3’8 within the King’s 
manors. 
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on which a simple contract creditor ^vho has obtained a judement 

against the executor is entitled to priority over both specialty and 

simple contract creditors (s). 

574 . (ii.) Next in degree, apart from debts with statutory 
piioiities, come debts of record. These are debts due by virtue of 
any judgment against the testator or intestate in any judicial pro- 
ceedings in any court of record (<). A judgment recovered in a 
oieign country is considered m England a simple contract debt (a), 
n the case of judgments recovered before the 1st July, 1901, 

necessary in order to secure preference against the 

and nlT in the administration of the estate (b), 

simn^rinnf registered the creditor ranks only with 

since that dn^o cieditors (c). In the case of judgments recovered 

in ordpr fn G ' ^ appears doubtful whether registration is necessaiy 
in 01 der to secure a preference (d). 

whaSS^ni® ^ deceased person rank equally inter se 

rem sll/ l?''”' J right of the 

repiesentative to prefer one to another (J). 

creditor r®P'-®®®ntative gives the judgment 

even tho^c^h^Mo specialty and simple contract creditors, 

debt (a)- the hid in respect of a simple contract 

• the judgment does not require to be registered (/i). 


v 4 KALX\XZ 

Jiobbins V. ^ to,’.?;-: n 9061 58 ? O V 

Vol. VI., p. 281. * ^)> 2 ^ em. 540; and see title Conflict of Laws, 

1 '• “)■ '■ ’• 

(1800), &o. ‘S? TsVlh”;" '"'*/?•“ '» ‘1>« oI Liuktm^. HMui 

judgment debt upon the lee-nl bound to take notice of a 

known, or was supposed to^he everything that was of record was 

(1859). 26 Beav. 600, per Bomtt t everybody {FuHei' v. Redman{^o. 1) 
stat. (1692) 4 Will p. 606). To n * “ ' 


stat. '( 1692 ) 4' Wiii? remedy that defect; 

ment which was not docketed passed, providing that no judg- 

executors, or administrators in thft flfi ■ preference against heirs, 

Act, 1839 (2 & 3 Yict. c. ll’\ s 1 By the Judgments 

law was revived {Fuller y Rpilr^^n /m closed, and thereupon the old 

remedied by the Law of Proupr/* a J ®wpra). This defect was in its turn 
s. 3 which in effect required ^^bO (23 & 24 Viet. c. 38 ), 

p ^^Pealed as from^ the judgments, but this section was 

b3&64Vict.c.26), s 5 Sche^^ Land Charges Act. 1900 

been revived, unless inrloori would appear that the old 

(o 2 &53 Viet. c. 63 ), 8 . 38 f 2 l('a'l effect of the Interpretation Act, 1889 

passed lepeals any other enactminv P^'uvides that where any act subsequently 

shall not revive anvfLi’ ^be contrary intention appears, 

which the repeal takesTCtl Ts* n "-listing at the time at 

^ P* 35 ; JudgStg rJx!' ^ ^ee also titles Equity, 

(e) Godolphin, OrphS j Statutes. 

“ 3 bl, 304 . ^ ^ Lt., c. 28 ; Dollond v. Johnson ( 1854 ), 

W Jenniufjs v. (i 863 f* 3 ‘riV* ( 1872 ). L. E. 15 Eq. 270 . 

^dltams, supra, ^ ^ ^ '^3 Beav. 198 ; Re Williams^ Estate, Williams v. 
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upon recog 
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and simple 
contract 
debts. 


Where judgments are recovered by several creditors they rank in Sect. 2. 
order of priority according to date (i). The judgment to give The 
priority must have been recovered before a decree for administra- Payment 
tion was made (k), of Debts 

A judgment or order of a court of equity stands upon the same Presently 
footing as a judgment at law (/), though not if it merely directs an 
account to be taken (m). An order giving liberty to sign judgment AVhat 
does not confer priority (n), nor does a balance order obtained by ^^ountstoa 
the liquidator of a limited company ( 0 ). ionteing 

^ A surety who has satisfied a judgment against a deceased prin- priority, 
cipal is entitled to stand in the place of the judgment creditor, Right of 
although he has not obtained an actual assignment of the surety, 
judgment (p). 

576. (iii.) Next in degree to judgment debts come debts due upon Debts due 
recognisance (</). A recognisance is an obligation of record which upon recog 
a man enters into before some court of record or magistrate duly 
authorised, with condition to do some particular act, as to appear 
at the assizes, to keep the peace, to pay a debt or the like (r). In 
the case of a receiver apj^ointed by the court, all moneys not 
accounted for, and due from him, are by his recognisance made a 
debt of record, although the balance due has not been ascertained (s), 

577. (iv.) Specialty and simple contract creditors stand in equal Specialty 
degree, and there is no necessity for dividing the assets into two simple 
funds, for specialty and simple contract creditors respectively (a), debts^^*" 

Sub-Sect. 3. — Dehis with Statutor/J Priorities. 

578. In addition to the priorities created by the common law Statutory 
there are certain statutory preferences which extend to all the Preferences 

(/) DoUond V, Joithson (1854), 2 Sm. & G. 301. 

(/.■) Paxton V. noioflas 8 Yes. 520; Lanjan v. Powen (1803), 1 Sch. & 

Lef. 290. If the judgment and the administration decree were made on 
the same day the latter prevailed {Parker v. Uimjham (1804), 33 Deav. 535) ; and 
see also p. 341, post. 

(/) Bac. Abi., tit. Rxecutors and Administrators (Tj), 2; IIardin<f v. Edtie 

(1682), 1 Veni. HjJ ; .S«ir/e v. Lane (1688), 2 Veru. 88; Mori ke v. Uanlc of 
Ar/(//a//d (1<30), 3 Swan. 573. 

(?a) Smith V. Haskins (1742), 2 Atk. 385. 

(«) Ite sinbhe’ //«««,„ V. Stubbs (1878), 8 Ch. D. 154; Ite Gurney, 

Chtfordv. [1890] 2 Ch. 803. 

Marine Hydropathic Co. v. Hawes (1885), 29 

{p) Mercantile Law .ynendment Act, 1856 (19 & 20 Viet c. 97), s. 5; Re 

M'Myn, lAyhthown v. M'Myn (1886), 33 Ch. 1). olo. As to principal .and .surety , 
see title (juakantee. ^ ^ 

{<A 2 Bl. Com. 511. 

(rl 1 bid.j p. 341. 

(«) Seayram v. Tuck (1881), 18 Ch. D 296. 

(a) Adimnistration of Estates Act, 1809(32 & 33 Viet. c. 40) (llinde Palmer’s 
Act); lie Salmon, liMins v. Alexander, [1900] 2 Ch. 584, C. A., overruling Re 
//a«%, Cnnbfie South v Hankey, [1899] 1 Ch. 541, and. per Fletcueh 
Moulion, L.J., at p. 592, deciding that all prior authorities which suggest that 
two lunds are to he formed are erroneous. As to the jtosition of volunteers iu 
administration of assets, see p. 275, post ; ami as to voluntary bonds, gifts, and 

covenants genera ly, see title Bonds, Vol. III., p, 89, and titles Pkaudulent 
AND Voidable Conveyances ; Gifts. 
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assets, -whetlier legal or equitable, and have priority over all debts 
except, it would seem, debts due to the Crown (&). 

The representatives of an overseer of the poor must within forty 
days after his decease deliver over all things concerning his office 
to some churchwarden or other overseer of the same place, and 
must pay out of the assets left by such overseer all sums remaining 
due, which he received by virtue of his office, before any of his 
other debts are paid and satisfied (c). 

The representatives of an officer of a registered friendly society or 
branch, having in his possession by virtue of his office (d) any 
money or property belonging to the society or branch, must, 
on his death, upon demand, pay the money and deliver over 
the property to the trustees of the society or branch in prefer- 
ence to any other debt or claim against the estate (e). It is 

immaterial that the money of the society cannot be specifically 
traced (/). 

The representatives of a person appointed to any office in a savings 
bank, and being intrusted with the keeping of accounts, or having 
in his hands or possession, by virtue of his office or employment, 
any money or effects belonging to the savings bank, or any deeds 
or securities relating to the same, must, upon his death, within 

1 1 * 1 * ^ pay over all money and other things 

belonging to the savings bank, and must also pay out of the assets 

all sums of money remaining due, received by him by virtue of his 
office or employment, before any other of his debts are paid or 
satisfied. The assets are also charged with the payment of such 

priority of these claims is not affected by the fact 

at the estate may be in course of administration under the 
bankruptcy laws {h), 

579. In the case of a person dying while subject to military law, 
cei am c aims m respect of the expenses of his last illness and funeral. 


is the Crown^ referred to, t?i/rcr, creating preferential debts 

by an Act whioh^s^^^ ^ mentioned, and although the Crown may be bound 
impircarion wW u effect, it is not bound by 

priority of navment away its prerogative right to 

[1907] A. C. 519, P.C., (Curator), 

confined to^^poor 4tes\*7?e preferential charge is 


V. ^ieWe/„:[i 896 ] 4 De G. & Sm. 52 ; lie Aberdem,Hagon 

H’ c. 25), s. 35; see also title 
incorporated buildine societv P'ovision applies to the case of officers of an 
•Yt tle ^ «• «• 

1882), 46 lV* 24^0 ' ^k. L. 548; He Atkins, Ex parte Edmon^ 
die Eilbeck, Er parts'^ ^^d^rte Official Receiver, [1893] 1 Q. B. 327; 

¥Oddfellows\Tr ^^^ 987, of theOraJd United Order 


. 1") Viet. c. 87), s. 14. ^ 


Part IV, — Duties of the Representative. 


251 


military debts, servants' wages, and household expenses are given 
a preferential charge (t). 

Preferential payments in the administration of insolvent estates 
under the bankruptcy laws are dealt with elsewhere (k). 

Guardians of the poor have no preferential claim in respect of 
the maintenance of a deceased pauper (/). 

Sub-Sect. 4. — Staiute-harred Debts. 

580. The representative has a right to pay a debt barred by any 
Statute of Limitation (m), but he may not pay such a debt after it 
has been judicially declared by a court of competent jurisdiction to 
be so barred (n). 

581. After an order has been made for the administration of the 
estate, any creditor or legatee has the right to set up the statute, 
notwithstanding the refusal of the representative to do so, against 
a creditor who comes in under the order to prove his debt(n), but 
not against the plaintiff in a creditor’s administration action (j;). 

582. Where none of the parties are desirous of setting up the 
statute, the court will not set it up on behalf of an absent 
beneficiary ( 7 ). Where an originating summons has been issued by 
the executors (r) for the determination, without administration of 
the estate, of the question whether a defendant is a creditor, the 
parties must be treated as standing in the same position as if an 
administration order had been made, and the residuary legatee is 
accordingly entitled to insist upon the statute being set up (s). 

The right to pay a debt barred by a Statute of Limitation is an 
exception to the general rule that it is a deraHtarit for a representa- 
tive to pay that which need not be paid, and is not to be extended 
to a debt to which the Statute of Frauds affords a good defence (0* 
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(#) Regimental Debts Act, 1893 (06 & 57 Viet. c. 5), s. 2 ; see also title 
Royal Forces. 

(/.) See title I^ankiiuttcy and Insolvency, Vol. II., pp. 97 et seq. 

(!) Laver v. Jiothani *So»s, [1895] 1 Q. B. 59. For the right of guardians 
to bo reimbursed tho^ expense of maintenance, see the Poor Law Amendment 
Act, 1849 (12 & 13 Vict. c. 103), s. 10, and title Poor Law. 

(m) Stahhrhmult v. Lett (1853), 1 Sm. & G. 415; Hilly. BaM-cr (1858), 4 
K. & J. 100, disapproving of a didum of Bayley, J., in .]LCtdloch v. Dawes 
(1820), 9 Dow. & Ry. (k. b.) 40, 43. The statute applicable to simple contract 
debts is the LimiUition Act, 1023 (21 Jac. 1, c. 10), and to specialty debts, the 
Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42). For the law upon the 
statutes generally, see title Limitation of Actions. 

r/i) Mid<jleii V. Midyhfj, [1893] 3 Ch. 282, C. iL 

(o) S/itwen V. Idndei'horsi (1831), 1 Russ. & M. 347 ; Moodie v. Bannister 
(1859), 4 Drew. 432. 

(p) Briipjs V. Wihon (1854), 5 De G. M. & G. 12, C. A. ; Fidhr v. Bedman 
(No. 2) (1859), 20 Beav. 014. 

(7) Alston V. Trollope (1860), L. R. 2 Eq. 205. 

(r) See R. 8. C., Ord. 55, rr. 3, 4. 

U) Re Uen/iam, Ilnnt v. Wen/tain, [1892] 3 Ch. 59. 

(t) Re Rownson, Field v. W/nte (1885), 29 Ch. D. 358, C. A. 
rarratt s Irnst (1870), 18 W. R. 084, a decision to the contrar 


(la) 

cited ; and see p. 2bSj jmt. 


In this case Re 
contrary effect, was not 
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583 . The inclusion of a debt by the representative, whether in 
an inventory exhibited in the Probate Division (a), or in an account 
filed in administration proceedings in the Chancery Division (6), or 
in the affidavit for Inland Eevenue (c), is a sufficient acknow- 
ledgment to take the debt out of the operation of the Statutes of 
Limitation (d). 

Where a partner is executor of his late partner and makes pay- 
ments of principal or interest on account of a partnership debt, 
such payments will, in the absence of proof to the contrary, be 
taken to have no reference to his executorial character, and will not 
keep the debt alive against his testator’s estate {e). 

The right of one of several representatives to pay a statute- 
barred debt against the wishes of his co-representatives has never 
been judicially determined (/). 

If an action be brought by the creditor against two representa- 
tives, and one admits the debt, while the other pleads the statute, 

the court accepts the plea of the latter as being most for the 
benefit of the estate (/;). 

The power of one of several representatives to keep a debt alive 
against the personal estate of the deceased by acknowledgment or 
piomise was, prior to the passing of Lord Tenterden’s Act (^), the 
subject of conflicting decisions (i). It has since been decided on 
the language of that Act that one of several personal representa- 
tives can by acknowledgment or promise in writing (k) keep a 
simple contract debt alive against the personal estate (0, but as 


(a) Smith V. Pooh (1841), 12 Sim. 17. 

V. Mayan (1851), 1 I. C. L. E. 691, 700; Bead v. Price, [1909] 

Jenkins v. Emmett, [1906] W. N. 201 ; Read v. Pria 

I.imitIiton o°F Action^^^ acknowledgments of debts in this connection, titl 

Belt 62S ; Brown v. Gordon (1852), b 

29b O.'a , where Bindley, L.J. 
a debt with knowleds^e that a representative might pay sucl 

point was however feft n l ‘^°'^’®P*’®®®^tative objected to the payment : th 

Asthuri/, [1898] 2 c’h. lll^per stiRmxG j'"^’ ! see, too, Astbury v 

(1823), 2 B &C 23- \f*r pemonal estate are Atkins v. Tredgoh 

authorities against ’ti ^ 9 Dow. & Ey. (K. B.) 40 ; th. 

IIatr(18lD 19 "m Ey. & M. 416. 

as showi„g\he law to bf tW t [^997] 2 Ch. 181 

representatives had nnt tKo or promise by one of severa 

Limitation ■ Lnf a:a , preventing the operation of the Statutes o: 

consider the law to be conclusively established 


Y . , • AlVl/ 4/Ut/ 

Bimitation ; hut he did not 
those authorities. 


agent duly authoiised^Vf^ premise may be made in a writing signed by 
c 97), s. (Mercantile Law Amendment Act, 1856 ^9 & 20 Vi 

/ 7 \ n. , 


c- 97), s. 13). 

(0 Be Macdonald, Dick v. Fraser, supra. 
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the Act does not extend to specialty debts, the question is still 
undecided as to such debts (m). 

Part payment of principal or interest differs in effect from an 
acknowledgment or promise, as such payment enures to the benefit 
of all persons liable to the debt, whilst the effect of an acknow- 
ledgment is confined to the person who makes it (n). It is 
accordingly conceived that one of several representatives can by 
such payment keep either a simple contract or a specialty debt 
alive against the personal estate of the deceased debtor (o). 

The representative does not either by his acknowledgment or 
promise to pay (p) or by part payment of princiiwl or ititerest (<7) 
render his co-representative personally chargeable with the debt : 
and the latter will not be liable for a devastacit if, without know- 
ledge of the debt having been kept alive, he pays away the 
assets (?■). 


584 . The representative has no power to keep a debt alive 

against real estate which is not vested in him as jiersonal 

representative (s), even where he is devisee in trust of the real 

estate, piovided it is not devised to him in trust for payment of 

debts (a). Against real estate which is vested in him as personal 

representative, it is conceived that the representative can keep the 

debt alive so long as the real estate remains vested in him : once he 

has divested himself of the real estate by conveyance to the heir or 

devisee, or by assent (/>), he can no longer keep the debt alive 
against the realty. 


585 . Time runs against a creditor whose cause of action accrue( 

duling the life of the deceased debtor, although administratioi 
has not been taken out to the estate, and there lias been no])ersona 
representative who can be sued (c). But as there can be no com 
plete cause of action until there is somebody who can be sued id) 
time does not begin to run against a debt payable after the debtor' 


(m) For ttio power of the party liable to keep a specialty debt alive b 
acknowledgment in writing, see Civil Procedure Act, 1833 (3 & 4 Will j 
c. 42), s. o : see also title Limitation or Actions ^ » u. 1 

^ (lO^Coope V. Cremve/i (186(1), 2 Ch. App. 112, pei- Lord Chelmsford, L.C., a 

v. Webster (1888), 37 Ch D 651 a 
p. 6o8, CiilTTY, J., expressed his dissent from the argnuLt that the payLn 

cl- e^ clr “"y way aVcTld 

Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14), s 1 

a f Mi.,, 

(s) fidauiav Pa(cs(1826),3 Ituss. 188; A./iarv v. .Gtw’v, [mil 2 Ch 

aJ V. 

Ch-lp^'/Ir V. Cress^oell (1866), ; 

(h) See Land Transfer Act, 1897 f60 & 61 Viet e q ^ 

a devisee for life, as a^'ainst the remainderman, and for\hat of a devisee^^^om 

Seh .rv rn ‘ f ‘ievisee of another port.onlo kLn 
debt alive, see title Limitation of Actions ^ ‘ 

' n y. Jloatwru/ld (1873), L. R.’l7 Eq. 71. 

d) Douglas V. torrest (1828), 8 Bing. 686, per Best, C.J., at p. 704. 
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death until administration has been taken out to his estate (e\ or 
until the executor, in case of testacy, has, before obtaining probate, 
so meddled with the estate as to render himself liable to be sued 
for the debts owing by the estate (/). 


586 . A trust created by a testator for payment of his debts out 
of his personal estate is inoperative to stop the running of time{g), 
but a trust for payment of debts out of realty, or out of a blended 
fund of real and personal estate, enlarges the period of limitation 
to twelve years where the testator has left real estate (A): the 
trust is inoperative where he has left no real estate (i). There is 
nothing in the Land Transfer Act, 1897 (j), to render such a trust 
nugatory (/c). 

A devise in trust for payment of debts generally does not revive 
a debt w^hich had become barred before the testator’s death (I)- 


Sub-Sect. 5. — The Bight to 'prefer a Creditor, 


587 . As between creditors of equal degree, the representative 
has the right to prefer one to another. Even after an action has 
been commenced against him by one creditor, he may, with notice 
of such action, voluntarily pay another creditor (jh), or submit to 
judgment in the subsequent action of another creditor (?i). 

A judgment or order for administration puts an end to the power 
of preference (o) ; but an order for an account by the representative 
does not (p). The representative will not be allowed payments 
made to a creditor after an administration order (g') : if he pays a 
creditor he does so at his own risk, and is only entitled to stand in 
the place of the creditor against the estate (?*); nor can he after 
the order make any admissions binding on the estate (s). 

The appointment of a receiver in an action puts an end to the 
lepiesentative s right to prefer (t), but the court will not appoint a 


W See JoU.ffe v. Pin (1715), 2 Vein. 694. 

TleWer (1804), 10 Ves. 93; Flood v. Patterson (1861), 29 
irohatfL I? executor who has acted before obtaining 

Jo,.. (1838), 4 Cl. & Fin.'382, H.^L. 

Lim tatiof Ch. D. 39 ; Real Property 

OF Actioxs^^^’ ^ ^ Limitation 


s “ «■ 

A-) Ite nails, Trmhy v. Balls, [1909] 1 Ch. 791 
1) Burl^e y. Jones (1813), 2 Ves. & B. 275 

Fu™ (1702), Colles, 229 ; Re Radcliffe, Deceased, 

mi « «, B. , Cb. ™ 


(1890), 24 Q B D 304 PA 7 Uh. D. 733: Vthartv. 

allo^yino• a P was held that the rule of equity 

creditor'’mii4 creditor after action brought by anothei 

/!) ' Ch.-602, pe. Romek, J., at p. 609. 

accifs, L R S. C. OrL 15, 

(?) Mtichelson v. Piper (1836), 8 Sim 64 

I T„n 24 Beav. 525. ‘ 

y SaddiirnP'^'-' (^®'2), L. R. 14 Eq. 503. 

Jessel, M.R., at p 73*4**^*'^’ Assiiruwce Society v. Radcliffe, supra, pei 
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receiver in order merely to deprive the representative of such right ; 
the applicant for a receiver must show that the assets are being 
wasted (a). 

Now that specialty creditors have no right to be paid in priority 
to simple contract creditors, the representative may pay the latter 
without providing for the claims of the former (5). 

Under the existing form of administrator’s bond given by a 
creditor, the creditor’s administrator is precluded from exercising 
his power to prefer (c). 

Sect. 3. — The Discharge of Liabilities not presentlg due, 

588 . The representative is not entitled as against creditors to 
make provision for contingent liabilities: such liabilities do not 
constitute a debt until the contingency has arisen (d), and accord- 
ingly a creditor, even of inferior degree, is entitled to be paid in 
full, without regard to the contingency of the liability ripening into 
a debt (^). 

But the representative can only distribute the assets amongst 
the beneficiaries without regard to contingent liabilities at his peril. 
Thus, if the estate comprises shares in a joint stock com )any not 
fully paid up, and the executor pays a legac}", and a ca I is sub- 
sequently made upon the shares, the representative is liable to pay 
the amount of the legacy toward satisfaction of the call (/’). 

589 . In the case of leaseholds protection is given to the repre- 
sentative upon a sale. Where the representative has satisfied all 
liabilities which have accrued due, and have been claimed, and 
has set apart a sufficient fund to answer any fixed and ascertained 
surns covenanted to be laid out on the property, although the 
period for laying out the same may not have arrived, he may, 
after assigning the lease to a purchaser, distribute the residue 
of the estate amongst the parties entitled, without making any 
appropriation to meet any future liability under the lease, and 
is fi eed fiotn all personal liability in respect of any future claim 

under the lease; the right of the lessor to follow the assets is not, 
however, to be prejudiced (//). 

Vheie, theiefore, the estate is subject to contingent liabilities, ' 
the lepiesentative ought not to distribute the assets amongst the * 
beneficiaries without the sanction of the court. The order of the ' 
couit authorising the distribution is, provided the representative 

V. Brooke {IsQoy 4o Ch. D. 569. 

(**^"*1^ Palmer’s Act) (32 & 33 Viet 
c. 46) ; Be *S«m.so//, Itobhim v. Alexander, [19061 2 Ch 584 C V 

(r) See p. 207, ante. » • - ♦ 

P/) See Re Ihmjreares, Dirks v. Hare (1890). 44 Ch. D. 236, C. A. 

Vern. 101 ; Read v. Blunt (18;J2). 5 Sim. 567. 

(/) layli^ V. laylor ( 8*0), L. R. 10 Eq. 477. For his right to have the 
payment l eluiuled by the legatee, see p. 'm,posL 

{<}) l.aw of Property Amendment Act, 1^9 (22 & 23 Viet. c. 35) (Lord St. 
lieonaid s Act), s- A similar protection is given by s. 28 of the Act in the 
ciise of a sale of prf)perty held on chief rent or rentcharge; the protection 
extends to property held on a fee-fann rent [Miliar v. Hinclair, [19031 I I. R 
loOj. As to rights of lessor in general, see title Landlord and Tenant. 
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keeps back nothing which ought to be disclosed to the court, a 
complete indemnity to the representative in respect of the conse- 
quent application of the assets Qi), and it is therefore unnecessary 
for the court to retain funds in court for his protection, or, it 
is conceived, to direct the beneficiaries to indemnify him (i). But 
where the representative by remaining in possession of the deceased’s 
leaseholds, renders himself liable to be sued in his personal character 
as assign of the term, he is entitled to be secured against the 

lessor s claims by retention of assets or by a proper indemnity 
from the beneficiaries (/c). 

It is not the present practice of the court to retain funds in court 

foi the protection of a future contingent creditor (/), nor is such a 

cieditor entitled to obtain an order for the administration of the 
estate {in). 

Sect. 4.— The Right of Retainer. 


oXJB-Sect. 1 . — Out of what Assets. 

590. The right of retainer is a personal privilege of the repre- 
sen a ive, as against creditors of equal degree, to retain out of the 
legal assets of his testator or intestate sufficient to meet a debt 
wing 0 ™self. The right is one recognised by the law on the 
giouncl that the representative cannot sue himself and would there- 

eiUnrr ^ ^ woi’se position than any other creditor, who, by 

judgment, would obtain priority over the 

lepiesentativeOO; the right may also be described as the correlative 

f p’eference, the creditor representative having the 
An to another creditor of equal degree (o). 

ti fltni- ic ^ cannot retain (p), and a creditor adminis- 

Onp pf terms of his bond from retaining (?)• 

1‘ ''"ere L retains all 

sentativp^IlV^ strictly confined to legal assets (s) : thus the repre- 
eannot retain out of real estate devised to him in trust for 

Smith V. Smg//n8()l!^l°Drp^ ^ v. Barrett (1857), 24 Beav. 413; 

^ w. * ^84 ; Re King, MeJlw v. South Australian 


p J9; lu Baher, 

■LilNDLEY, L.J., at p. 272 -I-I VAX. JL/. 

I?) C'HWtl V. 3 T M.E., at p. 571. 

:? Practice Note f sqqi^ Rep. 587. 

(r) Chapman v. Turner P' 

(s) Be Poole's Estate Thl^ ' n 

Thompson v. Bennett (1877), 46 L. J. (CH.) 803. 
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sale (t), nor out of real estate made assets in equity by statute (w), 
nor out of real estate which vests in him as personal repre- 
sentative (w). 

691 . The right, however, extends to all legal assets, whether they 
have come actually or constructively into the hands of the repre- 
sentative (.r), including money which has been paid into court while 
he was representative, and which, but for such payment, would have 
come into his hands (a). The right is exercisable against funds which 
the representative himself has paid into court (/>), or to a receiver 
appointed by the court (c), and there is no need to assert the right 
before such payment (d); but it is not exercisable against funds got 
in by a receiver (e). The right has priority over the costs of an 
action to administer the fund (/). 

Where the representative dies before the payment into court, and 
his representative is not also the representative of the original 
testator or intestate, the foundation of the right is gone, and the 

last-mentioned representative has no prior claim to the fund in 
court (f/). 

Where the estate is being administered in bankruptcy the right 

extends to such assets only as have come into the executor’s hand 

either actually or constructively, before notice of a petition for an 
administration order (/i). 


Sob-Sect. 2. — In respect of what Debts. 

592 . A representative may retain as well for an equitable as fo] 
a legal debt. Thus the right of indemnity belonging to an executoi 
who is surety for an unpaid debt of his testator creates an equitable 
debt in respect of which he may exercise his right of retainer (i) 

(t) Bain V. 6W/cr (1871), L. E. 12 Eq. 670. 

(ii) Hallers y. I(a/<e/*s (1881), 18 Cli. 1). 182. Real estate is made assets ir 
AV Estates Act, 1833 (Lord Romilly s Act) (3 & 

ff 111* 0* I*' xy* 

1 siv V-T’ [1904] 1 Ch. 52; Land Transfer Act, 

1807 (00 oc 01 Vict. c. ().j). 

{^) Pul, nan V. Mmduws, [1901] 1 Ch. 23.3. In this case the fund in court was 
held nevei to have been in the constructive possession of the representative. 

r 'iT-l C. A. : Re Co,npton. Norton v. 

Compton (1 She) 30 1^, C. A., per Cotton. L.J., at p. 19; Rt Lanaleu, 

Johnson v. Lamjletfy [1899] W. N 23. r » J Jy 

'6) Clasminy. /dews (1S28) 5 Euss. 29 ; Langton v. Higgs (1832), 5 Sim. 228. 

• is V. Harris, n (1886), 32 Ch. Id. 395.^ 

,1) ,Staldscli,nidt y Lett (1853), 1 Sm. & G. n:,,per Stoart, V.-C., at p. 420. 

JtlllfTe’ntfl- J- 31 Ch. 1). 440, following%ith 

reluctuice) he But Birt v. Biut (1883J, 22 Ch. D. 00-1. 

{/) thumm w. Dewes, supra; Tipping v. Bower 1 Hare, 405. 

““ this point overruling Wilson v. 

t,>le\uvi!pnp'i‘''v’ (*^91), 8 Morr. 65; see also 
Ini V , f tho Vol. II., p. 214. For administration iu 

Insolvency. Voh insolvent, see title Bankroptcy and 

dT' -i [1896] 1 Ch. 956. The equitable right, 

(iilmut T only to a simple contract debt v. 

the executor ’is'eniitlltu'^' question may therefore arise whether 

teTtorwhifh Li ’ r i, executor is entitled to retain for a debt of his 
testator which he has discharged as surety (Boyd v. Brooh (1864), 34 Beav. 7). 

H.L.— XIV, „ 
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and an executor partner is entitled to retain in respect of a balance 
to be ascertained in chambers upon taking the partnership 
accounts (k). 

A married woman may retain for a loan made to her husband, 
although the estate is insolvent ; the statutory bar which prevents 
her from proving for such a loan in the case of the insolvency of her 
husband’s estate in competition with her husband’s creditors for 
value does not affect her right to retain (Z). 

The representative may retain for a debt due to himself and 
another jointly 

693- Where the representative is an annuitant under a covenant 

entered into by the deceased, he cannot retain in respect of future 

instalments of the annuity, as such future instalments do not 

constitute a debt upon which he could sue (?;), nor can he so retain 

where the estate is being administered by the court as an insolvent 

estate, though he has a right to prove for the estimated value of the 
future instalments (o). 

The right of retainer is not restricted to an ascertained debt; it 
extends to damages for which there is a certain standard or 
measure, such as damages arising from breach of contract, or from 
the liability to replace chattels ; it does not, however, extend to 

amages which are in their nature arbitrary, such as damages 
founded upon torts (p). 


blrred°debts. f iu respecfc of a statute-barred 

\?)> tiut this right IS an exception to the general rule that it is 
a devastavit if the representative pay that which need not be paid, 

and IS not to be extended to the case of a debt to which the Statute 
ot Trauds is a defence (r). 

r°pSen"ta«ve .“g^t is not restricted to a debt due to the representa- 

as represen- ^ person who IS the representative of two estates, 

• is entitled to retain on behalf 

the cieditor estate (s), but he cannot be compelled to do so where 


LUC xuumea Womens 

title Husband AND Wife. ^ 

supra*; Crowder v. Stewart (188( 

(1885), 29 Ch. D 934 C Marine Hydropathic Co. V. 


(1826), 9 Bayley, J., in M'Culhchy. Dc 

844; Clinton v Proli v. Itudd (1858), 27 L. J. (' 

Statutes of Limitation*^see til! 

(r) Re Rownxnn of Actions. 

P-Wl, ante. ’ 29 Ch. D. 358, C. A.; see note 

1 Coll. 81, 85; Wynch v. Grant (1854), 
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the debt is equitable (^). So, too, the executor of an executor is Sect. i. 

entitled to retain for a debt owing by the original testator to his The 

executor, if he himself represents the original testator (a) ; but if ^'Sht of 

he does not himself represent the original testator his right of 

retainer is restricted to such of the assets of the latter as° came 

into the hands, either actually or constructively, of his immediate 
testator (6). 


_ 596 . The representative of a sole surviving trustee who dies Debts due to 
indebted to the trust estate is entitled to retain in respect of the ■'cpresentative 
debt due to the trust estate (c), and if he himself acts as trustee he 
can be compelled by the beneficiaries to retain (cl) ; but he is not 

bound to act as trustee (c), and if he refuses to do so he cannot be 
compelled to retain (/). 


597 . In the converse case the representative may retain for Debts due to 
money due from the deceased to a third j^^rty in trust for the ti'ird party as 
representative (ry), but the trust must be an absolute trust for the 

representative ; if the representative has only a limited interest in 
the trust fund he cannot retain {It). 


u "'ho has obtained a grant of administration on Debts due to 

behalf of an infant or a lunatic may retain either for a debt due to person having 
himself (i) or to the person on whose behalf he holds the grant (k ) ; 
but a person who being manager of a body corporate obtains a grant min'istradon 

on belialf of but not expressed to be for the use of the corporation behalf of 
cannot retain for a debt due to it {1). another. 


599 . The right is exercisable only as against creditors of equal 
degree. "Where the executor is a simple contract creditor, it has 
been held that he cannot retain as against specialty creditors (m); 


Against whom 
right exer- 
cisable. 


(0 Soo lie BemU Ward Y. Benelt, [190G] 1 Ch. 216, C. A., discus.sing on this 

fisS)!' 23 L B ' ''' 

1 (1823), cited 

(h) Be Comidon Norton y. Compton (1885), 30 Ch. D. 15, C. A., qualifying 
n this respect 11 2 /so« v. 6WuW/(18S3) 23 Ch D 704 » 4 .) o 

in /'j ■ ■ ^ Be button, Hardwkky. ,S««o« (1887). 57 L T 14 

yi)Dao,es y Barr,,, [1899)1 Ch. m2, per Ko.MEU, J., at p. 609; Re Lett' 

L.J., at p. 233, explaining the 

aecision ol IComlu, J., m Davies v. Parry, suiA'a. ^ 

[19()4]^"ch''7S"'"" V. BiiBep, 

{/,) Be Dunuin;,, llatherley y. iJuunimj (1885), 54 L. J. (cn.) 900. Be Ha,naard 

1 ‘4hn**&^St ^ deciding that Loomes v. Stothard (1823)’ 

1 Si n A bt 4o8, must bo treated on this point as oveiTuIed. ^ 

(0 Com. Dig., tit. Administration (F) 

(C) Franks y. Cooper (1799), 4 Ve.s. 763. 

C) he Richards, Lauson y. Ilarve,,, [1901] 2 Ch. 399. 

(188 A 3fch''b Paxton 

^ 'Notwithstanding the iudg- 

monts dchveied by the Court of Appeal in Be Samson, Bobbins y^ At examkr, 

s 2 
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600 . The representative’s right of retainer is a mere passive 
right. He does not lose the right because he has done nothing to 
assert it before there was any occasion to do so : it is only when 
someone seeks to take assets out of his possession that it becomes 
necessary for him to assert his right (o). 

He is entitled to exercise it after a full judgment for the 
administration of the estate has been made (a), even when he 
himself has instituted the administration proceedings and has 
submitted to account (6), Where an order has been made for the 
administration of the estate of an insolvent testator in bankruptcy, 
thus vesting the estate in the official receiver (c), the executor is not 
deprived of the right to withdraw from distribution assets in his 
possession which he has a right to retain (ci), nor is he deprived of 
that light where, in ignorance thereof, he has paid over the assets 
to the official receiver and proved for liis debt in bankruptcy, if on 
discovering his error he withdraws his proof (e). 


601 . The representative may, however, have so conducted him- 
self as to have waived his right (/), and if in an action at law brought 
by a ci^diior of the deceased he fails to assert his right to retain 
either by a plea of retainer or by giving the retainer in evidence 
under a plea of plene administravit, and judgment goes against 

im, e cannot subsequently set up his right against the judg- 
ment creditor (3). r b 6 


’ ?■ A’ A® inference from which is that the principlf 

dntv o a oonrf f ^^ould appear still to be th( 

for a simnlp mii'f 'A ^^at the representative cannot retair 

cred^itors (Re Jennes, Oetzes v 

03 bol. Jo. 376, per Neviitf ^ 

& [189<s] 2 Ch, 562. 

Re Rhoades ^Ex^n I* ^ Stuart, V.-C., atp. 419 ; 

p 3or%tL “A’ 2 Q. B. 347, 0. A., per I.indley, M.E., at 

was a creditor l ^“^borities go far to show that it an executoi 

pay the debt fanrl nH ^®s'ator, and had assets in his hands sufficient to 

iome v! (iwol (iorrf)(155S), 1 Plowd. 184; but see 

(ch!| sTr” (iS24), i Sim. & St. 588 ; Sharman v. Rudd (1858), 27 L. J- 

I Ok' a- “>»■ 

[e) '°A n’afmfn A JR'oades, [1899] 2 Q. B. 347, 0. A. _ 

attributable to i!>nn « V olbcer of the court in mistake, though 

the law, will be set right by the curt, so long as 

James (18741 9 Ob A moneys in his hands {Re Coudon^ Ex 'parte 

16 Q. B. L. 308 C A Carnac, Ex parte Simmonds (188o), 

1 Ch.^ 84A a a!' i 538, and Trevor v. Hutchins, [1896] 

( 9 ) Re Marvin, Crawter v. Marvin, [1905] 2 Ch. 490. 
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602. When the debt due to an executor exceeds the value of the 
testator’s assets, the executor is not bound to realise the assets 
before exercising his right of retainer, but is entitled to retain the 
assets in specie in satisfaction of his debt (li). 

Sect. 5. — Legacies. 

Sxjb-Sect. 1. — In General. 

603. Legacies are ordinarily divided into two classes, namely, 
specific legacies and general legacies ; the latter class are also de- 
scribed as legacies of quantity or number (i). A specific legacy must 
be of something forming part of the testator’s estate : it must be a 
part as distinguished from the whole of his personal property or 
from the whole of the general residue of his personal estate ; it must 
be identified by a sufficient description, and separated in favour of 
the particular legatee from the general mass of the testator’s per- 
sonal estate {Ic). 

A general legacy, on the other hand, may or may not be part of 
the testator’s property : it has no reference to the actual state of 
his property, and is a gift of something which, in the event of the 
testator leaving sufficient assets, must be raised by his executors 
out of liis general personal estate. Whether or not a particular 
thing forms part of the testator's personal estate is a pure question 
of fact : so long as it is the testator’s at his death it is capable of 
being specifically bequeathed (/). Whether or not it has been 
separated from the general personal estate depends upon the true 
construction of the will. In the case of real estate a devise, whether 
of a specific property or by way of residue, is specific 0;i). 

604. There is a^ third kind of legacy called a demonstrative 

legacy, which consists of a 2^6cuniary legacy payable out of a 

particular fund. Such a legacy has the following advantages — 

namel}'’, (1) it is not adeemed bj'’ the total or partial failure at 

the testators death of the fund out of which it was directed to be 

paid, but becomes payable out of the general personal estate to the 

extent of such failure, pari with ordinary general legacies (n); 

and (2) it does not abate with the general legacies until after the 
particular fund is exhausted (o). 


{h) [1898] 1 Q. E. 282, discussing WoodwanU 

na>ai {Lord) {looH), 1 Plowd. 184, and Chapman v. Turner (1739), 9 Mod. liei 

(0 Swinburn on Wills, 7th ed., 308. 

(k) Hoihamte,i y Hhenon (1875), L. E. 20 Eq. 804, per Jessel, M.E., atp. 308 
LoierUon v. ISroa.lhent (1883), 8 App. Cas. 812, per Lord Selborne, L 0., a 

p. olO. 

Fontaine v. Tyler (1821), 9 Price, 94 ; Stephenson y. Dowson (1840), 3 Beav 
lo'ci. Api'T3V' ^ Lancejield v. lyyidden (1874) 

ToUJi Z (1825), 2 SiiB. & St. 354. As tj ademption o 

legacies, see title Wills. ^ 

(o) Mullins V. Smith (18G0), 1 Drew. & Sm. 204. 
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605. A legacy may fail on any of the following grounds— namely, 
uncertainty, death of the legatee in the testator’s lifetime, ademp- 
tion, satisfaction, attestation of the will by the legatee, and non- 
fulfilment of a condition (p). 

Sub-Sect. 2. — Payment. 

606. An executor is under no obligation to give notice to a 

legatee of a condition attached to liis legacy, even though he may 

derive a personal benefit on the breach of the condition by the 
legatee (g). 

Ihe executor has a year within which fully to inform himself of 

the state of the testator’s propert}', and during that period he 

cannot be required to pay any legacies, even though they are 

expressly directed by the testator to be payable within the 

j^eai (?) ; he is, however, entitled to pay them within the year if he 
chooses (s). 

607. An annuity given by will runs from the death of the 
es atoi (<), but the first instalment, in the absence of a direction 
0 the contrary (a), does not become due until the expiration of the 

year , nor does a sum of money directed to be invested in the pur- 

c ^se 0 an annuity carry interest before the expiration of the 
year (/>). ^ 

* annuitant is not entitled to have the residuary estate kept 
in an o meet his annuity; he is only entitled to such security as 

piactically certain that his annuity will be paid in 

. to be invested in the purchase of an annuity 

l^Satee is a vested legacy, and the legatee may 

Wnti in an annuity. Sliould the 

etSn testator but die before the money is laid out, or 

wlinqp t\a Ml available — as during the life of a person after 

tecv J niadeW-it is slill a vested 

g y* may be claimed by his personal representatives {e). 


of legacies, see title Wills. 

Ooifld, [1906] i Ch. 2V* [1004] 2 Ch. 606, C. A. ; Re A/ac/cay, Mackay V 

13 Ves, 325, 333 • liemm ^ P^^^oyre (1807) 

(«) Qariklh^l V Sr 1^04^ u . o^ 

Turn. & E. 232, at p 241 ^ ’ ^ (1823); 

no. As to annuities genlL^ "L PRkeriny (1838), 9 Sim. 

(a) Houghton v. Franklin and Annuities. 

(1^31), 2 Kuss. & U. 531 ^ ^ 390; Iriuin v. Ironmonge 

f 1 \ T) ^ T.t « ^ _ * 


Harbin V. Mastei 


( 1 \ D 7^ ~ 001. 

('■) Re Plrry’scluyu T- 222. 

[1896] /ch. 351, ‘(f A*' ^ ^"0; see, too, 

(S YafesVc^‘'’y\^^^'b’ 9 ^es. 6. 

^95; Palmer V, Crau7inl]f\}\i\ » Barnes v. Rowley (1797), 3 Ve 

of a ^nd to meet ^ Swan. 482. The setting aside by the com 

administration act onlv ^ legacies charged on residuary estate is a 

Evans and BettelPQ r release the residue from the charg 

s Contract, [1910] 2 Ch. 438). 
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The same principle applies to a direction to purchase an annuity of 
a particular amount. The right to take its value in cash instead of 
the annual payment vests in the annuitant on the testator’s death, 
and should the annuitant die before the annuity is purchased, his 
personal representatives are entitled to such a sum as would, at 
the testator’s death, have purchased the annuity (/). 

608 . The right of a contingent legatee is limited in a manner 
similar to that of an annuitant. His only right is to have security 
for the payment of his legacy if the contingency arises (<'/). If an 
executor, without going to the court, can prove that he has acted 
reasonably, and that he has set apart an ample sum to answer the 
legacy and has invested it, and has then proceeded to distribute the 
residue, he will not be held personally liable to make good the loss 
if it should turn out that the sum so retained is not sufficient to 
answer the contingent legacy (h). 

609 . An executor should, so far as possible, preserve articles 
specilically betpieathed, and, unless compelled, he ought not to 
apply them in payment of dei)ts (/). The cost of getting in a legacy 
specifically becpieathed ought to be borne by the general estate (/c), 
but the cost of warehousing and preserving, pending distribution 
of assets, articles specilically bequeathed, in the absence of a direc- 
tion to the contrary, ought to be borne by the specific legatee (Z). 
A direction that the testator’s testamentary expenses should be 
borne by his general personal estate is sufficient to throw such 
expenses on the general personal estate (m). 

610 . Where there is a bequest of money to or in trust for a 
legatee absolutely, but with a direction for the enjoyment or appli- 
cation of the money in a particular mode, as towards purchasing a 
country residence, the legatee is entitled to receive the money 
regardless of the particular mode directed for its enjoyment or 
application (n). 


{/) Dawson (18.n ), 1 Russ. & 600; lie Rohhins, Bobbins v. Apyye, 

[1907] 2 Cli. S, C. A. When the annuitant dies before the purchase of the 
annuity, but after i>ayment to him of instalments of the annuity, his represen- 
tatives are entitled to such a sum as would have purchased the annuity on the 
date of the payment ot the last instalment, together with interest at 4 per cent, 
on that sum irom that date, even though the date falls within a year of the 
testator’s death {Be Brunniog, aamnwn v. Dole, [1909] 1 Ch. 276). 

(,v) Webber v. Webber (I82;j), 1 Sim. & St. dll ; King v. Alalcoit (1852), 

(/O Be Halt, Foster v. Afetcalfe, [lOOd] 2 Ch. 226, C. A., per Romer, L.J., at 

i) Dbirke v. Ormowic (/tar/) (1821), Jac. 108. 
k) Berrg v. Mcddowvruft (1841), 4 Reav. 197, 201. 

(/) /.V Btarce, FmUhleg v. [17//.^, [1909] 1 Ch. 819, 

(m) Sharp v. Lush (1879), 10 Ch. 1). 468. As to what is to be included under 
a direction for payment of testamentary expenses, see titles Estate and Other 
Ueath Duties, Vol. XIII., p. 219 ; Wills. 

(//) Knox J/otham {Lora) (1815), 15 Sim. 82; Lassenre v. Tierneg (1849), 
1 Mac. (j. 551; Be Slciu}iers Trnsts (1860), 1 John. & 11. 102; see, too, 
l arloiv V. Grant (1684), _ 1 Vern. 255; Nevill v. NeviU (1702), 2 Vern. 4dl ; 
Barton v. (.ooke (1800), 5 Vcs. 461, at p. 46d, as to the right of an infant to a 
sum directed to be applied in placing him out as an apprentice. 
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_ 611 . Similarly where a legatee takes an absolute vested interest 
m a sum of inoney on attaining the age of twenty-one, a direction 
that the sum is not to be paid to him (o), or is to be accumulated (p) 
until a subsequent period, is to be disregarded, unless during the 
interval the property is given to another. The principle is equally 
applicable where the legatee is a charity, corporate or un incorporate (5). 

612 . Proceedings for the recovery of a legacy are barred after 
we ve yeais next after a present right to receive the same has 
accrued to a legatee capable of giving a discharge for or release of 
tne legacy ; m the case of part payment or acknowledgment a further 
period of twelve years is allowed (r). In the case of an immediate 
legacy to a person sm juris, time begins to run from the death of 
the estator, and not from the expiration of one year after the 

infara f ’1 1^^ does not begin to run in respect of reversionary 
nnc!«o<f'^ 0 onging to the testator until they have come into the 

possession of the representative (t). 

annuity out of personal estate amounts to a 
legacies, and time begins to run against each 
navalilpi'.j'i Y rom the dale at which sucli instalment becomes 

annuity is charged upon real estate it 

after nnn.Tmv ” of the Statutes of Limitation, and 

lost(f)) P‘Y™ent for twelve years the right to the annuity is 

bv^a^^pxppnip!^^^'^ limitation does not apply to a legacy held 
opoQ an express trust ; but it is necessary for the 

6G^; ^od-ev. Rode 9 Beav. 

V. Shea, [1907] I’ch 470 ' [1^94] 3 Ch. 204; Re Couturier, Rouiurier 

V. Mitstermai) [18951^^ 5 affirmed, nom, Wharton 

Real Piiertv f e a ^ojitle CnARixiES, Vol. lY., p. 157. 

title Limitation of Acttons ^ 

of Romtlly, M n disapproving a 

at p. 450, and holdinl (No. 2) (1857), 24 Seav. 448, 

Aocr// Board v. Monarch 

receive is not equivalent to n nvJ' ^ present right to 

tation placed by Kekewtptt to enforce payment. The interpre- 

Ch. 2f)o, reversed on another nn’’ McLau(/hlhi v. Penny, [1906] 1 

m the Law of ^ ^ Ch. 340. C! A., upon the same words 

in direct conffict “ I860 (23 & 24 Vmt. o. 38), s. 13, is 

Hornsey Local Board v Mnnn placed upon the words in the case of 

^ (0 Adams V. Barrl\l{T^^^^^ supra, 

(1890), 63 L, T. 329 332 A 4 ' ^85, 290; Re Ludlam,, Ludlam LudJam 

* ' ® 0 a share under an intestacy, see pp. 284, 285, 

264 ; see Re (1886), 15 L. K. &• 

'4 L T. 572. c. A. " 112; Jones Withas (1896), 

(5) Dower v. Dmi'P^ 

-n^* f** 231. For the Hughes v. Coles (1884), 27 

Peal Property LimitTtmr. a upon the recovery of rents, see 

Limitation oi & 88 Viet. c. 57), s. I, and title 

Annuities. ’ annuities generally, see title Eentcharges 
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legatee to make out that the executor is an express trustee. The 
fact that the legacy is subject to some implied trusts does not 
deprive the executor of the benefit of the twelve years’ limitation (c). 

Where an executor-trustee is functus officio as executor, and has 
become a trustee of a fund upon the trusts declared by the will, a 
claim against him in respect of that fund is barred at the expiration 
of six years, except where it is founded upon any fraud or fraudulent 
breach of trust to which he was party or privy, or is to recover 
trust property or the proceeds thereof still retained by him, or 
previously received by him and converted to his use(d). 

As against the laud upon wliich a legacy may be secured, whether 
by charge or by an express trust, the remedy of the legatee is barred 
at the expiration of twelve years (c), notwithstanding that throughout 
that period the testator’s interest in the land may have been 
reversionary (/), or subject to prior incumbrances {(/). 

615. Payment of a legacy without notice of his bankruptcy to a 
bankrupt legatee before the trustee in bankruptcy has intervened 
is good (h), 

Sub-Sect. 3.— 


616. The bequest of a legacy, whether it be general or specific, 
transfers only an inchoate property to the legatee ; to render it 
complete and perfect the assent of the executor is requisite (i). The 
right is one which will devolve upon the legatee’s personal repre- 
sentatives, should he die before the assent is given (k). In the case 
of a release by will of a debt, the assent of the executor is necessary, 
as the release in effect amounts to a legacy of the debt (/). 

The necessity for assent applies to residuary bequests, and the 

executor may assent to part of a residuary gift without assenting 

to the whole (/a). The doctrine which always applied to chattels 

real has been extended to real estate which vests in the personal 
representative {n). 

617. An executor has no power to attach as a condition to his 
assent the performance of some subsequent act by the legatee, 


Swaiii V. 

Ch. 304: 


(c) Jle Davis [Jane), lie Davis [T. I!.), Evans v. Moare, [1891] 3 Cli. 119, C. A. ; 
Re Barkfi\ Ruxtfn v. Lamphell^ [1892] 2 Ch. 491. The twelve j’ears limitation 
101 the recovery of a legacy charged upon land and secured by an express trust, 
provided by s. 10 of the Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57 , 
applies only as ajrainst the land on which the legacy is charged 
Jd) Trustee Act 1888 (ol & 52 Viet. c. 59), s. 8; Re Swain, I 
Bpnjjeman, [18,)1] 3 Ch. 233; Re Paqe, J<fnes v. Morgan, [18931 1 
he limmis, ISixon v. Smith, [1902] 1 Ch. 170. ^ 

[e) Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), ss. 8, 10; see 
generally on the subject, title Limitation of Actions. 

(f) Re Owen, [1891] 3 Ch. 220. 

(l^b2), 11 \V. R. 101. In the case of Faulkner v, Daniel 
(1843), 3 Hare, 199, no question of statutory limitation arose. 

\h) Re Rail, [1899] 2 1. R. 313, C. A. 
i) Toller, T>aw of Executors, 306. 
k) VVnt. Off. Ex., 14th ed., at p. 69. 

0 SiUhorp V. Mox.ton (1747), 1 Ves. Sen. 49, per Lord IIardwicke, L.C., at 
p. oO. 

if (1893), 41 W. E. 619 ; but see Elliott v. Elliutt (1841), 

9 M. & w. 23, per ParkE, B., at p. 27. ' 

(n) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 3 (1). 
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though he may apparently agree to give his assent upon the per- 
formance of a condition precedent (o). In the case of real estate 
the personal representatives may assent or convey subject to a charge 
for the payment of any money which they are liable to pay(p). 

The assent once given is irrevocable (q), and the title to the thing 
bequeathed vests inimediately upon the assent in the legatee, so as 
to enable him to bring an action at law against the executor or any 
othei person in possession of the bequest (?■). The assent relates 
back to the testator's death (,s), and the legatee has the right to 
recover the intermediate profits of the thing bequeathed {t). 

618 . The assent may be express or implied ; it need not be in 
wilting, nor need it be given in any particular form (a). Informal 
expiessions, if sufficiently clear to indicate intention, may amount 

0 an assent (b). The assent may also be implied from the conduct 
0 le executor. Thus the application, in the maintenance of 
intants, of rents of leaseholds bequeathed to the executor in trust 

01 rnaintaimng them during minority and afterwards in trust for 

me legatee on attaining his majority (c), allowing a legatee of 
a eim o lecene the rents and profits ((/), the payment by the 
execu 01 of lent, coupled with the charging of the legatee with the 
pa} men s m account (c), the payment of a charge subject to which 
■Rnf given (/), would amount to an assent to the bequest. 

inv executor has made general payments 

^ legatee of leaseholds and other property, not 
^ on account of the rents, is not, in the absence of 

sufficipnf subject by the executor to the legatee, 

_ ^cient to enable th e court to infer an assent (.</). 

ed.,p. 429. 

no\lt;So ^ (1). The charge does 

the debtor 'would not 1 ^ personal representatives of 

estate, and therefore where ^ parted with the whole personal 

statutory notices tn nwlif +? personal representatives have given the usual 

have no notice at^hc Hn+1 ""PPb' to debts of which they 

Contract, [1901] 2 Ch oonveyance to the devisees {Re Cary and Lott's 

(7) Rodl v. Robinson (IGSl), 2 Yent. 358 

JhlV ZyeZnd ^ WiUia^ns v. Lee (1745), 3 Atk. 223; 

Cnlvcrhonse, [18961 2 (’h 9 i ' (tb02), 3 East, 120; Re Calverhoase, Cookv. 

executor upon a nroini<^P fr.* ^tion at law cannot be brought against an 

B. & C. 542). As\o a ^pln\ legacy (Jones v. Tanner (1827), / 

see pp. 335 et scy pod ^ ^ ngbts to institute administration proceedings, 

(°) L the 2 Ch. 180. 

authorise the regiftrar tnlw r must be in a prescribed form to 

of the land fT.nnrl j.. the person named in the assent as propiietor 

(4)). For pre- 
1903. Sched. !•> 

bslaTc; p'OPEETY AND CnATTEI.s‘EEAT. ’ 

narnard v. i'am/mt (1832), 3 B. & Ad. 675; 

C (G). ^ ^^®4I). o My. & Cr. 63; aud Com. Dig., tit. Administra- 

d) WeurOff^Ep''f4t? ^ 539. 

\JJ norne I home, [1S93] 3 Ch. 19G. 
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In case of dispute the question whether there has been an assent 
or not is generally one of fact to be left to the jury (Ii ) ; but where the 
question turns upon an expression which is ambiguous, and applies 
equally to either view, it is no evidence at all for the ]ury(i). 

An assent to a life interest is an assent to the interest in remainder, 
and conversely an assent to an interest in remainder enures for the 
benefit of the tenant for life (/:). 

619. In the case of a gift to the executor assent is equally 
necessary, and the assent may be either express or implied (1). 
If the executor in his manner of administering the property does 
any act which shows that he regards himself as owning it bene- 
ficially, that is to be taken as evidence of his assent; but if his 
acts are referable to his character of executor, they are not evidence 
of assent (m). 

Where a term has been bequeathed to an executor for his life, 
mere entry into possession is not sufficient to amount to an 
assent (n). Such an assent would amount to an assent to the 
bequest in remainder (o), and thereby prevent the executor from 
availing himself of the estate in remainder for the purpose of 
paying debts or legacies (p). A similar rule applies to a gift to an 
executor of a life interest in furniture (q), 

620. Tlie assent of one of several representatives to a bequest 
of personalty is sufficient (r), even t lough the bequest be to 
himself (.s) ; but in the case of real estate the concurrence of all the 

personal representatives in whom such estate is vested would appear 
to be necessary (t). 

An executor may assent before probate (u), and the assent will 
not be allected by his dying without having obtained probate (b). 

9 'SL & AV. 2.‘J, 27 ; Mason v. Farndl (1844), 12 

(i) Jhe (1. Chahjey y. Harris (1847), 10 M. & W. 517, }>cr Aldeuson, B., 

iit p* o2()* 

[J-) Went. Off. Lx., 14th ed., 420; Adems v. Peirce (1724), 3 P. Wms. 11; 
Ucueri’^oH V Liverpool Corporation (1874), L. K. 10 Q. P. 81; Com. Di-., tit. 
Adinimstration, 0 (0). o . 

(1) Toller, Law of Executors, ,34o. 

(»0 J)oeA. ILn/es v. Sfnrpes (1810), 7 Taunt. 217, /;er GlIiBS, C.J., at p. 223. 

n renton v. Cleyf/ (1854), 9 Exuh. GsO, an entry by an executor into possession 

+ ^ li disposition of it by his will, were held to amount to an assent 

to the bccpiest to himself. 

V. sturrjes, Siqyra ; Doe d. Starnes v. Tatchetl (1832), 3 B. & Ad. 
0/0, b80. ^ ^ 

(o) See note (/.), supra ; Trail v. Hull (1853), 22 L. J. (cn.) 1082, per Lord 
Ckanwoiitii, at p. 1083. 

supra, at p. 221 ; A.-O. v. Potter (1842), 0 Beav. 

'<l) Itiehards v. Browne (1837), 3 Bing. (x. c.) 493. 

r) Went. Off. Ex., 14th cd., 413. 

s) Pownson v. TieLc/l (1819), 3 B. & Aid. 31, 40. 

(f) l^and Transfer Act, 1897 (GO & G1 Viet, c. G5), s. 3 (2). This applies even 
0 an executor who has not proved, provided he has not renounced (//e Pawley 
and Lonilun and Provincial Pmde, [1900] 1 Ch. 58) ; see also p. 298, post. 

« Went. Oft'. Ex., 14th ed., 82. ^ 

(d ](nd.; Brazier v. Hudson (183G), 8 Sim. 67. As to executor’s liability to 

)0 sued, ^ee pp. 145, 254, 2GG, ante; and as to actions by and against representa- 
tive, see p. 330, post. ^ ° ^ 


Sect. 5. 

Legacies. 


Question of 
fact for 

juiT- 

Assent to 

limited 

interest. 

Gift to 
e.xecutor. 


Gift to 
executor for 
life only. 


WUiere several 
representa- 
tives. 


As.sent before 
probate. 



268 


Executors and Administrators. 


Sect. 5. 

Legacies. 

Executor may 
be compelled 
to assent. 


Stamp on 
assent. 


General 
legatee must 
bring debt 
into account. 

But not 
specific lega- 
tee or devisee. 


t 


An executor may be compelled by the legatee to assent, should 
he refuse to do so without just cause (c). In the case of real estate, 
at any time after the expiration of one year from the death, if the 
personal representatives have failed on the request of the person 
entitled to the land to convey it, the court has power, after notice 
to the personal representatives, to order the conveyance to be 
made (d). The personal representatives are, however, entitled to 
assent to a devise in preference to executing a conveyance to the 
devisee (e), and cannot be required to describe the land in more 
precise terms than those contained in the will (/). In the case of 
intestacy a conveyance must be executed (^7). 

An assent under hand only, whether in respect of real or personal 

estate, does not require to be stamped (/t) ; if under seal, it requires 
a stamp of 10s. (i). 


Sub-Sect. 4,— 2’o a Debtor, 

1 legatee of a general legacy or share of residue is a 

clebtoi to the estate, he is not entitled to receive his legacy without 
brmgmg his debt into account (j). 

ibis piinciple is not applicable in the case of a specific devisee or 
ot a specific legatee of leaseholds or chattels (/j), but is applicable 
where the specific legacy is represented by a sum of money in the 
hands of the executor (/), It is not applicable to a legacy which 
has been appropriated by the executor for the legatee (7?0. 

ouv, ^I'P though the legacy lias been incumbered («)» 
oug le debt is statute-barred (0) ; it does not apply where the 


A yent. Ofi. Ex., 14th ed., p. 70. 

* 61 Viet- c. 65), s. 3 (2). In the case of 
pronrietor of thfi eourt may order tha.t the ])erson entitled be rejristered as 

(ibid ) • <?eG akn ti'H^ n jointly with the personal representatives 

{crA Pfr P/ot ! and C.tattels Real. 

{/) Ibid ’ [1901] W. N. 165. 

^vfiL^ihfexneni^oAp’ <=• 6^)' 3 (1)- The question by 

judicially determined. conveyance is to be borne has not been 

/ 1 \ -W ^ 


De Akerman, Akerrmn v AkJr ^ per Kekewich, J., u 

expression accurately dodpr*! there does not appear to beany othe. 

veWy, Yoi Ti 9 ^^ see title Bankhuptcy and Insol- 

P- 161 ; and as to^set off o-o^ equitable set-off, see title Equity, Vol. XIII- 

to satisfaction of debts amrn'^f ^' Set-off and Countekclaim. As 
p. 128 ; Wills ^ poitions by legacies, see titles Equity, Vol. XIII- 

g) f ^ ^kerman Akerman v. Akerman, supra. 

U) S;,;. ra. 'd';'',-? '■ 

33 Beav. 249 • (?ee v Ij- J. (CH.) 204; Coates v. Coates (1864), 

White V. Cnrdwell (1866), 35 Beav. 629 ; Be Cordwell's Estate^ 

V. Dingle, [1899] 1 Ch ^ Dingle v. Coppen, Coppen 
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legacy is, but the debt is not, immediately payable (p), nor where the Skct. 5. 
legatee is the executor and residuary legatee of a person indebted to Legacies, 
the testator on a statute-barred debt (q). 

The right cannot be asserted against a married woman, who is Married 
not legally bound to pay the debt (r), and where applicable the wife’s women, 
equity to a settlement prevails over the right of retainer for her 
husband’s debt (s). 

622. Where the legatee has become bankrupt in the testator’s Bankrupts, 
lifetime the right cannot be exercised by the executor (i), except to 

the extent of a composition payable by the bankrupt (a). Where 

the legatee’s bankruptcy is subsequent to the testator’s death, the 

right can be exercised in full(/>), unless the executor has chosen to Claim under 

prove in the bankruptcy (c) ; but the executor cannot retain against 

a liability of the estate as surety for the legatee, where the principal 

creditor has not been paid in full(d). 

The principle is equally applicable in the case of a debtor claiming claim in 
a distributive share of the estate under an intestacy (e), but is not intestacy, 
applicable to the case of a debtor who is his creditor’s heir (/). 

Sub-Sect. 5. — The Appointment of a Debtor as Executor. 

623. The legal effect of the appointment of a debtor as executor Appointment 
is to extinguish the debt (g); but in equity the executor is answer- nf dei>toras 
able for the aiuount of the debt as assets of the testator, not only in 

favour of creditors, but in favour also of all persons taking bene- 
ficially under the testator (/i). 

\yhere the debtor-executor proves the will, he must be taken as The debt is 
having had the amount of the debt in his hands as assets from the assets in the 

testator’s death ; he cannot accordingly set up the lapse of time executor fr m 
between the death and the grant of probate to himself as a bar to the thed^eath.^^™ 
debt, and he is chargeable with interest from the death (i). 


(/') Eft Rees, Rees v. Rees (18S9), 60 L. T. 260; Re Abrahams, Abrahams v. 
AWmma. [1908] 2 Ch. 69. 

V. Bruce, [1908] 2 Ch. 682, C. A. 

(r) he W heeler, Hankinson v. Ilnyier^ [1904] 2 Ch. 66. 

(s) Re Ba'cheb.r, Slop^r v. Olieer (187.4), L. R. 16 Eq. 481. per Lord 
hELBOKNE, L.C., at p. 484 ; Re Briant, Boulter v. Shackd (1888), 49 Ch. D, 471. 

Uusbakd''and see titles Equitv, Vol. XIIL, p. 71 ; 

V. /lx (1878)'^’9 ^ Deceased, Hodgson 

(u) Re Oriltn. Besioirk V /lQOn\ /-» 1 _ T\ nrxn 


V. Orpen (1880), 16 Ch. D. 202. 
/>) R^ Watson, Urner v. Watson, [1896] 1 Ch. 925. 


T H j * (1468), 4 Ch. Ajip, 195 ; Armstrong v. Armstrong (1871), 

''■/»{ mV / Watson, Turner v. W'at<on,8upra, /;e/* North, J., at p, 944. 

ufp V. Cordwell (1875), L. E. 20 Eq. C44. 

}0 f'wy* (1885), 5:i L. T. 544. 

piinl ^ 1610), 8 Co. Rep. 145 a. The effect at law was the 

Cll'n/ Tr ^ without proving the will or administering 

(Cheet/nm v ' TU ^ Sulk. 299), Or where the debt was a joint debt 

4 A^fn i u ^ 6^0: Freakleg v. Fox (1829), 9 B. & C. 

p 456 xtiiiguishmeiit of debt, generally, see title Contiovct, Vol. VII., 

vis?87!^'^"^ (1790), 3 Bro. C. C. 110; Berry v. Usher (1805), 11 

f •\ r ^ 


(t) lugh V. Richards (No. 2) (1860), 28 Beav. 366. 
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624. Inasmuch as the debt is gone at law by the appointment of 
the debtor as executor, and his liability is merely equitable, the 
claim in equity may be rebutted by evidence of an intention on the 
part of the testator to forgive the debt (/i) ; evidence, however, is 
only admissible in support of an intention to forgive the debt during 

the lifetime of the testator, and not in support of an intention to 
forgive the debt by will(/). 

625. Upon a similar principle the appointment as an executor 
of a person to whom the testator has during his lifetime attempted 
to make a gift, which being incomplete fails on technical con- 
siderations, is sufficient to perfect the gift {m ) ; but the principle is 
not to be extended to a case where the testator has merely 
announced an intention of making a gift at some future time(rt)* 


Sub-Sect. G. — To an Executor. 


626. The presumption is that a legacy to a person appointed 

e:Mcutor is given to him in that character and is attached to the 

omce, and it is incumbent on him to show something in the nature 

of the legacy, or other circumstances arising on the will, to rebut 

that presumption (o). Where in the gift the testator has designated 

the executor-legatee as a friend (p) or as a relation ( 7 ), or where 

e legacy is expressed to be given as a mark of respect (r) or as a 

lemembiance (s), the presumption is rebutted. So, too, where the 

egacy is one of residue (t), or is given to the executor after the death 

ot the tenant for life under the will (a). But a difference either in 

e na uie or amounts of the legacies given to executors is not as a 

pneral rule of itself sufficient to show that the gift is not attached 
to the office (h). ^ 


J. 


n' Applebee, Levesoii v. Beales, 

• V ’ Chamberlain, [1894] 3 Ch. 522, 

whexe the evidexxce oi forgiveness was held inadmissible. 

in i e NiaJpJ; explained by Stieling, 

Applebee, Levesonx. Beales, supra. 

yn) hr Stewart, Stewart v. MeLawjhlin, [19081 2 Ch 051 
[191 01 VchTss^' -o T. L. R. 250; ’ie Innes, Lines v. Lines 

at? sto cS' “'’V per Cotton, L-J- 

Justice ad?ed that h^^t^ “ Williams on Executors. The Lore 

presumption, but Fry L evidence was admissible to rebut the 

that view In the m2’ tn- o^Piessly abstained from concuiTing it 

(1841), T Beav 220 he lT“ « ^im. 72, and Calvert v. Sehbon 

Le not so attaoliPfl ^ 10 I. IL Eq. 408, the legacy was held to 

executor is void for uncertlbtl^//^^^^^ handsome gi’atuity should be given to the 

(j.) (isci) <'«='»)■ “ »“> 

Simk K'i. ’■ 0<M5). 2 Coll’. 201,' 203 ; Kx .. M (1823). > 

S |2“ 13, 

V. it™ tSrh^Sim! 20’?” ^ A., following Qriffiib^ 

n* P<^^nes Trusts (1877), 4 Oh. D 841 
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627. Where the legacy is attached to the office, an executor who 

does not act is not entitled to the benefit (c), even though he be 

prevented from acting by age or infirmity (d). It is not,”however, 

absolutely necessary to prove the will ; it is sufficient if the executor 

has in fact done something showing an intention to act as 

executor (e). An annuity given to an executor for his trouble 

does not cease by reason of the institution of administration 
proceedings (/). 

A legacy to an executor, though attached to the office, stands 
upon the same footing as ordinary legacies ; it is subject to legacy 
io) is liable to abatement (//). 

628. Where an executor, who is also a beneficiary, is in default 
to his testator’s estate, the estate is entitled to a lien upon his 
beneficial interest (i). This lien is good not only against the 
executor himself, but against his assignee (/i), even though the 
wasting of the assets took place subsequently to the assignment (/) ; 
and it applies not only to the beneficial interest taken by the 
executor directly under the will, but to any interest to which he may 
have become entitled derivatively, c.7., as being one of the next of kin 
of 0^ trsiiii que trust who has died intestate (/«)• Rut an unpaid 
beneficiary has no lien upon a specific legacy given to an executor (n ) , 
and the lien will be discharged by the acceptance of a composition 
in the bankruptcy of the defaulting executor (o). 

Sub-Sect. 7. — To an Infant, 

• cannot, in the absence of an express direction 

in the will, safely pay a legacy to an infant until he attains full 
age (:P); nor can he make the payment to the infant’s father (^/). 

ut it the infant, after attaining his majority, ratify the payment 
ma de to Ins father, he cannot afterwards sue the executor (r). 


^^(c) Abbot V. Alassie (17%), S Ves. 14S ; tilanet/ v. JVatnej/ (1800), L. E. 2 Eq. 
hial 570 ”^“'^^ '^>''^”^'*(1843), 0 Beav. 630; lie llawkiu's Trusts (1804), 33 


8En {1"9S), 4 Yes. 212; Lnvis v. 2 Mathews (1809), L. R. 

miv Ha flla executor who proves without auy intention of acting 

J^rowninq (1787), 1 Cox, Eq. Cas. 302)! 
V 7 ?^ V (18%), 8 Sim. 25. ^ ^ 

20i- 2Vern. 43.1; Duncan v. Watts {1852), IG Beav. 

tmt ^ {1858), 4 Jur. (x. s.) 805 ; for abatement, Le p. 275, 

(lS2b ^ =^'1’ C. A. ; Cole v. .1/, 

nsOGl 2 Oh 'ill n A Carew v. Carew, [189G] 1 Cb. 527; atfir 

(illrhuv /W ’ generally, see title LlEX. 

* C. Ch. Cas. 380. 

42 Ch. D 203 ' ^ L- B. 17 Eq. 341 ; Doeriwj v. Doeriny (1889), 

(?d Toller In ^1909] 1 Ch. 800. 

f/ f) / ' - Executors, p. 314. 

3 Atk. OCs!^ IP. Wms. 285; Rotheram v. Fanshatu (1748), 

(0 Cooper V. Thornton (1790), 3 Bro. C. C. 9G. 


Muddli 

affirmed, 
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Executors and Adjiinistrators. 


Sect. 5. 

Legacies. 

Infant 

domiciled 

abroad. 


Duty of 
executor in 
case of 
legacy to 
infant. 


Maintenance 
out of income 
of legacy. 


Infant has 
no vested 
interest in 
income. 


A legacy may be paid to an infant domiciled abroad on his 
attaining full age by the lex loci, though not of age by English 
law (s). The court will not, however, pay a legacy to the father of 
an infant domiciled abroad as of right, and without evidence as to 
the application for the benefit of the infant, even if by the lex loci 
the father is entitled to I'eceive the money as legal guardian (^). 

630. The executor may, if desirous of distributing the residue, 
set aside and invest in proper securities an ample sum to answer an 
infant’s legacy ; and if the investment eventually proves insuflScient 
when the infant attains his majority, the executor will not be held 
personally liable for the loss (a). The infant legatee will not, how- 
ever, have to bear the loss himself: he will be entitled to call upon 
the residuary legatee to make good the deficiency. The executor 
has also a statutory power to pay an infant’s legacy into court (6). 


631. According to the practice of the Chancery Division, an 
infant who is entitled under the will of his parent, or of a person 
who stood to him in loco parentis, to a legacy contingently on his 
attaining twenty-one, is entitled to maintenance during his minority 
out of the income of the legacy. The legacy in such a case is 
said to carry interest from the testator’s death, but this expression 
mu^ not be taken to signify that the infant acquires a vested interest 
m the income, and if he dies under twenty-one the surplus income 
not applied for maintenance does not pass to his representatives (c). 

e iLile giving interest to the child does not take effect wnen the 
testator has provided another fund for his maintenance, so that 
the income of the legacy is supposed not to be required for the 
purpose (d). ^ But the statutory power of maintenance (<?) out of a 
8 lare of residue given to an infant contingently upon attaining 
\^enty-one does not disentitle him to maintenance out of the 
income o a pecuniary legacy given upon the same contingency {J)* 


is) Re HclUann^s IFill (1886), L. R. 2 Eq. 363. 
fl85\/ [1899] 1 Ch. 712, explaining Re Crichton's Trust 

&!;■ (ira)! 22 W. K. T02; * 

2 Ch. 226, 233, C. A. ; Re Salaman, Ih 
In Rimdl v SV ’ * reversed on another point, [1908] 1 

an infaTt’^^^ J*. ("»•) executors who had invested 

liable to mnk? which subsef|uently depreciated, were held 

Se 1 ^ dehciency ; but the record of that case shows that the 

the re?>iduarv had been invested, one of the executors was himself 

the leo-acv-^Tuftlip ’ admitted assets for the pa^Tneiit of 

both the executor- tIF ojder for the payment of the legacy went agaiust 
solely airainst tho o ® Older for pa^nnent of the costs or the proceedings went 

law 'on this LAyo4 J 2 Ch. 685, C. A., where the whole 

legacy is an ev discussed. The alluwauce of income on a conlingent 

according to a tbe general rule, as to which, see p. 274, ^> 0 -^, and, 

attaining” full a^e o^^ confined to the contingency of 

[1910] W N 03 “^ ^ Previous marriage (Re Aby'aha/ns, Abrahams v. Beuson, 

/) Rt Infants and Children; Settlements. 

) Moody, ]\ oodroff. V. Moody, [1895] 1 Ch. 101. 
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In the case of an infant not being either the child of the testator, 
or one to whom the testator stood in loco parentis, a legacy given 
contingently upon his attaining twenty-one stands upon the same 
footing as an ordinary contingent legacy; it does not carry the 

intermediate income, unless there is a direction in the will that it 
should be set apart {g). 

Where the income of a legacy is given for the maintenance of 
an infant, the legacy carries interest from the testator’s death, 
even in the case of an infant not a child of the testator (/t). But 
where the income is given to an adult person to enable him to 
maintain himself and his children (i), or subject to an obligation 

of maintaining infants (/i), the legacy does not carry interest” from 
the death. 

Both executors {1) and administrators (;«) who hold property 
belonging to an infant are trustees for the purpose of exercising the 
statutory powers of trustees relating to maintenance of infants (/«). 

Sub-Sect. 8 . — Interest and Accretions on Leijacies. 

632. Where no special time is fixed for the payment of a legacy, 
it carries interest from the expiration of one year after the testator’s 
death, although expressly made payable out of a particular fund 
which does not fall in until after a longer period (o). 

An immediate general legacy carries interest only from the 
expiration of a year after the testator’s death (p), even though it be 
directed to be paid as soon as possible (g). Where the testator was 
the parent of, or stood in loco parentis to, an infant legatee, the 
legacy carries interest from the date of his death (;•). This favour 
is not extended to an adult child (.v), nor to the testator’s wife (t). 

A legacy given to an infant as executor does not carry interest until 
he attains twenty-one and agrees to act(»)- 

(.'/) ^0(3 p. •rf\:,imt; ami Re Dickson, Hill v. Unn/l (1885), 29 Ch. U 331 
C. A. If a share of residue is {,dvon absolutely to an infant contiimentlvon his 
attaining twenty-one, the infant will be entitled to both capital and arrears of 

2 Ch. 08 d, C. /ic/* Co/ens-IIaiidy, L.J., at p. 711. ^ 

(/<) Rett V. b'eltows (1733), 1 Swan. 501, n. ; Leslie v. Leslie (18351 L A- a 

(j) Jlnven v. Waite (1818), 1 Swan. 553, 559. 

Uc) He drane, Adaim v. Crane, [1908] 1 Ch. 379. 

(/) He Smith, llendtrson-Hoe v. Hitchins (1889), 42 Ch D 30*5 
(m) He Adams, Verrier v. Haskins, [1900] W. N. 220.* 

■ 1881 (44 & 45 Viet. c. 41) 

' ■ C im/jlso-O, i a App : Settlements. ’ 

wlteley, imteley v\ zi’rfaa (/ii^^ (£9 25' ^ £ E IIT- ’ r'Y^ 

V. 7't’A-e (1907), 90 L. T 758 C A • • , He lutes, 

ip) \Vood V. Penoyre (1807), 13 'Ves. 325. 333.* 334. 

^ (y) iUkster v. Hale (1803), 8 Ves. 410, 413 ; Denson v. Maude (1821), Madd. 

(r) |[ d8<jn V. Maddison (1843), 2 Y & C Ch Ct«j S 7‘> 

(0 

(after 

(1882), .X ^a. x.. o, 

(ff) He (jardner, Lony v. Gardner (1892), 41 W. E. 203. 

H.L. — XIV. 
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Executors and Administrators. 


Sect. 5. 

Legacies. 

In satisfac- 
tion of debt. 

Legacies 
charged on 
lands. 

Legacies 
payable at 
a future 
date. 


Defeasible 

legacies. 


Contingent 

legacies. 


Contingent 

gifts of 
residue. 

Arrears of 
annuities. 


A legacy amounting to a satisfaction of a debt carries interest 
frorn the date of death (r), but a legacy in lieu of dower or freebench 
carries interest only from the expiration of the year (w). 

633. In the case of legacies charged upon land, where no time 
is fixed for payment, interest runs from the death (x), but not until 
the end of the year, where the legacy is made payable out of the 
proceeds of sale of real estate (?y). 

Legacies payable at a future date carry interest from that date(z) 
and not before (a), here they are made payable within a particular 
period they carry interest from the end of the year, if the discretion 
to postpone payment is merely for the convenience of the estate, 
and there are sufficient assets M’ithin the period to pay them (ft); 
but not until the expiration of the period, if the discretion to post- 
pone IS given for the personal benefit of the residuaiy legatee (c). 
The interest on a vested legacy liable to be divested on the 
appening or not happening of a particular event belongs to the 
legatee until the happening of the defeasance (d). 

contingent legacj^ does not, as a general rule, carry interest 

until the happening of the contingency. Where, however, the 

legacy is directed to be severed from the rest of the estate for the 

benefit of the legatee it carries intermediate income (c), but not 

w eie tie severance is directed merely for the convenience of 
administering the estate (/). 

A contingent gift of residuary personalty, or of a blended fund of 
lea an peisonal estate, carries the intermediate income ^ 
contingent gift of residuary realty does not (h). 

635. Arrears of annuities do not carry interest (0, even though 

intended as a provision for a wife or child (j), or 
g 1 e c aiged on corpus as well as on income (A*). 

Clark Y. Sewell (1744) 3 Atlc Qn oq 

“ ' p 128 

freebei^h bm 21'PwpZ (1890), 45 Ch. B. 496. For dower and 

(1909)(^10^' L.*T^78o” 1 I- E. 65 ; Be White, White v. Shenion 

(S ^ 164. 

L.? (cHt52l' ” 2 K- & 0/u.e V. Westerman (1884), 53 

S Ch. D. 583.' 

(1871) 40 L ^ 425: Kidman v. Kidman 

V38 ; Inman Inltn v \ f o5 L. J. CH^ 

Pearsall, [18941*1 011 rr- ’ [^393] 3 Ch. 518; Re Clements, Clements 

[180^] 2 Ch. 309, C. 

(1883)jrC!h die Dumhte, Wima7ns v. Marrel 

Tay^Srnart,: i:^«02] 2 Ch. 38; 

« Sr <y \ 8« j; ■ H.». A M. 6,0. 

{k) n7^ea% y. Davies ns“n avt 

Axnuitiks. ^ (IS/ 6), So L. T. 306. See also title Dentciiaeges Aia 


As to satisfaction generally, see 


V 

A 
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An immediate specific legacy carries with it all accretions from Sect. s. 
the date of death (/). A contingent specific legacy does not carry Legacies- 
mth it the intermediate income {m) unless it has been directed to be . 

set apart («)■ Accretions. 

The dividends on a specific legacy (o) and the rents on a specific Dividends, 
devise {p) must be apportioned, as between the estate of the Rents, 
testator and the legatee, up to the death of the testator in the 
absence of a direction to the contrary. 

636 . Only six years arrears of interest can be recovered in Arrears of 
respect of a legacy (7), but legatees who wait for the payment of interest 
their legacies until after the falling in of a reversionary interest 
are entitled to interest from the expiration of one year after 
the testator’s death (/ ). The six years’ limitation applies as against 
land to arrears of interest on legacies charged upon or payable out 
of any land or rent, and secured by an exjiress trust (s). 

The rate of interest on legacies is 4 per cent. (0; interest is not Rate of 
allowed at a higher rate, even though the residuary estate has been interest, 
producing interest at a higher rate 00- 


Sub-Sect. 9. — Abatement, 


637 . If the estate is insufficient to pay all the legacies in full 
the general legacies must, in the absence of a contrary direction b' 
the testator (v), abate in equal proportions (w). The onus of provini 
that his legacy was intended by the testator to be paid in priorit* 
lies on the party seeking priority, and the proof must be clear ani 
conclusive (a) on the language of the will. Near relationship tc 
the testator does not of itself give a legatee priority over othei 
legatees (i). A mere direction to pay a legacy immediately oi 
within one month, or within three months after a testator’' 
decease, is no evidence of any intention on the part of the testatoi 
to give priority to that particular legacy in case of a deficiency 


General 

legacies. 


(/) Sleech V. Thorinrjfon (1754), 2 Yes. Sen. 5G0, 563; Be Jei)'eru\ 

(1866), L. R. 2 Eq. 68 ; Re Marten, Shaw v. Marten, [19011 1 Ch 370^ 

(m) (hithriev. (1883), 22 Ch. D. 573. 

(/i) Be Woodin, ]\'oodiii v. Olass^ [1895] 2 Ch. 309 C A 

^Wortionment Act, 1870 

(33 & 34 \ ict. c. 3o). Ab to apportionment, see also titles Eeal Propertv 
AND Chattels Eeal; Eextchakges and Annuities - .Settlemp^s 

ll^t ''' ’ V 

(y) Eeal Property Limitation Act 1833 (3 & 4 Will. 4, c. 27), s. 42. For 
limitation as to tune generally, see title Limitatiox of Actions 
( r) Be lilarhjord, Blachford v. HWe// (1884), 27 Ch D 676 * 

(ISOlVoSS’ ^’""y"'>[1893]3Ch.4C8; Sitwell v. Bernar.l 

Marsh v. Eraas (1720), 1 P. Wms. 068; Lewin v. Lewiu (1732), 2 Ves. Sen. 
w) 2 111. Com., 10th ed., 512. 

at p.^oS""’ 3 Mac. & G. 513, per Lord Truro, L.C., 

(b) Be Sehweder's Estate, Oppcnheim v. Schweder, [1891] 3 Ch. 44. 

T 2 
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in the estate (c). A legacj' given to a testator’s widow to be paid 
immediately after his death for her immediate wants is liable 
to abatement with the other legacies (d). Nor is a legacy to an 
executor entitled to any priority (c). Where a legacy is given 
free from duty, the legacy duty must be treated as an additional 
legacy and be added to the legacj^for the purpose of abatement (/). 

There appears to be some doubt whether a legacy given in satis- 
faction of a debt abates wuth legacies given to volunteers. In a 
case where the debt was an ascertained debt, and the legatee had 
elected to take under the will a legacy far in excess of his debt, it 
was held that his legacy must abate rateably with the other pecuniary 

e are statements to be found that legacies to 
creditors are not liable to abatement with legacies to volunteers (/«). 
A creditor with whom the testator has compounded cannot be 
treated as a purchaser of his legacy (i). 

638. Where a legacy is bequeathed to the widow in satisfaction 
of hex right to dower she is regarded as a purchaser of the legacy, 
and if she elect to take it in lieu of dower the legacy has priority 
over othei legacies {1), notwithstanding that it may greatly exceed 
le amount of the dower (f). But the widow' is not entitled to 
piioiity where the testator leaves no real estate to which the right 
0 owei could attach (/«), nor where he has barred her right to 

dower by aiiy mode in which dower can be barred, including a 
disposition of his real estate by will (a). 


639. U here annuities are given by will, and the estate is 
c eRcient, the annuities must be valued and abate proportionably, 
and the apportioned sum must be paid to the annuitant (o), or, in 
tne case of a married woman restrained from anticipating the 
. nnuity, laid out in the purchase o f an annuity (p). In the event 

Clin'TY* 4' V. Sd>we,ler, [1S91] 3 Cli. 44, per 

ksentin-fvolFbt “ vis. Sen. 420, and 
jSraoi v° (1881), 17 Ch. D. 798; see, too, 

(A if'lD Cl9()o] 1 Ch. 726. 
m ^ edworev. Jf'ei/nwre, [19071 2 Ch. 277. 

p. 343- lie^Lawkii /a’, Lyndhuest, L.C.B., at 

Haedy, L att’ m 2 Ch. 799, C. A., CozENS- 

(0 Coppin V. Coppin (1725), 2 P. Wm<! 291 ooe 

2 Ves. Sm "490 Wms.’ 127’; Blower v. Morret (1752), 

1 Russ. 543. “ ’ J^l-etcher (1754), Amb. 244 ; Heath v. Bendy (1826), 

® "'■oofb [1892] 2 Ch. 295, disapproving of 
barring dowe^ seo T)nw ’ ? ^ P- "19- For methods of 

2 1)1 tS I ]«■). A ™ ,.*62), 

( P) See Be Boss, Ashton v. Boss, [1900] 1 Ch. 162. 
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of the death of the annuitant after the sum is ascertained, hut before Sect. 5. 

sum must be paid to his personal representatives (^). Legacies. 
_ Where the annuity is defeasible upon the happening of an event n “Ti 
m the lifetime of the annuitant, there is a conflict of opinion aimuiUes 
whether the capital value of the annuity ought to be paid to the 
annuitant (r) : it should not, it is submitted, be paid to him, if there 
IS a gift over of the annuity upon the happening of the event. 

For the purpose of estimating the values of annuities, it is not Method of 
unreasonable that the facts should be taken so far as they are of 
assistance, and the contingency calculated at the last moment (s). 
Accordingly, if all the annuitants are living at the period of the 
division, the values must be ascertained as at the death of the 
testatoi , if all be dead, the values must be taken to be the respec- 
tive amounts of arrears; if some be dead and others living, the 
value as to the former will be taken at the amount of their arrears, 
and as to the latter, at the amount of their arrears added to the 
calculated value of the future pajuuents (t). Annuitants in 
possession are not bound, as between themselves and reversionary 
annuitants, to bring past payments into hotchpot (a). 

640 . Demonstrative legacies do not abate with general legacies, Demonstra- 

except so far as the fund provided is insufficient for their legacies, 
payment (h). 


641. Specific legacies do not abate \vith general legacies, but Specific 
where the geneial estate is insufficient to pay all the debts, they must 

applies to a gift of a specific 
fund in aliquot proportions (d), but where fixed sums are given out 

of a particular fund, and tlie balance is disposed of as residue, and 

not as an aliquot proportion, the residue must be first exhausted (e). 

The forgiveness of a debt by will amounts to a specific le^acv of 
the debt (y’). ® ■’ 


{q) lU Ross, Ashton v. Ross, [1900] 1 Ch. lO'-* 

(r) In U«rr V y„vMv(1831), 1 De G & Sm. ;Ri2, the ascertained amount 
was directed to be laid out in the ]>urcha.se of an annuity for the life of the 
annuitant, and the anninty was directed to be paid to her until the happenin-^ 

(1«60), 2 Gill. ;J21. lu Re A.dair, 
Allen X Sineknr, IMylnn v. .Siacfair, [1897] 1 Ch. 921, Kekewicu, J., refused 

to follow V- hKjhhj, supra and directed the fund to he paid to the 

mdvujfidd, [1910] 1 Ch.-402" Seti ‘tltb S'I’ n-I-uSe? 

tUe judgment in that case; Re Metcalf, Metcalf v. Blencowe suora upr 
Fakwell, J., at p 428 ' supra, per 

22S fx:: (-n), . Madd. 

P.Wms™';;';'!.'- V. Atkins (1726), 2 

(d) Ruiie V. rcaphupnell (1812), 18 Ves. 46:5. 

L R 17 E(|''44() '^ee, too, 71c Lisle v. ILodyes (1874;, 
(/) he Wtdmore, ]\edmore\. Wedmore, [1907] 2 Ch. 277. 
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of future 
payments. 
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As between 

residuary 
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Sub-Sect. 10. — Refunding, 

642. An executor who has voluntarily paid a legacy cannot call 
upon the legatee to refund {g\ though he is entitled to do so in the 
case of a deficiency of assets where he has made the payment under 
compulsion of an action (/;). Nor is an executor-trustee who has 
seveied a portion of the estate in favour of a particular legatee 
entitled to have recourse to the severed portion to indemnify himself 
against a liability which he has been called upon to discharge in 
respect of another portion of the estate {if 

here the executor with notice of a debt has parted with the 
\ ^ I'esiduary legatee he cannot call upon the latter to 
le un (i), but where he has parted with the residue without 
Knowledge of anything that interferes with the right of the residuary 
ega, ee o receive it, and debts are subsequently discovered which he 
IS 0 ige to pay, he can call on the residuaiT legatee to refund (/). 
Notice at the time of distribution of a mere liability which does not 
constitute a debt does not prevent him from subsequently calling 

f^^nUni ^ {m). He can, however, only recover the 

capital paid to the legatee without interest {n). 

pnKUoA who has overpaid one beneficiary is 

4 - ® administration of the trusts to equalize the 

Lnnnt *^he expense of the overpaid beneficiary (o) ; but he 

nersnn tps™ adjustment in his own favour where he is the 

leison responsible for the mistake which has been made(p). 

vo^tarlw^nllri executor is solvent, a legatee who has been 
of an unnml cannot be called upon to refund at the instance 

would an^pnr ^he executor becomes insolvent, it 

estate was snffl Pi’ ^ cannot be compelled to refund, if the 

A residuarv m the first instance to satisfy all the legacies (r). 

be comnelferl Ti institutes administration proceedings can 

Son" to him by the executor before 

the estate^'^the^ntb^^^^^ lesiduary legatees has received his share 
is subt to refund if the esta 

i -r • but they can do so if the wastin'- ^ 

/.\ __ 


cr 

'O 


^ (y) Orr V. Kaines Z T 

3b9 ; see also Hodqes v II W, 7 - ’ film'd v. F iilford (1876), 4 Ch. 

\h) Newman y. ^ ^as. in Ch. O.-" ^ 

') Fraser y. 

P* (IS'4), L. E. 18 Eq. 18, per Jessel, M.R-j 

p W y. Kershaw (1890), 45 Ch. D. 320, C. A., 2 ^er Cotton, L.J., 

iTo^vis V TrV//' 4 
I”) V. Wnl/erstan, llfrV. Kershaw, supra. 

483. ^^^esey (182,), 3 Buss. 287 ; I)ihhs y. Goren (1849), 11 Bea 

(?/ Orr^JKahfju J;^ Sinelair, [1905] 1 Ch. 76. 

Anon. (ITlS) i p \\7 

Fenwick y. Clarke (mc^ 4 P V ^aU (1788), 2 Bro. C. C. 30 
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taken place before the share was received (t). It lies upon the 
person requiring the money to be refunded to show that the 
payment was made in excess (a). 

645. Where an intestate’s estate has been distributed under an 
order of the court amongst the persons found to be next of kin, and 
another person subsequently establishes his title to be next of kin, 
he can compel the persons amongst whom the estate has been 
distributed to refund what has been paid to them in excess of their 
shares {b). 


646. A creditor has no legal right to recover payment of his 
debt against a legatee: but the court, in order to do justice 
and to avoid the evil of allowing one man to retain what is 
really and legally applicable to the payment of another man, has 
devised a remedy by which, w'here the estate has been distributed 
either out of court or in court without regard to the rights of a 
creditor, it has allowed the creditor to recover back what has been 
paid to the beneficiaries or to the next of kin (c). The right of the 
creditor being, however, purely equitable, may be met by any 
answer which affords a good equitable defence (d), such as laches, 
acquiescence, or other conduct which w'ould render it unjust for 
the court to allow him to assert any right against the legatee (e). 


647. Where the estate is being administered by the court the 
creditor can at any time, upon such terms as the court may think 
fit to impose, come in and claim against a fund in court, standing 
to the general credit of an administration action (/). 

As against a fund which has been carried to a separate account 
in an administration action, the creditor whose claim has not been 
previously established has not a right to have the whole of the 
debt paid out of the fund, but only such proportion thereof as 
the fund bears to the whole of the assets distributed by the 
court (f/). 

648. Where the estate has been administered out of court the 
creditor is entitled to proceed against a legatee for the whole of his 
debt, and not merely for a proportionate part(/0, notwithstanding 
that the legatee has received payment of his legacy in entire 


(<) Peterson y. Peterson (ISGG), L. It. 3 Eq. HI ; ite Winslow, Frevrey. Winsloi 
(1890), 4j Ch. 1). 249. 

(a) Pthrson v. Petersoriy snpray at p. 114. 

{b) Darid y From, I (1833), 1 x\Iy. & K.' 200; Sawyer y. Birchmore (1837), 
My. & Cr. Oil. \ /> 

n ''■iV' o’. at p. 7 ; Noel y. Bobinso, 

( 1 G 821 , 1 \ ern. ^0. (Wa'-vA y Russell (1837), 3 My. & Cr. 31; Nationa 
Assitraucp Co. v. Scott, [1909] 1 I, R. 325. 

(fi) Ibid.; Blake y. Gale {\m), ‘62 Qh'.I). oil C A 

(e) llid,y,:ay y Newstead (18G0), 2 Gilf. 492, per Stuaht, V.-C., at p. 501 ; an. 
as to equitable defences generally, see title Equity, Vol. XUL, pp. 161 et sen. 

( / ) Jlirrnaoii V. Atr/i. fninrn t_: .. i. rt. v. « . 


338 Greuj v. Somerville (1830), 1 Russ. &M 

(A) Davies V. Nicohon (1858), 2 De G. J. 693, C. A. 
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Sect. 5. 

Legacies. 

Insolvent con- 
tributories. 


When estate 
of undis- 
charged 
bankrupt 
distributed. 

Kight to 
follow a 
legacy. 


What residu- 
ary gift 
comprises. 


ignorance of the creditor’s claim (t). He is entitled to attack any 

legatee he chooses ; and the person attacked is entitled to con- 
tribution from his co-legatees (k). 

Where ^ the court has directed contribution amongst the 

eneficiaries for payment of debts and costs, and one of the 

benehciaries is insolvent, it will direct an additional contribution 
amongst the solvent beneficiaries (Z). 

The trustee in bankruptcy of an undischarged intestate bankrupt 

^ distributed by the administrator among the 

next ot Jim can call upon the latter to refund the shares they have 
received (?«)• 

^^^ve a right to follow a legacy against 
rirruf c Riming through the legatee, but they have no such 
iigbt against a bond fide purchaser from the legatee (a). Where 

fVio 01^ has not parted with control over the assets, or where 

^®P^®sented by a fund in court, the purchaser from the 
thSr uiisatisfied Creditors, though 

then Claims he established after the purchase (o). 

Sect. Q.~The Distribution of the Residue. 

Sub-Sect. I.— n7(e?-e Residm absohdchj disposed of. 

whlflfer thf f gift passes everything not disposed of, 

the disnosition attempted to dispose of it, or whether 

exclude^ from ®vent (p). In order to 

testator and noi fi^ a particular property belonging to the 
find a nlain and disposed of by will, it is necessary to 

not to ineliidp tv. ptention on the part of the testator 

that the toafain i^ fi’® residuary gift : the mere fact 

particular nrnnpi f 'inder the erroneous impression that the 


M March V. Eussell (1837), 3 Aly. & Cr 31 

wis that Vhe Bpecififwatee^i^; ^ ®''‘f®'' “ 
any question between fimaelf A ^® P^J’ creditor, without prejudice 
form of order against msfd .: ^ i ®^®®'^l“-> ^nd the residuary legatee. Por 
Co., Ltd. V. Ahhott [19101 ] pv, devisees, and heir, see Worthing 

W. N. 151. Jte Peeidtss, Pee7-lessv. Smith, 

(m) He Bennett. Er nnTi.. nm ■ i n . 

AKKECPTCY AEm lNfoLVE?S* ^ 

rA 7> Vol. II.. u. lfi.5 
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650 . A general devise of the real estate or a general bequest of 
the personal estate of the testator is to be construed to include any 
real or personal estate, as the case may be, "which the testator 
may have power to appoint in any way he may think 2)roi)er, 
and is to operate as an execution of such power in the absence 
of a contrary intention (r). 

651 . Where a gift of part of the residue fails the lapsed share 
does not fall into residue, but goes as undisposed of (a). A direction, 
however, that a revoked (b) or a lapsed share (c) shall fall into 

residue amounts to a gift of that share to the other residuary 
legatees. 

If a legacy given out of a share of residue fails, it goes to the 

next of kin as undisi)osed ol(d). Where, however, the will contains 

a gift over operating upon the share of residue as a whole, the 

gift of the remaining part of that share carries such a legacy in the 
event of its failure (e). 


Sect. 6. 
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652 . A lesiduary legatee has a right to insist that, in the course 

of the first year after the testator’s death, the executor shall, if it be 

possible, pay the debts, legacies, and funeral and testamentary 

expenses, so that the clear residue may be ascertained and paid 

over to him, or, if he has only a life interest in it, may be duly 

secured for the benefit of the joersons successively entitled (/); but 

the effect of the bequest is not to vest in him any particular asset of 
the testator (^). 


Riglit of 
resid uary 

legatee to 
have residue 
ascertained. 


Sub-Sect. 2. — ]\ here Jlesuluari/ Estate settled. 

653 . The tenant for life of the residuary estate is entitled to tl 
income of that estate from the death ; he is not, however, entitled 
the whole of the income actually derived from the estate. He is n 
entitled to the income arising from what is wanted for payment 
debts or legacies, because that never becomes residue in anv wi 
whatever. Accordingly, although executors are at liberty, as hetwee 
themselves and the persons interested in the residue, to hav 
iecoui.se to any funds they please in order to pay debts and legacie 


- 1 -. , lit jHines. Vavits v. Darits flSO''! f'l, ea L‘ 

the eflect of an apjKuntment being limited to nn ^ ^ 

and legacies, see Hawthorn v. 

{Selma}, nrai/y. Jiaddelet/, riyiO] W N 2 j 4 ’r' iSeahn 

of powers, see title Powfi s * u, 1 the executi 

la) He ]Vo„.rs v// ‘itle At'iLLS. 

Ch. App. .-ioi, ^ sy-M V. Syicts {ms), 

//ilf 3 Ch. 369, C. A., overrull: 

O Hare, 319, but doubted by K \y j ^In I/.""" (18-1( 

713, 7,',0. •' Jii'lkin s Trusts (1881), 2o Ch. ! 

.v2;,;i"5, 1'?;,"“,; ['«>3 ■ 

(./ ) ^^if/httauky. Lord (iHi)';) G TI T P... oi- a 
C7) Sudeleu [Urd) v. [189T]*A:'’a H ’ “ ' 


How income 
of residue 
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yet in adjusting accounts between tenant for life and remainderman 

the rule is that they must be treated as having paid the debts and 

legacies not out of capital only, nor out of income only, but with 

such portion of the capital as, together with the income of that 

portion for one year, is sufficient for the purpose (h). This rule is 

not Mected by the fact that the debts and legacies have all been 

paid before the expiration of the year, or that the residuary estate 

has produced a large income by reason of its being invested in a 
business (i). 


654. \\ here real estate is charged with debts, and recourse is had 
to siich real estate, the tenant for life must, as from the testator's 
ea , keep down the interest upon all the debts bearing interest for 

of which recourse is had to such real estate (k). 

\V eie the debt consists of an annuity, either of two courses 
may be adopted. The successive instalments of the annuity may 

\^^ome and capital in proportion to the actuarial 
values ot the life estate and reversion at the testator's death (Z), or 

e sum lequued for the payment of each instalment may be 

calculating what sum set aside at the testator’s 
TAo .f ^1 ^^^omulated at compound interest would have met the 

payment, the sum so ascertained to be attributed to 
capital and the accumulated interest to income (m). The method, 

('0, of throwing each successive 

tViA 0 the annuity upon corpus only, with the result that 

ibp Pn ^^^^^^bution of the tenant for life to the payment is 
f-hfi reduction of his future income, though obviously 

SriSt '^ould thus not appear to be technically 


the residuary personal estate is settled it is to be 

thnf fhp f . any evidence of a contrary intention, 

thin^ in Q ^ intended that his legatees should enjoy the same 

n Son ““‘■'Jingly, to give effect to hie 

“asttar„’r ‘ »< tie estate as ore of . 

of a character, or are represented by securities 

remainderman between the tenant for life and the 

in nermanpnt / ti'cated as having been converted and invested 

permanent investments of a recognised character (o). 

(/O Allhusen v. WJntteU (1867), L. E 4 Ea 29a 
(t) Lamoert v. Lambert t -d 

(A-) Marshal} v. ^ 
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This^ rule is not to be applied in cases in which there is an 

indication of an intention that the property should be enjoyed in 

specie; but, although small indications of such an intention may 

be sufficient, the burden of showing the intention is upon those 

who desire to exclude the operation of the rule(/9). The rule 

does not apply in the case of immovables situated in a foreign 
country (q). 


656 . The rule applies where there is a trust for conversion, 
even though there be a discretionary power to postpone conversion, 
or to retain existing securities (r), unless there is a gift to the 
tenant for life of the actual income derived from the estate pending 
the conversion (s). But even in the latter case the discretion does 
not go so far as to enable the executor to alter the rights of the 
parties, except in so far as he may do so by postponing the conver- 
sion of one portion of the estate rather than another as a matter of 
management (t). 

The mere absenceof a direction to convert is not sufficient to exclude 
the operation of the rule (a) ; but, where there is no trust for con- 
version, an express power to retain existing investments is sufficient 
to exclude the rule and for this purpose there is no distinction 

between unauthorised securities of a wasting and those of a 
permanent nature (c). 

A discretionary power of sale, as opposed to a direction to 
convert, is also sufficient to exclude the application of the rule (d). 


657 . "Where real estate has been settled upon trust for sale wit! 
a power to postpone conversion which has been exercised, or wher< 
the sale without any impropriety has been postponed, the renti 
and profits of the real estate until sale are payab e to the persor 
^^o would be entitled to the income of the proceeds of sale (c) 

Straubenzee, Boustead v. Cooijer, [1901] 2 Ch. 779 
tOj ; lie Bates, Hodtjaon v. Bates, [1907] 1 Ch. 22, 20. 

Ph (1«51), H J3eav. 72, 82 ; Mardomhl v. Irvine (ISIS), t 

nji P* J Banesv. Eaton, [1894] W. N. 95. In Bt 

nstrTi **J^^y* [1890] 1 Ch. 754, C. A., and Be (iatne, Game v. Youn!/, 

the' rule language was not considered sufficiently strong to exclude 

f?) lie Moses, Moses v. Valentine, [1908] 2 Ch. 23.5. 

[1905] I 2 Ch. 4 ; Re Chaytor, Cliaytor v. Horn, 

3 '■ ^ '-Tltomas, iVood v. Thomas, [1891] 

(0 RowUs V. Rehh, Re Rowlls, Walters v. Treasury Solicitor, [1900] 2 Ch. 107, 

Lixdley, M:.E.,atp. 117. J 

Mor(/au v. Morrjan, supra. 

^^****‘’)’ Sheldon, Nixon v. Shehlon 

IVt'lo * rinV-n Bates, Hodfjsoii V. Bates, suj}ra; Be Wilson, Moure v. 

L*vO(] 1 Ch. 894; Be Nicholson, Bade v. Nicholson, [1909] 2 Ch. Ill, 
diftapprov'ing yviffr y. Baddeley (1877), 5 Ch. D. 542. 

NoKTir^ T ^ Bade v. Nichulson, supra, setting at rest the doubt raised by 
linfpit If i liheldon, Nixon v. Sheldon, supra, and by Xekewicii, J., in Be 
/ jC V. Bates, supra, as to whether such a distinction ought to be made. 

cJiiiV (1858). 4 Jur. (x. s.) 1209; Be Pitcairn, Brandreth 

(A h * Bentham, Pearce v. Bentham (1900), 94 L T. 807. 

1 rw [1900] 2 Ch. 829 ; Be Darnlet/ (Earl), Cliltun v. 

atnhy, [190,] 1 Ch. 159 ; see, too, Iloye v. D' Iledouville, [1893] 2 ci. 361. 
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The same rule applies where real and personal estate are together 

given on trust for sale, and the proceeds of both are to be held as 
one fund(/). 

658. Where income-producing property, which ought to have 
been converted by the executor, is in fact retained, the rights of 
the tenant for life and remainderman are adjusted upon the 
following basis: where there is a direction to convert, the property 
IS valued as at the death of the testator, where there is no such 
direction as at the expiration of one year after his death; the 
tenant for life is allowed interest at the rate of 3 per cent, upon the 
ascertained value, and the balance of the income actually produced 
is capitalised. The tenant for life is entitled to the income derived 
frorn the investments of the ca 2 )italised income (q), 

Ad here the property which ought to have been sold consists of 

personal estate which eventually falls in some years after the 

testator s death, the apportionment is made by ascertaining what 

sum put out at interest at 3 2 )er cent, on the day of the testator’s 

^ eath, and accumulated at compound interest with a deduction for 

rncome tax, would with the accumulations of interest have 

produced at the day of receipt the amount actually received ; the 

sum so ascertained is to be treated as capital, and the residue as 
income (h). ^ 


Sub-Sect. 3. — ]l here Residue \tndisi>osed of, 

659. In the absence of an express dis^iosition of a testator’s 
lesi personal estate, the executor is a trustee thereof 

I statutory next of kin (i), unless it ai^pears by the will 
tnat he is intended to take beneficially. The mere fact that a 
person is appointed executor does not give him any portion of 
e personal estate wliatever ; he must show on the construction of 
me will that he was intended to take beneficially (A’) ; evidence 
ou SI e he will is inadmissible to ju'ove the intention (/)• The 
executor is not, however, an express trustee for the next of kin; 

e remedy of the latter against him is accordingly barred at 
f,^P|'’ation of twenty years (m). 

testators residuary personal estate is given to the 

Up question whether they take beneficially or not is to 

he decided upon the true construction of the will («). 

/‘V 7 ^^ l HiYso/i V. Oliver, [19081 2 Ch 74 

3 ceiiTwIs txidh r ^ present rate of interest at 

2 Ch. 4. ^ ^EKEWicn, J., in Re IVvods, Gahelini v. Woods, [1904] 

inteis^ht SeS? 24 Ch. D. CIS. The present rate of 

Walters v hy Lindley, M.E., in Roiulls v. Behb, Be Boiclk, 

(f Wo “ 2 Ch. 107, C. A. 

(A 1SS0(11 Geo. 4& 1 Will 4 e 401 <! 1 

A) li tlhams V. Arkle (187.=)), L R 7 II T Cr r'ln ’ 

149 ; see aUoBeT^ AssodatUm v. Kydd, [1S99] 2 Ch. 

pest. <^^rnpertz, Barker v. Garapertz (1910), 5o Sol. J o. 76, and p. 285, 

Ucf 

I. R.486. ^ ^ 'h C. A.; see, also, Balfe v. halfpenny, [1904] 1 
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660 . Where there are no statutory next of kin, the appointment 
of executors is a gift to them of the personal estate, and they will 
not be deprived of the beneficial interest, unless a strong presump- 
tion arises from the will that the intention of the testator was 
that the executors should not take the personalty beneficially, 
virtute officii; if there is such a presumption, then the court holds 
the executors to be trustees for the Crown (o). If there is one 
executor and a legacy is given to him, the necessary presumption is 
afforded; so also, if there are several executors, and equal legacies 
are given to them ; but if there are several executors and unequal 
legacies are given to them, that does not raise sucli a strong pre- 
sumption as is required (p); in such a case the executors take 
beneficially {q), 

^yhere a presumption arises from the will against the executors 

taking the residue beneficially virtute ojjiciiy the executors are 

entitled to adduce evidence outside the will to rebut that pre- 
sumption (r). 

661 . The beneficial devolution of an intestate’s estate is dealt 

with elsewhere (-S') ; but it may here be remarked that the remedy 

against the legal personal representative of an intestate for the 

lecoveiy of his personal estate is, in the absence of part payment 

or acknowledgment, barred at the exiiiration of twenty years by 

statute (C- This bar can be relied upon, notwithstanding that the 

representative has converted the estate to his own use (a), but the 

time does not begin to run in respect of any particular asset until 
it has come into his hands {h). 


Sect. 7. — Order of Application of AnsetH. 

Sub-Sect, l , — in Paijtaerd of Unsicared Ddds, 

662 . Ihe personal estate of a deceased person is the priman 
fund for the payment of his debts (c), and this is so although liii 
leal estate now vests in his personal representative by operation o 
law(d). As between personal estate specifically bequeathed anc 


. ^ 182, per Kixdeksley, V.-C., £ 

p. 1S4 seo also title Constitutional Law, VoL VII., p. 210. 

OO thirrc V. hitnchson, supra. 

xif BUnkhoruv. Feast {1-60), 

\es. ben. i, M Ac 01, d-man, A.-d. v. Jejfenjs, [1908] 1 Ch. 552, U A 
athnnoih ^5 no, a A (}. v. Jefferys [1908] A, C\ 411. ^ ^ 

(1724), 2 P. AVins. 209; Uhich 
95 ■ Vv JJ// ^ ^ [Bishop) V. Youmj (1750), 2 Ves. Sou. 9 

V bWW Traajfrm), 2 vL.-Hii 41-i; Lanyha 

LI LlSTUIBUTlON, Vol. XL, pp. 16 etsc^p 

alioLitle c. 68), s. 16; sc 

bVy V. Ifa/ce (1885), 29 Ch. D. 964 ; see remarks of Ciiitty, J 
(CIL) -IGl’ Homilly, M.K., in Actd V. I>'tnn (1866), 65 L. , 

/n Ac Johnson, S/y v. litahe, supra, 

Bro {Duke) v. Minjer (1785). 

ai? «ee Lund Transfer Act, 1897 (GO & G1 Viet. c. 05), s. 11 (3);; and see p. 23, 
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the general personal estate, the burden of the debts must be borne 
by the latter (e) ; but a liability which is naturally incident to any 
particular form of property must be borne by that property. Thus 
a fine, incident to the preservation of a lease, must be paid by the 
person to whom the term is bequeathed (/) ; and it has been held 
that the legatee of leasehold property which is out of repair is 
not entitled to have it put into repair at the expense of the testator’s 
general estate (y). So, too, calls made subsequent to the death 
upon partly paid shares must be paid by the legatee of the 
shares (Ji). But liabilities accrued due at the date of death, 
whether in respect of rent (i) or in respect of calls made before 
death (k), are payable, like other debts, out of the general personal 
estate. 


663. Where a testator has appropriated a specific portion of his 
personal estate for the payment of his debts, that portion is the 
primary fund for payment, provided that the testator has disposed 
of his residuary personal estate (/), but not where the residuary 
personal estate is undisposed of (m). 

664. A testator may, of course, make bis realty the primary 
fund for payment of bis debts, but in order to do so he must either 
expressly exonerate his personal estate or use language which 
shows a manifest intention that his personal estate should be 
exonerated (u). An express charge of debts upon his realty (o), or 
an express devise of his realty in trust for payment of debts (p), is 
in itself insufficient to displace the ordinary rule that the personal 
estate is the primary fund ; the charge or trust is treated as the 
constitution merely of an auxiliary fund for payment of debts, and 
the ordinary rule is only displaced where from the rest of the will 
it can be clearly gathered that the testator intended to exonerate 
his personal estate (q). 


(e) aarke v. Ormonde {Earl) (1821), Jac. 108. 

(/) Fxtzwilliams Kelly (1852), 10 Hare, 266. 

{g) Hicmuj V. Boyer (1851), 16 Jur. 137; doubted in Harris v. Poyner 
(1852), 1 Drew. 174. 

{h) Armstrong y. Burnet {\%bb\ 20 Beav. 424; v. J^encZ: (1859), 26 

Bej^. 384. Distinguish from the ordinary case of partly paid shares such cases 

V. (1834), 7 Sim. 43, 51 ; Jaques v. Chambers (1846), 16 L. J* 
(CH.) 243 ; Chve v. CUve (1854), Kay. 600. 

w Barry v. Harding (1844), 1 Jo. & Lat. 475. 

(/£) Addams v. Ferkk, supra, 

(O iimr«e V. Groomlridge (1819), 4 Madd. 495; Choat v. Yeafs (1819), 1 
Jac. & W. 102 ; IroU v. Buchanan (1885), 28 Ch. D. 446. 

(m) Heu-M y. Snare (1847), 1 De G. & Sm. 333; Lomax v. Lomax (1849), 12 
Beav. 28o ; A euieyin v. Bell ( 1857), 23 Beav. 386. 

^ ^ K'- Lord Eldon, L.C., at pp. 219, 

T ^ (1«38), 3 My. & Or. 763; Forrest v. Brescott (18,0), 

Vi’m; V.-C., at p. 549; KH/oi-d v. Blaneg (1885), 

V Halsbury, L.G., at p. 62. „ 

/.w 7. n ^ 816, 823 ; Re Banks. Banks v. Bus- 

uriuge. (_iyuoJ 1 Ln. o4<. 

1 ^ ^ 538 ; BJwdes v. Budge (1826), 

personal estate has been held to be exonerated, 
see BuGon v. Kncwiton (1796), 3 Yes. 107 ; Bootle v. Blundell, supra; Greene v. 
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665 . The right to exoneration does not enure for the benefit of 
a person who becomes entitled to a lapsed gift, whether the fund 
appropriated to the exoneration be one of realty (?•) or of specific 
personal assets (s), the right to the benefit of the exoneration 
being, in fact, a part of the legacy which fails (f). Thus, if a 
testator charges his real estate with payment of his debts in 
exoneration of his personal estate, and bequeaths his personal estate 
to a legatee who predeceases him, the personal estate is not exonerated 
in the hands of the next of kin. 


666 . Where a testator combines his real and personal estate 
into one general fund, and directs the whole of that fund to be 
applied for certain purposes, such as the payment of debts or 
legacies, his real and personal estate must be applied in the 
discharge of the debts or legacies rateably according to their 
respective values (u). 

A gift of real and personal estate together, coupled with a 

direction to sell and to pay debts or legacies out of the proceeds, 

creates a mixed fund, and in that case the realt}' and personalty are 

liable rateably for debts (a) ; a direction that the real estate is to be 

sold, and that the proceeds of sale are to be considered as part of 

the personal estate, will have the same effect (b). It is not 

necessary that there should be an absolute conversion directed by 

the will ; a power of sale may be sufficient if, from the terms of 

the will as a whole, it can be gathered that the testator had the 

intention of creating a mixed fund (c). The mere gift of real and 

personal estate together, coupled with a direction to pay debts or 

legacies, or a trust for the payment of debts or legacies, is not by 

itself sutficient to constitute a mixed fund, in the absence of words 

in the will showing an intention on the testator’s part that his real 

estate should be sold for the f)urpose of meeting the debts or 
legacies (</). 


I’orren y. l^r^n,u L. R. 10 Eq. 545 ; Kilford v. Blunt, j (1885), 31 Ch. ] 

ou, L. A. lor cases iii which the personal estate has been held not to 1 

<-'hitheattT (1707), 2 Vern. 568; hade, mod v. 1\ 
''ms- (Duhe) v. Mayer (1785), 1 Bro. C. C. 45-: 

f "t -o'/,''* sm ; M‘Cleland v. Hhaw (1805), 2 Scl 

(1-96), 3 Yes. Ill ; Aldridyt v. Waltscou 
{/■">' ) 1 Ml & B. 312; Toiver v. Boas (Lor,l) (1811), 18 Yes. 13; 

1 hode^ V Budyt ( 820), 1 bim. 79 ; Troll v. Buchanan (18851 28 Ch. D. 446 ; 1 
Baidi-s, Banks v. Bnsbndye [1905] 1 Ch 547 

(r) Bacrt v. Bairickson (1860), 1 Brew. & Sm. 182. 

[s) Kzljord V. Bia,,ey (mo), 31 Ch. B. 56, C. A., overruling on this poii 
Uroitmt w. Oroomhrul<je (1819), 4 Madd. 495. 

(() Kilford V. Blaueijy at p. 60. 

(») y Walker (1830), 1 Bus's. & M. 752; Simmons v. Bose (1856 

u Do Cj. M. & O. 411. ' 

[a] Bohe,-Uv Walker, supra; Blocker v. Ilarhin (1841), 3 Beav. 479 ; Hall - 

(1841) 3 Beav. oi6 ; Dmdc v. Aeaufr (1831), 2 Russ. & M. 557 ; l'\m, 

,/ny V Ooav/ry (1834), 3 My. & K. as3 ; Tatlock v. Jcddns (1854), Kay, 654 
Jledjord V. Btdjord (1865), 35 Beav. 584. 

[h) Kidn.yx. Conssinaker Williams v. Coass, naker (1192), 1 Yes. 436; Bri,,hl - 

Ay.'/ur (18 j 8) 3 Be G. & J. 148 ; Simmonsw. Bose (1856), 6 Be C. M. & G. 41 
<■) . tlan V. Ooll ( 1 8 , 2), 7 Ch. App. 439, C. A. 

(-/) Boiujhlon V. Bou,jhlon, Boinjhlon v. Ja»!w(1848), 1 H. L. Cas. 406; Tenc 
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667. Where a person has entered into a contract for the erection 
of buildings upon his land, and the buildings are not completed at 
the date of his death, his heir or the devisee of the land is entitled 
to have the buildings completed at the expense of the general 
personal estate (<?). 

Sub-Sect. 2. — In Payment of Secured Debts, 

668 . A legatee of a specific chattel or other pure personal estate 
of a testator subject to a mortgage is entitled, in the absence of a 
contrary direction, to have the mortgage debt discharged out of 
the general personal estate (/), and if that prove deficient, out 
of any other portion of the estate which the testator has expressly 
subjected to the payment of his debts (< 7 ). If the executor fail to 
redeem, the specific legatee is entitled to compensation to the 
amount of the legacy out of the general assets of the testator (/i). 
As between specific legatees, the legatee of incumbered property 
must bear the burden of the incumbrance (i). 

669. The successor to an interest in incumbered real or chattel real 
estate is, in the absence of a direction to the contrary, precluded 
from throwing the burden of the incumbrance upon the deceased's 
personal or other real estate (/i), whether the incumbrance be byway 
of mortgage or equitable charge, or in respect of a vendor's lien for 
unpaid purchase-money {1), and whether the deceased died testate 
or intestate. 

This rule applies only to disputes between different persons 
claiming under or through the deceased (in) ; and is not, therefore, 


V. Cheese (185o), 6 De G. M. & G. 453 ; Wells v. Poiv (1879), 48 L. J. (cu.) 476; 
Luckrraft v. Pridham (1879), 48 L. J. (cil.) 636. 

(e) Marshall v. Holloira)/ (1832), 5 Sim. 196; Cooper v. Jarman (1866), L. E. 
3Eq. 98; Pp Day, Sprake v. Day, [1898] 2 Ch. 510; and see title BUILDING 

CoNTiiACTS, Engineers and Architects, Vol. III., p. 272. 

T ^'Q 5"*^^ y* (1833), 3 My. & K 358; Bothamley v. Sherson (1875). 

L. K. 20 Eq. 304. For this purpose, a debenture in a company is personal 
estate though it includes a charge on land Ule Chantrell, Sutleffe v. 1 on 
Luerhojf, [1907] W. N. 213 ; as to discharge of mortgages generally, see title 

G) In Re Butler, Le Bas v. Herbert, [1894] 3 Ch. 250, Ivekewicii, J„ held that 
a consti'uctiye charge of debts upon realt}', created br a direction that the 
testator s debts should be paid, did not entitle the specific legatee to throw the 
DUiaen 01 the incumbrance upon the specific devisees of the realty. 

) V see title Equity, Vol. XIII., p. 144. 

( l ) Halliivell V. Tariner (1830), 1 Euss. & M. 633; Re Butler y Le Bas v. 
Herbert, supra. 

Charges Acts, 1854, 1867 and 1877 (17 & 18 Viet. c. 113; 
30 & 31 Vict. c. 69 ; 40 & 41 Viet. c. 34). The three Acts, known as Locke 
ung s Acts, are to be read together, and apply equally to next of kin as to 
legatees {Re Eraser, Lowther v. Fraser, [19041 'l Ch. 726, 0. A.); they do not 

personal liability on the devisee {Syer v. Gladstone (1885), 30 Ch. L- 

{1) The Acts cover an equitable charge of whatever nature, including a 

Bowerman, Porter v. Powerman, 
kto. f- ^ A ®PPl5' to land which has been delivered m 

execution under a writ of elegit (Re Anthony, Anthony v. Anthony, [1892] 1 Ch. 

(m) Real Estate Charges Act, 1854 (17 & 18 Vict. c. 113), s. 1. 
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applicable at the instance of a residuary legatee against a specific 
devisee, where the devised estate has been mortgaged to secure 
a partnership debt, and the partnership assets are sufficient to 
repay the advance (n), nor to charges affecting an estate which 
descends to a tenant in tail under a settlement not made by the 
deceased (o). 

670 . A general charge upon the real estate in aid of the personal 
estate to pay legacies or debts, or both, is not a charge within the 
rules, as the object and intention of the provision is not, in such a 
case, to alter the administration of assets nor to make the real estate 
primarily liable to the exoneration of the personal estate (j:?). 

A charge of or direction for payment of debts upon or out of a 

testator s residuary real and personal estate or residuary real estate 

is not a sufficient signification of a contrary intention (^/) ; the 

intention must be further declared by words expressly or by necessary 

implication referring to all or some of the testator’s debts or debt 

charged by way of mortgage on any part of his real estate (r). 

Thus a direction to pay debts, except mortgage debts on Blackacre, 

out of the residue, is sufficient indication of an intention to throw 

on the residue a mortgage debt on Whiteacre(s); the realty will 

also be exonerated if, in the direction to pay debts, a debt is 

included by a description sufficient to identify it as being a debt 

which happens to be secured by mortgage (f). The contrary intention 

need not appear in the will, it may be gathered from the mortgage 
deeds themselves (a). 

671 . Where several properties are comprised in one mortgage, 
and aie devised to different devisees, the devisees must, in the 
absence of a contrary intention, bear the debt rateably(6), even 
though one of the properties passes only under a residuary devise (c) : 
the sarne rule applies where freeholds or leaseholds and pure 
personalty are comprised in one mortgage (d), and between the 
heii-at -law and next of kin in case of intestacy (e). 

(») de JUtson, Ritsou v. Ritson, [1899] 1 Ch. 128, 0. A. 

thlf n V. Anthony, [1893] 3 Ch. 498. It has been held 

minprir cofU arising from the sale of realty under the trusts of a 

483. 
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Re Camphell, 


' • ^ W V 

Tnm‘f.,..w,o [1^06] 1 Ch. o31. A direction to pay the 

enibfe ^ho Hp proceeds of sale of Blackacre does not 

deficipnfv r/? to go against the general estate for any 

37 Ch. D. G77. 

r} ^ B7 & 18 Vict. c. 113), s. 1 ; 

Oampbdl V. Carnphell, [1893] 2 Ch. 206. ^ 

{fj Real Estate Chaiges Act, 1854 (17 & 18 Vict. c. 113), s. 1 ; Newmarch, 
New narrh y (1878), 9 Ch. D. 12 , n, C. A. 

frn n /! ' Rfir^imjtony. True, Giles v. yV«e(1886), 33 Ch. D. 195, dissenting 

fi( r Rrowns<m v. lawrence (1868), L. R. 6 Eq. 1. ^ 

Ch^D (1*^78), 7 Ch. D. 655 ; Lconmo v. £eo7ii‘/io (1879), 10 

(e) Jiruns v. JVyatl {m2), 31 Beav. 217. 


H.L. — XIV. 


U 
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The fact that one property is devised to a person absolutely (/), 

or for Iife(f/), and that other properties are directed to fall into 

residue, is not an indication of a contrary intention. But it may be 

gathered from the language of the documents, or from the nature 

of the transaction, that one property was intended to form a primary 

security and the other a secondary security (h). The use of the 

word “ collateral,” or the fact that one in'operty was brought in 

subsequently on the occasion of a further advance, is not of 

itself sufficient to constitute the further security a secondary 
security only(;). 

A collective devise of lands of any tenure to the same set of 
)eisons immCi facie throws the aggregate charges on to the aggregate 
ands in exoneration of the testator’s personal estate (fc). 


Sub-Sect. 3. Liability of Rtal Estate for Payment of Legacies. 

f general rule is that pecuniary legacies, in the absence 

0 a sumcient indication of a contrary intention, are payable out of 

estate not specifically bequeathed (Z). 

\\heie there is a bequest of pecuniary legacies, followed by a gift 
0 le lesidue of the testator’s real and personal estate, it is a 
genera lule of construction that the residuary real estate is charged 
wi ^ le payment of the legacies in aid of the personal estate (m). 

or le application of this rule it is not necessary that the testator 
s lou use the word ‘‘residue,” and a gift of realty and personalty 

substantially amount to a residuary gift is 

su cien (/i) : the rule applies whether the legacies are given 

before or after the gift of residue (a). Where there is simply a 

laige 0 egacies upon real estate, that charge is nothing more 

lan ancillary to the personal estate, and cannot be enforced 

gams he real estate where the personal estate is sufficient to pay 
all the legacies (p). 

P^i'sonal estate is sufficient at the time the legacy 
paj^able, a subsequent wasting of the assets before the 
g‘ y s ac ually paid will not throw the legacy upon the real 

Mio'iiS SSL S’StSm r"S' - f" 

S St ("®. 

7 Eq 501 • l)e I! in Lipscomb v. Lipscomb (1868), L. E. 

in zLXoV -f- R' 12 Eq. 540, but was not found 

■■■ - ' ° (IS'll). 1 Ch. D. 460 ; Be AthiU, Athill v. (1880), 


16 Ch, D. 211, C. A. ' ’ 

Em, land v. Cresswell, Baivdt 

(o) Ee nal/s, Tee,, bn y. nJls..L„ 


V 

Iff >^-Us, supra. 

atpf lls! 15an-ow;(18S5), 31 Ch. D. 113, per PeaksoX, 


J 
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estate (q), except where the executor and the devisee are the same 
person (r). 

674. The presumption is against an intention to charge lands 
specifically devised, and a mere charge on all the testator’s lands is 
not sufficient to rebut the presumption (-S') ; but the question must 
always be one of intention (f). 

675. Where the testator’s real and personal property have been 
so blended together as to form a mixed fund for the payment of 
legacies, the legacies must be borne by the real and personal estate 
rateably (u). The rule, however, as to rateable payment out of a 
mixed fund does not extend beyond the things which the testator 
has expressly directed to be paid out of the fund (6); and it may 

accordingly occur that the realty comprised in the fund may be 
charged rateably w'ith the payment of debts, but only in aid of 
the personalty in discharge of the legacies (c). 

676. A testator may make his real estate the primary fund for 
payment of legacies ; he may also make it the exclusive fund, and 
questions occasionally arise as to whether the legatee can have 
recourse to the personalty. Where the testator shows a separate 
and independent intention that the money shall be paid to the 
legatee at all events, the intention will not be held to be controlled 
merely by a direction in the will that the money is to be raised in a 
particular way or out of a particular fund (^/), and in such a case 
lecourse may be had to the personal estate, in the event of the real 
estate proving deficient (c). But where the testator simply charges 
his real estate with a sum of money, and then bequeaths the money 
so charged, the real estate alone is liable to the payment (/). 


Sub-Sect. 4. — Marshalling. 

677. For the pur )ose of marshalling (7), the order in which the 
assets should be app ied in payment of debts is as follows : — 

1. The general or residuary personalty, not exonerated or 


(fj) Richardson v. Morion (1871), L. R. m Eq. 123. 

{r) Wnourd y. (Jhafjers, Howard y. Robinson (1869), 2 Drew. & Sm. 236 
llumbk V. Hurable (1838), 2 Jur. 696. 

(1838), 7 H. L. Cas. 168, per Lord Cranwokth, a 
p 190 ; Siwng y hpong (1829), 3 Bli. (n. S.) 84, IL L. 

(t) Ranh oj Ireland v. McCarthy, [1898] A. 0. 181. 

luiid for pa3^ment of debts and legacies, see p. 287, ante, 
y. DearsU-y (1880), 16 Ch. D. 322, C. A., per James, L.J., ai 

IK M (/ • 

{(■) EUiott w. pcarsley, supra; Re Boards, Kniylit v. KuUjht, [1895] 1 Ch. 499, 

L- K- 17 Eq. 

(•/) /Hrkiu y. Edwards (1844), 4 Hare, 273, per WlGii.VM, V.-C., at p. 276. 

/>/ / / n ui which real estate has been held the Tuimary fund, see Sarile v. 

htuvket (1 1 1. AVms. 777 ; ]Vdbg y. Rorkcliffe (1830), 1 Russ. & M. 571; 
If i linnis y. nnghes [mi), 24 Beav. 474. ^ 

(./) )i(Lin y. hdtnards, suftra, per WlGUAM, V.-G., at p. 273; see, also, 

' (1^04), 9 Ves. 483. • » l > 

ft i’fi doctrine of marshalling as applied in the distribution of assets, 

-see title Equity, Vol. XlII., pp. Ml, 146. 
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exempted (/i). Where a share of the residuary personalty lapses 
the debts are not payable primarily out of the lapsed share (i). 

2. Eeal estate specifically appropriated to or devised in trust for 
payment of debts (k). 

3. Eeal estate descended (1). 

4. Eeal estate devised, charged with the paj^ment of debts On). The 

fact that real estate vests in the personal representative in the case 

of a person dying on or since the 1st January, 1898, has not affected 

is rule (n). 'Where a share of realty charged with payment of 

debts lapses, the lapsed share bears only its rateable proportion of 
the debts (o). ^ ^ 


5. Geneial pecuniary legacies rateably(p). W^here some pecuniary 

legacies are charged on land and others not, the persons entitled 
to the latter may have the land marshalled, in the event of the 
former being paid out of personalty (q). 

6. Eeal estate devised, whether specifically or as residue (r), 
and personal estate specifically bequeathed rateably (s). But neither 


vi?iutr / 1 Bro. C. C. 524; Mannin, v. Spooner (1796), 3 

m itn ‘ ’ '/ inlander (1803), 8 Ves. 106, 124. 

33 ! V. Wills (1877), 7 Ch. D. 

(1851) 2 Shn Vv „ \ W*)’. ®^'^horities (7(e //am’s A’x/)ar<e .S/7es 

25?- IwJ; ^30; ^onne v. Lewis (1787), 2 Bro. C. C. 

(1803), 8 Ves Or/lander, supra ; Milnes v. Slater 

(1873), L. ’R. lo ia 1“' (ISoG), 22Beav. 279; Steady. Hardahtr 

ti\ o_ . * ' . . ** ^^* 



A 

(1892), 67 L. 7 ^^“’ Stokes, Parsons v. Miller 

Ihherts V. 2 ch''15rT 2 Ch. 203 ; Re Roberts 

43 Ch. D. 600, has been overruled 

th£la1e^ap7S's''’tfTf wr'’’ [?906] 1 Ch. 446. The head-note to 

“ express ” char»e of debto • referring to land devised subject to an 

arising from the'^directinn ^ was in fact a constructive charge only, 

just debts and funeral and 

( 0 ) Ryves V. CeW ‘‘L^emary expenses. 

3 Sm. & G. 125, and v fo,Bowing Wood v. Ordish (18o;()> 

11 I. Ch. R, 141 . ■ (1838), 2 Keen, 610 ; Re Rathbarne (I860), 

the'^ general ^personl? efflT"” 3 Ch. App. 420, that where 

legacies pecuniary leoatees\nd *1)® payment of debts and 

incoiTect, and ou^ht not K # ii ^ residuary devisee contribute rateably is 
708 ; Buadale v. /wl n Ji" J ^^e CoUins v. Lewis (1869), L. E. 8 Eq. 
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portions (0 nor legacies (a) charged on the real estate are liable to 
contribute with the real estate or the specific legacies. As between 
real estate charged with portions or legacies, and specific devises 
and legacies, the real estate must contribute according to its full 
value, without any deduction for the portions or legacies chai’ged 
upon it (/>). 

7. Real and personal property expressly appointed by will in 
exercise of a general power of appointment (c). In cases, however, 
where the power is executed by reason of a bequest of the testator’s 
personal estate, or of any bequest of personal property described in 
a general manner, personal property tlie subject of the general 
power is included in the bequest (d ) ; it forms part of the testator’s 
personal estate, and therefore goes in exact y the same way as 
lis other personal estate, and is not necessarily postponed, as a 
fund liable for the payment of his debts, to other assets of the 
testator 0*). To make the property assets at all the power must 
be actually exercised (/). 


Part V. — Powers and Rights of the 

Representative. 

Sect. 1. — To Carry on the Testator's Business, 

678 . An executor has no power, in the absence of a direction 
contained in his testator’s will, to carry on the testator’s business (/y) 
except for the purpose of winding it up(/0. A general power 
to postpone the conversion of a testator’s estate bequeathed upon 


(^) Rallies V. Boulton (1860), 29 13cav. 41 ; Re Haunders-Davies, Haundcrs- 
Davies v. Baunders-Davies (1887), 34 Ch. D. 482. 

(a) Re Bauxlen^ National Provincial Bank of Enaland v. CresswelL Bau'den v. 

Crnswell, [1894] 1 Ch. 693. 

[h) Ibid. Ihe respective values must be ascertained as at the date of the 

testators death (yi'e/di/iy v. Preston (18o7), 1 De G. & J. 438). Where real 

estate subject to an incumbrance has been specifically devised free from 

incuml)rances, so as to exclude the operation of Locke lung’s Acts, the old 

rule still holds good that a pecuniary legatee is entitled to have recourse 

against the devised realty to the extent to which the incumbrance has been 

dischar-ed out of the personal estate (Re Bniith, Bmith v. Bmith, [1899] 1 
Ch. 366). 

(c) denneij v. Andrews (1822), Madd. & G. 261 ; Fleming V. Buchanan (1853), 

’ / n ^ v- I^uwleij, [1903] A. C. 411. 

('/) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27. 

[t) W i hams V. Williams, Re Hartley, Williams v. Jones, [1900] 1 Ch. 152. 

[J ) J/olmes V. Coyhill (1802), 7 Ves. 499 ; (1806) 12 Ves. 206. As to powers 
generally, see title Powehs. 

The widow s paraphernalia might formerly have been resorted to after all her 
Imsliands property was exhausted (Z/b/o//^ v. Plymouth [Earl] (1740). 2 Atk. 
104 ; y. Corbet (1746) 3 Atk. 369 ; Aldrich v. Cooper (1803), 8 Ves. 382, 

391): but articles which were formerly designated paraphernalia seem now to 
belonir absohitelv rk Co. v. J)e Fries, [1909] 


be ong absolutely to the wife (Masson, Teni 
“ b'-Sb— 838, C. A.); see]). 219, ante. 

{</) Kirk man \. Booth (1848), 11 Beav. 273. 
[h] Collinson v. Lister (1855), 20 Beav. 356. 
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trust for sale is sufficient authority to an executor to carry on the 

business for a reasonable period with a view to selling it as a going 

concern (i), hut does not apparently authorise him to carry it on 

indefinitely (k). But although the executor may have no express 

authority to continue the business, it is his duty to do whatever may 

be required to be done to preserve the business as an asset (/), and 

If he acts bond fide and to the best of his judgment he is not 

liable for a breach of trust by reason of continuing it for some 
years (m) . ® 

679. An executor who is authorised to carry on the business 
IS not entitled to employ in the business any of the general assets 

wLvi fU directed to be so employed («): 

Toni testator has not authorised the employment of any of his 

flro ®^f°"tor IS only entitled to employ the assets 

already embarked in the business (o). 

executor finds it impossible to carry on the business 

he ^}' authorised by his testator, 

directinnt! ( eoui't by originating summons for its 

and cVinri/ i,- ^’as no power to borrow money for the purpose 
renavmpnf f ^.^^t^'tor s assets outside of the business with 
the a valid charge upon 

sentatTve 1." ('’) • Where thf repre- 

entitled f-n authority to increase the business, he is 

outside the^bSs^S? ^ by mortgage of assets 

doEf^^rii^ executor to carry on his testator’s business 

the will mnm .1 ’f ijitouneing empower an administrator with 
admim’ Ltor^^^^ ^ '““t authorise an 

interested are not sih intestate’s trade where the parties 

wMdf he enter^^nnT liable upon all contracts into 

his testator’s bus’ which he incurs in carrying on 

testators business (d), notwithstanding that he avowedly 

42. C. A. ; Jte Smith, 

(k) He Smithy Artwhi v * 

upon He Crowther, Midalev J r * North, J., at p. 174, commenting* 

(^) Strickland v. tZZ r isSl "i 2 Ch. 56. 

^{n) L, parte Garland (ml), lOVefm ; Catbush v. Cutbash (1839), 1 Bear. 

(?) ^1/’SS"e asSrfr 438- 

(</) Ibid. 4 De G. M. & G. 744, C. A. 

. {d) Ex parte Gartayul ^ll. 

V. i)e^a?nere fl87‘21 T -rT^ Hodson, Ex parte Hichardsonj supra; 

V loEq. 134; Fairland y. Percy (1875), h.ii.3 


Ai 


671; 
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contracts as representative (e ) ; but he is entitled to be indemnified out 
of the assets in respect of all liabilities properly incurred in carrying 
on a business, even in priority to the claims of the creditors of his 
testator, where he has carried it on for such reasonable time as is 
necessary to enable him to sell the business as a going concern (/). 

It rests upon the executor to prove that he has acted with a view 
to selling the business as a going concern (ff). 

A direction contained in the will for the continuance of the 
testator’s business being binding upon the beneficiaries, the executor 
is as against them entitled to resort to the assets authorised to be 
employed in the business to indemnify himself against liabilities 
incurred in carrying it on (h) ; the direction is not, however, binding 
upon the testator’s creditors, and the executor cannot by reason 
only of such authority maintain a claim to indemnity as against 
them(i). But where those creditors have assented to the continuance 
of the business, the executor is entitled to be indemnified out of 
the estate in priority to their claims (A’), and the indemnity is not to be 
limited to that portion of the assets which has come into existence, 
or changed its form since the death (/) : the assent may be implied 
from the conduct of the creditors in not interfering with the 
continuance of the business (?»). In the case of assent by the 
testator’s creditors the right to an indemnity exists independently 
of any authority by the testator to continue the business (n)* 

683. The remedy of a creditor for a debt contracted after the 
death is against the executor, and not against the estate (o); but 
the creditor is in equity entitled to stand in the place of the executor, 
and to claim the benefit of his right to an indemnity (p). Thus, 
where the business has been continued by the executor with the 
assent of the testator’s creditors, the creditors of the executor are 
entitled to payment in priority to those of the testator (q). 


Edmonds 


r. & D. 217 ; Re Morgan, Pillgrnn v. Piilgrcm (1S81), IS Ch. D. 93, 99, C. A. ; 
Re Evans, Evans v. yif.’«7(S (1887), 34 Ch. D. 597. 

(^') jAihoncherc v. Tapper (1857), 11 Moo. P. C. C. 198; Liverpool Borough Banh 
V. Walker (1859), 4 Le G. & J. 24, C. A. 

U ) Jhtrse V. dorton, [1891] A. C. 190, per Lord IIekschell, at p. 199. 

[g) Re Millard, Ex parte Yates (1895), 72 L. T. 823, C. A. 

(/<) Lj' parte Garland (1804), 10 Yes. 110; Re Beater, Ex parte Ei 
(1802), 4 iJe G. P. & J. 488, 498, C. A. 

(/) Boivse Gorton, 8U}>ra, per hold IIerschell, at p. 199; Re Millard, Ex 
parte YaUs, supra ; Lucas v. Williams (No. 2) (1802), 4 JJe G. F. & J.439, C. A. 
(/.•) J)(nrse v. Gorton, supra. 

l) Ihid. 

m) Re Brooke, Brooke v. Brooke, [1894] 2 Ch. 600; Be Hodges, Hodges v. 

Hodges, [1899] 1 I. R. 480. In Re Millar<l, Ex narte Yates, snja'a, the conduct 

of the creditors was held not to anjount to an assent. 

(//) Had. 

_(o) FaGiall v. Farhall (1871), 7 Ch. App. 123 ; Owen v. Delamere (1872), L. E. 
1 5 L(j. 1 34. 

Re 
vans 
ht of 

(7) Re Jlodges, Hodges v. Hodges, supra. The same rule applies where the 
executor has continued the business under an administration order [Tinkler v. 
Hindmarsh (1840), 2 Beav. 348). 
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Sect. 1. 

To Carry 
on the 
Testator's 
Business. 


Limitation 
where execu- 
tor in default. 


Light to 
^idministra- 
tion order. 


Power of 
alienation 
in case of 
personalty. 


Title of 
alienee : when 
unimpeach- 
able. 


Executors and Administrators. 

This right is, however, strictly confined to the assets to which 
the executor himself could have resorted for an indemnity (r) 
Accordingly^ where the executor has lost his right to an indemnity 
by reason of his being in default to the estate, the creditors are in 
no better position, and are not entitled to have their debts paid out 
of the specific assets unless the default is made good (s). Where 

pchl'f ^1 ^ several executors, one of whom is in default to the trust 
cMuTthl can show clear accounts, the creditors can 
c Sf indemnity to which the executors with the 

nnV ® (0- A mere default in rendering accounts 

LXpr indemnity : there must be an 

debtedness to the estate on the part of the executors (a). 

trade creditor to the benefit of the executor’s 

fnrtil^fp'!®^ and his trade creditors, the right of the 

nrevnilq nvi^- f? assets for his costs and expenses 

1 le light of the latter to be paid out of such assets (c). 

Sect. 2. — To Alienate, 

conh-fl' representative has a complete and absolute 

disnnqp nf iv, ® P®^a®^al property of the deceased, and he can 
iiiortmrrp nr 1 ^^^ccts, whether they be legal or equitable (d), by 

nrouM-lv fUo ^ notwithstanding that the 

bv the will specifically bequeathed (/) or limited in trust 

the mortgaged usset^h). mortgagee a power of sale over 

ri(A t fPe .u''" P^^'^^aser from the representative has the 
ofhiq Snfv acting fairly in the execution 

or the anuliVof'^ not bound to inquire as to the debts or legacies (i) 
PP mn of the mon ey (A). The jii'ojierty aliened cannot 

23 lI ^^£^'333”’ V. JiMnson (1880), 15 Ch. D. 548 ; lie Morris (1889), 

{<!) Xugent y. (1892), 66 L. T. 718. 

representative of Atk. 463, 464. A transfer by a personal 

not himself a memlypr r.? ^ interest in a limited company is, although he is 
(Companies (Consolidnti’r. . ns valid as if he had been a member 

for .specific pe. f 89)> 29)- As to judgment 

(ihse7itia, see p. 199 Against a 2)m'chaser from an administrator durante 

(l-fo), 3 Atk. 235, 240; Scott v. Trikr (17881,2 
A/yde« (1870), 5 Ch. Ajfp ^ 

Am^ 1^8: v. OM {Earl) (1748), 

13 Eq. 55T: see VoTV/ 21 1 Cruihhank v. (1872), L. E. 

i;) irart/^rv ’rwA r 'soTi ''o ^ ch. loo. 

(/.•) Corser v. CartH riMn^s^T'^ per Leach, V.-C., at p. 205. 

(1819), 4 Madd. 332 359 8^0), L. E. 7 H. L. 731 ; see, too, Keane v. Eoharts 
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be followed into his hands by either creditor (Z) or legatee (ni). The 2. 

title of the alienee will not be affected by the fact that a long time To Alienate, 
had elapsed between the death and the date of the alienation (n), — 

nor by the fact that the alienation does not purport to be made for 
administrative purposes (0) nor to be executed by the representative 
in his character of representative (p). 


686 . But if the nature of the transaction affords intrinsic When 
evidence that the representative is not acting in the execution of i>iipeachabie. 
his duty, but is committing a breach of trust (7), or if the mortgagee 
knows that there are no administrative purposes for which the 
money is required (/•), he holds the property subject to the claims 
of creditors and beneficiaries. It rests, however, upon the person 
seeking to impeach the validity of the transaction to prove that the 
purchaser or mortgagee had notice of the true state of facts (s); 
the mere fact that an executor, Avho is also a devisee, includes 
property of his own in the security (^), or gives a security for an 
originally unsecured advance («), is not sufficient to rebut the 

ordinary presumption that the money has been raised for 
administrative purposes. 

So, too, the title of a person who lends money to another, not known Loan to 
by the lender to be, but who is in fact, an executor, for his private executor 
purposes, upon an equitable mortgage of wliat is really the testator’s “01^ 
property, is postponed to the prior equity of the persons beneficially estate, 
interested in the property (h). Fraud or collusion on the part of 
the lender will of course vitiate the transaction (c). 


687. The administrative purposes for which a representative Adminis- 
may charge the assets include, in the case of intestacy, the pay- ^lative 

ment to one of the next of kin of the value of his share in the 
estate (d). 

The representative may sell part of the assets to a creditor at a sale to 
fixed price in discharge of his debt(c), and there is no objection to creditor and 

— surviving 

(l) Xm/eutY. Gijhr>l {rm), 1 Atk. 403 ; v. Merriman (1740), 2 Atk 41 

(m) V. (1723), 2 P. AVms. 148; 117, a/e v. Booth (11 Hi), 4 Term 

Kep. 02o, II. V /» 

o (1887), 85 Ch. J). 5G1 ; Ptc Venn and Furze's ('onfrad, [1894] 

- ( h. 101, explaining and Uldie (1884), 15 L. ll. Ir. 388, C. A. 

(o) bee Colyer v. Finch (185G). 5 H. L. Ca.. 905, 923 ; Cors.r v. Cartwrd/ht, 
su)>ra. ’ 

2 rh' 3?6 [l(!4 '■ v. Henson, [1908] 

(<y) IJ a/A-iHs V. Cheeh (1823), 2 Sim. & St. 199, 205; Hill v. Bimpson (1802), 7 

^ V. Lewis (1882), 20 Ch. II. 745 ; Be VerrdVs Contract, [1903] 1 

Is) Corser v. Cartwrujht (1875), L. R, 7 11. L. 731. 
p Lnrrow y Orithth Burrow v. Newman (1805), 11 .Jur. (x. s.) 0. 

? W G. M. & G. 041, C. A. 


/-) Be Horpan, Ulhirem v. BHU,rem (1881), 18 Ch. 1). 93, C. A. 

008; Bicey. Cordon (1848), 

t'- 712, 725; Ewer y. CorLet, 


1/ /I // IX •'-'/I - jjf/tr \\ i oroet, suvi^a : 

^ (di /V rJn^ ^ siq>ra. ^ 

^/) he 0 Donnell s Astute, [1905] 1 L IL 40G, C. A. 

at^!oS'"'" ' (^*'0 V. Bhjden, supra. 
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the representative of a partner selling the share of the deceased 
partner to the surviving partners (/). 

688 . Personal representatives cannot, without the sanction of 
the court, sell to one of themselves either directly or indirectly (t?), 
though a sale may be made to one who has renounced the executor- 
ship (h ) ; and a sale cannot be impeached merely on the ground that 
when entered upon the purchaser might have proved the will, though 
in fact he subsequently renounced probate (i). 

689 . In ^ the case of real estate which vests in the personal 
lepiesentatives, they have the same powers of alienation for pur- 

as they have over the personal estate, 
with the exception only that to effect a sale or transfer without the 
sanction of the court the concurrence is required of all the per- 
sonal representatives in whom the real estate is vested (/c), whether 
they have proved the will or not(/), unless they have renounced or 
been cited to take probate and have not done so. 

690 . In ^ respect of real estate which does not vest in the 
lepiesentatives, executors may, as has been previously pointed 
out(w), have either a common law power of sale, an implied power 
of sale, or a statutory power of sale or mortgage for the purpose of 
paying debts or legacies. 

,, A of sale out and out, and having an object beyond 

e laising of a particular charge, does not authorise a mortgage; 
but where the power is for raising a particular charge, and the 
es ate is devised subject to that charge, it may be proper to raise 
e money bj^ mortgage, and such mortgage will be supported as 

a conditional sale (n). ^ 

Where an executor is selling or mortgaging real estate devised 
0 ^ imself and charged with the payment of legacies only, the 
assignee IS bound to see to the application of the purchase-money (o ) ; 
u V ere the real estate is charged with payment of debts as well 
0 egacies the assignee is under no such obligation, even though 


lie Cohen 


Execu^l t Iransler Act, 1897 (60 & 61 Viet. c. 65), s. 2 (2) ; lie iionm 
il) Be London Countij Council, [1902] 1 Ch. 187. 

•^ale of London and Provincial Bank, [1900] 1 Ch. 58; and as t 

generally, see title Sale of Land. . , 

OF Land ■ other statutor}' powers of sale, see titles Sali 

3 l' ^ Gl. M. & G. 635; Mills v. Banks (1724) 

6>r,;)-ort5(l834 ?Beay.?9r'“ ^ ' 

^ 448 ; Johnson v. Kennett (1835), > 

Bebbeck (1894), ^^|dhdbst, L.C., at p. 630 ; Be Bebbeck, Bennett v 
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there are, to his knowledge, no debts of the testator existing (;>), 
or though the purchase-money is expressed to be raised for the 
payment of legacies only (q). 

A purchase or mortgage for valuable consideration from an 
executor, who is also residuary legatee, of an asset of the testator by a 
person who has no notice of the existence of unsatisfied debts of the 
testator, is valid against the unsatisfied creditors, w^hether the 
assignee acquires a legal or an equitable interest in the asset (r). 
The same principle applies to the case of a specific legacy assigned 
by an executor who is specific legatee (.■?). But w^here legacies 
are charged upon the proi^erty bequeathed to the executor, 
the assignee takes the property subject to the legacies charged 
upon it (a). 

692. Mhere a term is vested in the personal representative he 
has power to grant an underlease, but that is an exceptional method 
of dealing with the assets, and those who accept a title in that way 
must take it subject to the question ^Yhether it was the best way 
of administering them (/>) ; he cannot in the underlease give an 
option of purchasing the tenn(r). 


693. Where a trust for sale or a power of sale of proj^erty is 
vested in the personal representative he has, in the absence of a 
direction to the contrary, power to sell all or any part of the 
property, either together or in lots, by public auction or private 
contract, subject to such conditions of sale as he may think fit, 
with power to buy in at an auction, or to vary or rescind a con- 
tiact for sale, and to resell, without being answerable for any 
loss (d). The power to sell all or any part of the property would 
not justify a sale of either timber (e) or minerals (/) apart from 
the land, without the sanction of the court (f/). 


K- V. Arlani (1841), 4 Beav. 

’ StromihiU V. Anstaj (1852), 1 I)e 
U Al (t. O.'io, at p. 6o8. In Eland v. Eland 4 My. & Or. 420, the 

liability ol the a.siKtiee to .ee to the payment of the legacies was not disputed. 
(7) Jlf' Henson, ( htsUr v. Henson, [1908] 2 Cli. 850 

{r) Graham v. DrnmnwmK [1890 1 Ch. 908, following the principles laid 


amara 
berry 


“ > 

(s) Halt V. Amh-en-s (1872), 27 L. T. llli 

(n) na„k (,/ ]lomhay v. Hideman Smnji (1908), 99 L. T. 532, P. C., distinguishiiio- 
Graham Jh'uramond, supra. 

(188()i: !a a I) 236 iiteam yan,j„tu.n Co. v. HMer 

'fl <'o. V. SMerln-ru, ,„pra. 

{d) irustee Act, 1893 (50 & 57 Viet e vn ^ vi tp;-. o i ^ n • 
sections relating to trustees are bv s 50 ,7, 7^ ’ V' ^^ipwmg 

of personal representatives ; see also title Tuvsts a^'I. TuuVtees. 

^c) (hohnehifV. (1825), 3 Bino- *>07 

^/) jlucfdey V Howell (1801), 29 W. 546. This and the case cited in 
note(o^, turned upon the construction of express powers framed in 

—w. or ss. ;; 

is) For the power of the court to sanction, see Law of Property Amendment 
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Executors and Administrators, 
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Depreciatory 

conditions. 


Statutory 

receipt. 


Power to 
insure 


Power to 

compromise 

claims. 


Claim of 
co-executor. 


694. A sale by the representative cannot be impeached by a 
beneficiary upon the ground that any of the conditions of sale were 
unnecessarily depreciatory, unless it also appears that the con- 
sideration for the sale was thereby rendered inadequate {h). After 
execution of the conveyance, in order to impeach the sale for 
unnecessarily depreciatory conditions, it must be shown that the 
purchaser was acting in collusion with the representative at the 
time when the contract for sale was made (i). 

The personal representative has a statutory power of giving a 
valid discharge for money, securities, or other personal property 
or effects payable, transferable, or deliverable to him under any 
trust or power (k). 

695. The statutory authority (/) to insure conferred on the 
personal representative cannot be exercised where he is bound, 
upon request, forthwith to convey the property absolutely to a 
beneficiary (m), and is subject to any exju’ess directions given by 
his^ testator (ii). The representative is not personally liable for 
omitting to insure (o). 


Sect. 3. — To Compromise Claims, 


696. The personal representative has very large powers to com- 
promise claims (jj). His powers extend as w'ell to claims by legatees 
as to claims against the estate (//); the only question to be con- 
sidered in the case of a compromise is whether he has acted in 
good faith or not. Any one of several representatives may settle an 
account, and the settlement is binding upon the others (/*). 

^ A representative has no power, without the consent of all parties 
inteiested in the estate, to compromise a question at the expense 
of the estate, involving the validity of the will, and consequentially 
his own position as executor (s). 

697. It has been held that one of two executors can, in a proper 
case, compioinise a claim of his co-executor against the estate (Oj 
the position is, however, a delicate one, and the executor would 

0 we 1 to apply to the court for its directions (a). Where the 


iict C 13 ; and Trustee Act, 1893 (56 & ^ 

61& 5S\ict t \{)) Trustee Act, 1893, Amendment Act, 1SJ4 

(/A Ti’iict dci A i- lorko/*/^ A 


Act 1859 (22 & 23 Viet. c. 35), s. 

T ict. c. 0.3), s. 44, Hf ^ ’ '■* 

(5' * oS'^'ict. c. 10), 

(o/St ulif” '■ “>• " “ <'>■ 

m 1 hid., s. 20. 

(0 dhid., 8. 18 (1). 

(w) Ihid., s. 18 (2). 

(«) J bid., s. 18 (3). 

1 (1859), 27 Beav. 144, 14G. . 

Hawley v. JJIalce, [19041 1 Ch. 622, see jx-r KekEVICH,_A 


)04l I Ch. 622, see ' 

Trustee Act, 1893 (56 & 57 \ict. c. o ), 


at p 62o. For the statutory power, see T 
(d)’ Thusts axd Trustees. 

sin/i nv I ' V. Jteadiny (1884), 32 W. E. 916 , decided upon the 

(r^ s- 90 of stat. (I860) 23 & 24 Viet. c. 145 (now repealed). 

( ) h V. ArerM (1859), 27 Wv. 446, 454. 

(«) Ibid., at p. 62 T ^ 
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compromise is shown to be injurious to the estate it will not be 
upheld (fc); nor can a settlement of accounts between a body of 
trustees and one of their number bar the right of the beneficiaries 
to investigate and challenge the accounts (c). 


Sect. 4. — To Pay into Court. 

698. Personal representatives have a statutory right to pay 
money or securities belonging to their trust into court (d) ; the 
receipt or certificate of the proper officer is a sufficient discharge (e). 
AVhere the majority are desirous of making the payment in, the 
court can order the payment in to be made without the concurrence 
of the minority, and when the money or securities are deposited 
with any banker, broker, or other depository, may order payment or 
delivery to the majority for the purpose of payment into court (,/ ). 

699. Where the fund consists of money or securities represent- 
ing a legacy or residue to which an infant or person beyond seas is 
absolutely entitled, the lodgment may be made upon a request signed 
by the personal representative or his solicitor, accompanied by a 
certificate of the Commissioners of Inland Pievenue that the legacy 
duty has been paid, or that there is none payable ; in all other crises 
the representative must make and file an affidavit (g). Where an 
affidavit is filed, notice of the lodgment must be given to the persons 
named in the affidavit as interested in the funds {h ) ; but in excep- 
tional cases notice may Ije dispensed with (i), or directed to be given 
by advertisement {k). Where the fund does not exceed £500 in 
value it may be paid into a county court (/). 

700. Personal representatives are justified in paying a fund into 
court wherever there is a reasonable doubt as to the person entitled 
to the fund, or as to his ability to give a discharge (m); they 
ought not to do so for the mere purpose of escaping liability, when 
there is no reasonable doubt as to the performance of their trust (n), 

nor should they do so when the only question arising can be decided 
on originating summons (o). 


(/;) !)c ('ordora v. J)e Cordova (1879), 4 App. Cas. 692, P. C. 

(c) lie Fishy IknuHt v, Iknuetty [1893] 2 Ch. 413, C, A. 

{d) Trustee Act, 1893 (o6 & 57 Viet. c. 53), s. 42 (1). 

(c) Ihul.y s. 42 (2), and see Re l^alarmriy De Pass v. Bonnenthal. [19071 2 Ch 
(/) Trustee Act, 1893 (56 & 57 Viet c. 53), e. 42 (3). 

ig) E. S. 0., Owl. o4ii r. 4 (prescribing the contents of the affidavit) 

Su,,renio Court bunds Rules, 1905, r. 41; see also Yearly Practice of tl 
feupreme Court, 1911, p. /81. 

(//) R. S. C., Ord. o4b, r. 4 (2) (a). 

(i) Ite IlauHford (1859), 7 W. E. 199, 254; Re Whitaker (1882) 47 L T 507 
Cl!''!)^./EaA.""’* I<'-/C[1870] W. N. 152; (IS 79 S, b 

(/) d’ounty Courts Act, ISSS (51 & 52 Vict. c. 43), ss. 07 (5) 70 Fo 
manner of paying .n o a county court, see County Court Rules, 1903, Ord. 38 
rr 9 el se,, ; and title Lov^jy Couuts. Vol. VIII. , pp. 497 et ee,j. 

(ra) he I arkcr s II dl Irusts (1888), 58 L. J. (cu.) 23, C. A., pel Fry, L. J., a 


(/f) Rti F/HoCs Trusts (1873), L. R. 15 Eq. 194 

kiSr- I*™"*"; 
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A personal representative who pays a fund into court loses any 
discretionary powers he may have with regard to the application of 
the fund (p). 

701. Where the lodgment is made upon a request unaccom- 
panied by an affidavit, the personal reimesentative is not entitled to 
deduct from the amount paid in the cost of paying it in {q). In 
other cases he may deduct the reasonable costs of the payment into 
court where no dispute has arisen, or is likely to arise, as to the 
deduction (r) ; but the better course is for him to pay in the whole 
fund, leaving it for the court to settle the amount of costs to which 
be is entitled upon the application for payment out {s). The juris- 
diction of the court on applications relating to the fund is limited 
to the fund actually paid into court, and does not extend to sums 
which have been deducted before payment in ; if the beneficiaries 
desire to question the deductions, they must bring a separate 
action (t). 

702. A judgment creditor of a creditor of the deceased cannot 
obtain a garnishee order against funds paid into court by the 
deceased’s representatives (a). 

Sect. 5. — To Appropriate. 

703. An appropriation in the strict sense of the word by an 
executor of a specific portion of the assets to answer a vested 
absolute legacy can only be made with the consent of a legatee who is 
8iii juris (b). Where a share of residue is immediately payable it is 
competent for the executor to enter into an arrangement with the 
legatee to take over a particular asset in satisfaction of his legacy 
either in whole or pro tantOy without obtaining the consent of the 
other residuary legatees: and if the transaction is a fair one, and 
the legatee does not receive more than his share of the assets, the 
appiopiiation is unimpeachable (c). The appropriation may be 
made in favour of a legatee who is also an executor {d). 

^ l^g^cy is presently vested, but payable in future, 

e egatee has an absolute right to require the amount of the legacy 


i if ^ 1-1^* following Me Willuims' SeWement 

Rp I nJ T 4 K. & J. 199, and dissenting from 

lie Landon s Irusts (1871), 40 L. J. (cn.) 370. 

1905 I’orm No. 16 in Appendix to Supreme Court Funds Eules, 

eoun^v (1S68),L. E. 7 Eq. 194. In the case of payment into a 

oftbp\ili he filed, and the amount allowed on taxation 

® Court Rules, 1903, Ord. 38, r. 1 1). ^ ^ 

p Re laiktrs ]\ ,11 Irusts(im), 58 L. J. (cn.) 23, C. A., per Rry, L.J., at 

32 L f ^ 488, 504 ; Be Barber’s Will (1849), 

sei tdfe Execution!' pp^g^o "hi J. ^ 

ill Re / ell™'’’/) [1907] 2 Ch. 40. 

il Be^lZh [1892] 1 Ch. 210, C. A. 

[ ) Btchardson, Morgan v. Bichardson, [1896] 1 Ch. 512. 
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to be invested by the executor ; where that is done it would amount 
to an appropriation in the strict sense of the word (e). 


705. Where a legacy is contingent, and by the will part of the 
income arising from the legacy is to go to the legatee before the 
happening of the contingency, it may be properly inferred that the 
testator intended a fund to be set apart and invested to answer the 
legacy ; the executor has, in such a case, power to set apart and 
invest a sum of money to carry out his testator’s intentions (/). 
But where no interest is directed to be paid on it in the meantime, 
the executor has no power to appropriate a fund to satisfy the 
legacy (fi), nor can the legatee require such an appropriation to be 
made (h). The executor may, however, set aside a sum amply 
sufficient to answer the legacy, invest it, and then proceed to distri- 
bute the residue without rendering himself personally liable to 
make good the loss, if it should subsequently turn out that the 
sum so retained was not sufificient to answer the legacy (i). 

706. Executors who are also trustees of settled shares of residue 
may appropriate specific assets, provided they are investments of an 
authorised nature, to the settled shares (k) : they may appropriate 
to one share without making a corresponding aiipropriation to the 
other shares (/). 

The power of appropriation extends to pure personalty of what- 
ever nature (m), to_ chattels real (a), and, it is conceived, to real 
estate where there is a trust for sale and conversion (o). 


707. Where an appropriation in the strict sense of the word has 
been made, all profit or loss, as the case may he, in respect of the 
appropriated fund goes to or falls upon the legatee (p). An assign- 
ment of specific assets in satisfaction of a pecuniary legacy is liable 
to be stamped as a conveyance on sale (</). 

(e) J!e Hall, Foster v. Metcalfe, [1!)03] 2 C'li. 22G, 231, C. A. ; see, too, Phipps v. 
Aniieslci/ (17-10), 2 Atk. 57 ; Johusim v. Mills (17-19), 1 Ves. Sen. 282. 

(,/') Re Hall, Poster V. Metcalfe, supra, at p. 233; see, too, Orceit v. Piiiot 
(1781), 1 ]!ro. C. C. 103. '' 

(ij) Re Hall, Foster v. Metcalfe, supra, at p. 233. 

{h) I hill., at p. 235 ; see, too, Webber v. (I'fiter 1823), 1 Sim. & St. 311 • Kiua 
V. Malcott (1852). 9 Hare, 092, 090. ’ 

(t) Re Hall, Foster v. Metcalfe, supra, at p. 233. 

(/.-) Re. Waters Prestem v. Waters, [1889] W. N. 39 ; Re Richardson, Morgan v. 
liiciiardsoiti, ^ 



. . 111 u. uiuwtji’y company) ; ice jSickels, 

Fidecls V. Aulcels, supra (stock) ; Re Waters, Preston v. Waters, supra (mort-a-es 
and other securities). ^ ® ® 

n) He Heverhj, Watson v. Watson, [19011 1 Ch. 681. 

[o) IhitLy at p. GS6. 

( /,) Rurgessy. Robinson (1817), 3 Mer. 7, 9 ; Ruck v. Hardman (1819), 4 MaJd. 
2 j3; himbertg v. lew (1843), 4 Dr. & War. 139, 149; Re Hall, Foster v. 

Mcmilje, suf/i’a. 


(ij) Dawson v. Inland Revenue Commissioners, [1905] 2 I. 11. 09. For stainiis 
mtri nrZa 'min r Act, 1891 (54 & 55 Viot. o. 39) ; FmanL 

IJIO (10 Mw. /, c. 8); and, generally, titles Eevexue ; S.U.E 

Oi.' D« 


Sect. 5. 

To Appro- 
priate. 

Contingent 

legacies. 


Settled 

legacies. 


Extent of 
power. 


Effect of 
appropria- 
tion. 



304 


Executors and Administrators. 


Sect. 5. 

To Appro- 
priate. 

statutory 

po^Ye^, 
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office. 


708. Personal representatives have also a statutory power (?■), in 

the absence of a direction to the contrary contained in the will, 
with the consent of the legatee, to appropriate, in accordance with 
“prescribed provisions,” any part of the residuary estate, real or 
personal (s), in satisfaction of a legacy or share of residue. No 
provisions have yet been prescribed, and the statutory power 
accordingly remains ineffective at present ; the Act contains nothing, 
however, to affect the power of the personal representatives to 
appropriate specific assets vested in them, where the will contains 
a trust for sale and conversion (t). 

Sect. 6. — Siirvivorshij) of Powers. 

709. In the case of wills ^Yhich have come into operation since 
the 81st December, 1881, there is statutory provision, in the 
absence of a contrary direction, for the survivorship of powers and 
trusts given to or vested in two or more trustees jointly (a). 

The question whether a power is intended to be personal to the 
individuals to whom it is given, or whether it is intended to be 
annexed to their office, is one of construction. 

The presumption is that every power given to trustees which 
enables them to deal with or affect the trust property is primd facie 
given to them ex officio as an incident of their office, and passes with 
the office to the holders or holder thereof for the time being; the 
mere fact that the power is one requiring the exercise of a very 
M’ide personal discretion is not enough to exclude the primd facie 

presumption. The testator’s reliance on the individuals to the 
exclusion of the holders of the office must be expressed in clear and 
apt language (6). The fact that the power is expressed to be given 
to my executors “ herein named” is not sufficient to indicate that 
timie is a confidence reposed in the individuals apart from their 
official capacity (c). 'Where the power is annexed to the office, an 
executor who renounces probate is incapable of exercising it (d). 


f) Land Transfer Act, 1897 (60 & 61 Yict. c. 65), s. 4 (1). 

' /> V. Waison, [1901] 1 Ch. 681. 

y\ rf 1^ ats07i V. supra, at p. 687. 

an ^ s. 22. This section is rendered 

AND TkustL^s ^ executors by s. 50 of the Act ; see also title Trusts 

T: 1 139, per Farwell, J., at p. 144, 

irve! of Sir W. Grant, M R., in Cole y. Wade (1807), 

ner'on’.! wherever the power is of a kind that indicates a 

individml a i /acte be understood to be confined to the 

others to whom is pven ; and will not, except by express words, pass to 

(A Crniitf j the Same character may happen to belong. 

T/Sw/nwj/S 2 Ch. 261, C. A.1 „e, A 2W 
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Part VI.— Liabilities of the Representative. 

Sect. 1. — In respect of the Contracts and Torts of the Deceased. 

Sub-Sect. l.—Conti'actual Ohligationa. 

710 . All claiius founded upon any obligation under a contract, 
bond, or covenant, or upon any debt or duty which might have been 
enforced by suing the deceased in his lifetime, are in like manner 
enforceable, to the extent of assets, against the personal repre- 
sentative (c), though he be not named in the instrument creating 
the obligation (j ). 

711 . Where, however, a contract is founded on personal con- 
siderations, the death of either party puts an end to the relation- 
ship {g ) ; thus an agreement between master and servant is 
determined by the death of either party ; an agreement to write a 
book or to paint a picture is determined by the death of the author 
or the artist {h). On the death of a master no portion of the 
)remium can be recovered by an apprentice (0, and a similar rule 
lolds in the case of a solicitor to whom a clerk has been articled (A). 
But the representatives are entitled to sue for any money actually 
earned by the deceased during his lifetime (/), and even for remunera- 
tion accruing due after his death, if it appears to have been the 
intention of the parties that remuneration should continue payable 
after the termination of the contract(m). 

Similarly a statutory obligation which is purely personal, and for 
the enforcement of which a statutory mode is provided, as, for 
instance, the liability of the putative father under a bastardy 
order, ceases when, by the person’s death, the statutory mode 
of enforcing payment has ceased, and no claim can be main- 
tained against his representatives either for arrears or for future 
payments (n). 

In the case of breach of promise of marriage, an action cannot 
be maintained against the representative of the promisor in the 


(e) Bac. Abr tit Executors aud Administrators (P), 1; Shep. Touch, (ed. 
Sl’p.'WmL m ■' 1 Cowp. 371, 375; Hyde v. iikiLr 

(/) Went. OU. Ex., 14th ed., 239, 243. 

{u) Farrow v. I(7/so« (1809), L. R. i U. P. 744 ; see title Contract, Vol. VIL, 

ti’/*^** Also p 22d, aide. As to claims iu respect of workmen’s com- 
pcnsitioii. f^ee title Master and Seuv\nt' ^ 

„ & E. 705, Ex. Ch., per Pollock, C.B., at 

^ 1 M. & W. 418, 423. 

siRVAN-!'.''"'^' title Master ant 
(l85())f2"MaI\t G.^;jp'^^ from Hirst v. Tolsou 

roimSth^e 2 Exch. 311. As to liabilities , 

I V f-*-***® Architects, Vol. 111., pp. 273, 294. 

( ' ) " V. Harper, [1908] 2 Ch. 370; ami see title Contr.vct, Vol. VIL, 


of 


(>0 He Harrington, Wilder \\ Turner, [190S] 2 Ch. 087. 
H.L. — XIV. 
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absence of special damage to the property of the promisee (o) ; the 
special damage must be of a nature to bring it within the ordinary 
rules as to remoteness of damage (p). 


712. A man who does work for a testator on the understanding 
that he is to be remunerated by a legacy has no claim against his 
estate, if the testator fails to provide for the legacy (q), and the 
executors are not entitled to satisfy such a claim (r). It rests, 
however, upon the executors to show that the work was done upon 
such an understanding ; the mere forbearance to send in a claim 


for work done in the expectation of a legacy is no bar to a claim 
against the executors for the services rendered if the party is 
disappointed in his expectation (s). 


713. The representative of an original lessee is liable in his 
representative capacity, to the extent of assets, upon the covenants 
contained in the lease for the residue of the term, whether the term 
was assigned by the lessee in his lifetime (t) or by the representative 
after his death (a). Upon a sale, however, he has the benefit of a 
statutory protection (h). 

Where the deceased was an assignee of the term, his estate 

remains liable upon the covenants so long as the term is vested in 

his personal representative. Wliere the lease is an onerous one, it 

is accordingly the duty of the representative, as he cannot disclaim 

it (c), to offer to surrender it to the lessor, and, in the event of his 

refusal to accept a surrender, to find an assignee, even though he 
be a pauper (d). 

714. Where the representative has entered upon the deceased’s 
leaseholds, the lessor has the option to sue him either in his repre- 
sentative capacity or in his personal capacity as assignee of the lease ; 
Md in the latter case judgment goes against him de bonis propriis* 
He can only be sued in his personal capacity where he has 
enteied(c): the entry by one of several representatives does not 


(o) Finlay V. CJnrney (1888), 20 Q. B. D. 494, C. A. 

L.J., at p. 507. For measure of damages, see title 
Damages, Vol. X., p. 323. 

* ^^ospital {Governors) (1726), 2 Stra, 728 ; Le Sagev. Couss- 

^ V. Alderson (1883), 8 App. Cas. 467. 

»•) Shallcrossv. U r^ght (1850), 12 Beav. 558. 

. Baxter v. Gray (1842), 3 Man. & G. 771. 

3 Mod Rep''325'"”“^ 

(a) belter v. Gaseftcri (1664), 1 Lev. 127 ; Pitcher v. Toveij (1691), 4 Mod.Eep. 

^ > I V# 

(5) Law of Property Amendment Act, 1859 (22 & 23 Viet. c. 35), s. 27 ; see 

S™erally, titles L.vndlokd and Tenant ; S.ale of Land. 

Vd V (^^^2), 4 B. & Ad. 241. 


330. 

e/u 3 Man. & G. 297; Bendall v. Andrece (1892), 

(1885) 16 L *E Ir* tie so sued [Fielding v. Cronin 



1 


Part VI.— Liabilities of the RepresentatiVS.-^-^ 't?/;-/ 


307 


render his co-representatives liable to an action for use and 
occupation (/). 

If the representative is sued as assignee of the lease for the rent 
accrued during the time in which he was in possession, he is entitled 
to set up by way of defence that he is only assignee as personal 
representative, and that the profits or yearly value of the property 
amount to a sum less than t le rent (g). In such case the personal 
liability of the representative is limited to the profits or yearly 
value of the property : it is not confined to the actual profits he 
may have received, but extends to the profits which he might have 
received if he had used due diligence (h). The representative cannot 
limit his personal liability where an action is brought against him 
as assignee of the lease for breach of a covenant to repair (t). 


Sect. 1. 

In respect 
of the 
Contracts 
and Torts 
of the 
Deceased. 


Limitation of 

personal 

liability. 


715. Where the lessee dies before the expiration of the term, Remedy by 
and his representative continues in possession for the remainder, a ^J^stress. 
distress may be taken for rent due for any part of the term, 
including arrears accrued due during the lifetime of the lessee (A). 

716. Specific performance may be ordered against the personal Specific per- 
representative of a person who has agreed to accept a lease (/); formanceof 

but the lease must be so framed as not to impose a personal 
liability upon the representative (?«). ace. 


717. The estate of a deceased member of a company incorporated Shareholders 
under the Companies Acts remains subject to the burdens of companies, 
membership (a), and his personal representatives, heirs, and devisees 
are liable in due course of administration to contribute to the assets 
of the company in discharge of his liability : if the personal repre- 
sentatives make default in paying any money ordered to be paid 
by them, proceedings may be taken for administering the personal 
and real estates of the deceased contributory, and of compelling 
payment thereout of the money due (o). The money due is in the 
nature of a specialty debt (p). Personal representatives who Provision for 

future calls. 


(/) Katiori V. Tozer{\^M\ 1 Cr. M. & E. 172. 

(//) Re tytmthmorc [Earl) v. Vayie, NirrcliffEs Claim (18S7), 87 Ch. D. 

128, 188; nillimj/turst y. Rpearman [WJo), 1 Salk. 297: Buddeiiy, rirkilim 
1 Salk. 810. ^ 

[h) Re Bowes, Rtrath'nyjre{Earl)\, Vane, Noirliffys Claim, supra; ]VliiteIiead 
V. Buhner, [1908] 1 K. B. 151; Ruhery v. Sterens (1882), 4 B. & Ad. 241; 

J/opwood V. Whalei/ (18-18), 0 0. B. 744. Remnant v. Bremridqe (1818), 8 Taunt’ 
lOi, is not good law. 

(/■) Tremcere Min-ison 1 Bing. (n. c.)89; Hleap v. Newman (1862) 

12 C. B. (N. s.) 110 ; Rendall v. Andrece (1892), 01 L. J. (q. b.) 680. 

[k) Went. Off. Ex., 14th ed. at p. 291; Braithwaite v. Gookseu (1790) 1 

Ily. Bl. 405 ; sec title Distress, Vol. XI., p. 150. ' 

[l) Bhillips V. Everard (1881), 5 Sira. 102. 

[m) Rlephens v. Hotham (1855), 1 Iv. & J. 571. 

(/i) Baird s Case (1870), 5 Ch. App. 725, 785 ; James v. Buemi Ventura Nitrate 
Grounds Syndicate, Ltd., [1896] 1 Ch. 450, 405, 0. A. ; and see title Co.MPANiEs 
Vol. V., p. 490. ' 

(o) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 126. 

[p) [hid., s. 14. For the liability of the estate of a member of a banking 

company formed under the County Bankers Act, 1826 (7 Geo. 4, c. 46) see 
Barkery. (1848), 7 Beav. 184 ; Ilewardy. Wheatley (Vib2), b De G & 

Sm. 552 ; Re Waltords Estate (1857), 28 Beav. 480. 


308 


Executors and Administrators. 


Sect. 1 . 

In respect 
of the 
Contracts 
and Torts 
of the 
Deceased. 


Personal 
liability of 
representa- 
tive. 


Right of 
representa- 
tives to have 
names entered 
on company’s 
register. 


Joint con- 
tractors. 


distribute the estate amongst the beneficiaries without providing 
for the liability attaching to the estate in respect of shares not fully 
paid up, forming part of the estate, commit a devastavit, and are 
personally liable to pay calls on the shares up to the amount of the 
assets distributed (q). 

Where a personal representative has had the shares transferred 
into his own name, he becomes to all intents and purposes a 
member of the company, with the consequential liabilities of mem- 
bership (r) ; and the same principle applies in the case of any 
further shares he accepts to which the estate he represents is 
entitled (s). But the mere production of his grant of administra- 
tion for the purpose of having it recorded in the company’s books 
does not render him personally liable as a shareholder, whatever 
entries may have been made in the books (^), nor does the receipt 

of dividends by him of itself amount to a personal acceptance of the 
shares (a). 

Personal representatives are entitled to have their names entered 

on the company’s register without any statement that they hold 

the shares in a representative capacity, and to have them inserted 

in such order as they please (/>). They may, if they choose, 

execute a valid transfer without ever having been registered as 
members (c). 


718 . The obligation upon a joint contract devolves upon the 

survivors, and the estate of a deceased joint contractor is under no 
primary liability (rf). 

Ihe question whether a particular promise is joint or several, or 
both joint and several, is one of construction (e), A bond, though 
joint in form, and though it would be construed as creating a joint 
obligation only at law, may in equity, in the administration of the 
estate of a deceased obligor, be construed as joint and several, 
especially in the case of a bond given by partners, or in substitution 
tor an antecedent joint and several liability (/). 


7 jy or V. faylor (1870), L. R. 10 Eq, 477. 

32 Ch^I)' 301 ^ 0 ^^^ ^ Executors' Case (1886), 

Case (1866), 1 Ch. App. 231. 

{t) linchan s Case, supra, at p. 594. 

//« wfntf * Pc^rte Boyle (1850), 2 H. & Tw. 221 ; 

^66; Re HereMdshire Banking 

0908] 1 Ch.415. ^ 

( ) ee Companies (Consolidation^ Ao.t. lOOS va.tj 
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As between the co-contractors, where the joint contract is for the 
benefit of all, there is an implied condition that each will contribute 
an aliquot part to the contractor who pays the debt, and an action 
for contribution will lie against the personal representative of a 
deceased co-contractor (g). But it cannot be stated as a universal 
proposition that in all cases where two or more jointly employ a 
third person there is an implied condition in all to contribute 
rateably inter se, so as to bind the personal representative of a 
deceased co-contractor ; each case must stand on its own ground {h), 

719. The separate estate of a deceased partner is liable both 
jointly and severally in due course of administration for the partner- 
ship debts and obligations, subject, however, to the prior payment 
of his separate debts (/)• The partnership creditor is entitled to 
prove in the administration of the deceased partner’s estate after 
the separate debts are paid, without first proving that the surviving 
partner is insolvent, and without being obliged first to have recourse 
to the joint assets (/i) ; hut it is necessary that the surviving 
partner should be present at the taking of the accounts of the 
deceased partner’s estate (/). Where there ai*e no partnership 
assets, the joint creditors come in pari pasnn with the separate 
creditors (m). 

The estate of the deceased partner may be discharged by direct 
payments, or by dealings of the creditor with the continuing 
partners operating as payment of the joint debt 00- It may also 
be discharged by the acceptance by the creditor of the security of 
the continuing partners in lieu of the original partnership liability (o), 
or by novation of the original contract with the continuing part- 
ners (])). But the circumstance that the creditor continues his 
transactions with the survivors, and, at their request, forbears for 
some years to enforce payment {q)y or receives interest on his debt 


2 Veru. 292; Deraynes v. Nolle, Barinyw. Nolle (ISIS), 1 Mer. oSO; Primrose 
V. Bromley (17S9), 1 Atk. 89; Levy v, *SV//e (1877), 37 L. T. 709; Stunner v. 
Powell (181G), 2 Mer. 30; Richardson v, Horton (1843), 0 Beav. 185; see, 
generally, title Bonds, Vol. III., p. 79. 

(y) Aslihy v. Ashly (1827), 7 B. & C. 444 ; Batard v. Halves (1853), 2 E. B. 
287. For right of contribution generally, see titles Contkact, Vol. VII., 
p. 472 ; Equity, Vol. XIll., p. 30; and, generally, title Guakantee. 

(h) Prim' v. Hernlrow (1841), 8 M. W. 873, per Alderson, B., at p. 889. 

(0 Partnership Act, 1890 (53 & 54 Viet. c. 39), s. 9. The Act has not enlarged 
the liabilities for which, prior to the Act, the estate of a deceased partner was 
responsible [Friend v. Youny, [1897] 2 Ch. 421). 

[k) Wilkinson v. Henderson (1833), 1 My. & K. 582 ; Re Hodyson, Beckett v. 
Ramsdole (1885), 31 Ch. D. 177, C. A. ; Re Doetsch, Matheson v. Ludwig, [1896] 
2 Ch. 836, 839, in which case it was held that this rule of procedure applied to 
the case of a foreign firm having a place of business here, one of the partners 
domiciled in England dying and leaving assets in England, notwithstanding that 
the law of the foreign country differed from that of England. 

(/) Re Hodyson, Beckett v. Ramsdale, supra. 

(r/i) See title Bankruptcy, Vol. II., p. 219. 

(y/) Winter v. Innes (1838), 4 My. & Cr. 101, 110. 

(o) Thompson v. Percival (1834), 5 B. & Ad. 925. 

(p) Re Head, Head v. Head (No. 2), [1894] 2 Ch. 236, C. A., distinguishing 
Re Head, Head v. Head, [1893] 3 Ch. 426 ; Bilborouyh v. Holmes (1876), 5 Ch. L). 
255. 

(ry) Wilder V. Junes, supra. 
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from the surviving partners (r), or 
them (s), is not of itself sufficient to 
deceased partner. 


obtains judgment against 
discharge the estate of the 


720. In cases in which the firm becomes liable for the wrongful 

acts or omissions of a partner, or for the misapplication of money 

or property of a third person, every partner is liable both jointly 

and severally (t) in such cases the liability of a deceased partner 

devolves upon his representatives. Where the wrongful act is 

committed after the death of a partner, no liability is imposed upon 
nis 6StSFtG 

The estate of a deceased partner is not liable for debts of his late 
firm contracted after his death (l>) ; nor does the continued use of 

ni'ni-name, or of the deceased jiartner’s name as part 
tneieoi, of itself impose liability upon his representative or estate (c). 

721. here the consideration for a guarantee is given once for 
a , in the case of the guarantee of the integrity of a servant or 
agen a en into a person’s employment, the guarantee cannot, in 
tne absence of a stipulation to the contrary, be determined by 

Ilf’ liability in respect thereof does not cease upon the 

f ^ f guarantor (d). But where the consideration is frag- 
^Ynn^. supplied from time to time, as in the case of the 

fnof ^ ^ lunning account with a banker, the general rule is 
ripffn / \ determined by notice of the guarantor’s 

^Jeath (/). Should, 
^ guaranty require a special notice of deter- 

wifli ^ ^ S^ven, the personal representative must comply 
unlp< 5 q order to put an end to the guarantee ig), 

at an end (Ji)^ pi'oceeds upon the footing that the guarantee is 

Sub-Sect. 2. Implied OhUgations. 

an'^Rfriinn^ where there is an express contract that 

person whose repre- 

is such tbfll IR he mamtcained ; if the position of the parties 

e aw would imply a contract from that position. 


(r) Harm v. Harwell (1846), 13 Beav. 403. 

dale (1885), 3rCh*^°777 ^ Idodgson, Beckett v. Bams- 

silllfs;);?, l:tS' >2 ,■ v. *•.» 

2'-£L nSi "a'Vt <'«“ 


p' I 1 . K. o 75 . , Iiv n 

i) Rc"SZlr\^rnr] 1 II- * C- 249. 

(/') Harrissi. PE a' 1 Ch. 573 . _ . 

of a guarantor, title GuIiunxee^^' generally, as to the liabilities 
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then the representative may still be held liable (i). There are 
many cases where an action can be brought upon an obligation 
implied by law in consequence of the position which the parties 
have undertaken one to another (/c). Familiar instances are those 
of common carriers and bailees (/). The relation of solicitor and 
client (//i), the common law liability of the representatives of a 
deceased incumbent for dilapidations {n), and the customary obli- 
gations of copyholders (o) are other examples. 

723. Although the estate of a legal tenant for life of freeholds is 
not liable at common law for waste, permissive or voluntary {p)y yet 
where there is an express direction in the instrument creating the 
settlement that the property is to be kept in repair, failure to 
comply with that obligation raises in equity a liability against the 

estate of the deceased tenant for life {q). 

The estate of a tenant for life is liable to make good to the persons 
entitled under the settlement any damages occasioned by his default 
in complying with his statutory obligations to maintain and insure 

improvements (r). 

724. ^Yhere leasehold property is settled by will the tenant for 
life, whether legal or equitable, is bound as between himself and 
the estate of the testator to perform the covenants and indemnify 
the estate (a), though he is not liable for repairs necessary at the 
commencement of his interest, or in respect of breaches of covenant 
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(t) BattJiyany v. WaJford (1887), 36 Ch. D. ‘209, C. A., per Cotton, L.J., at 

p. 279. 

' I 

V) Moryan v. Rnvey (1801), 6 II, & N. 2Go ; sec, e.y.y titles Bailment, Vol. I., 
p. 524 ; CAiaiiEits, Vol. IV,, p. 4. 

(m) Wilson v. Tucker (1822), 3 Stark. 154; Blyth v, I'ladyate, Moryan v. 
Bhjtfij Smith V. Blyth, [1891] 1 Ch. 337 ; Davies v. Hood (1903), 88 L. 1. 19. 

( 7 t) Sailers v. Lamrence (1743), AVilles, 413, 421 ; Mason v. Lambert (1848), 12 
Q. B. 795, 799, The liability of the representatives is now regulated by 
statute; see Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), ss. 34, 
36. Where an order has been made under the Act the costs of repairs consti- 
tute a debt payable to the new incumbent out of the assets of the late 
incumbent pari passu with the debts of his other creditors {Re Monk, 11 ayman v. 
Mouk (1887), 35 Ch. D. 583) ; see, generally, title Ecclesiastical Law, Vol. XL, 

p. 768. 

0 ) See title Copyholds, Vol. VIII., p. 48. 

Ip) Phillips V. Uomfray (188.3), 24 Ch. D. 439, 0. A., per Bowen, L.J., at 
p. 455; Re Cartwriyht, Avis v. Xewman (1889), 41 Ch. D. 532, following Gibson 
V. Wtlls (1805), 1 Bos. & r. (n. It.) ‘290 ; Herne v. Bemhow (1813), 4 Taunt. 764 ; 
Bowys V. Blayrave (1854), 4 De G. M. & G. 448, and explaining dicta in Ydlowly 
V. Go/uer(lS55), 11 Exch. 274, and Wooditousey. Wallcer (1880), 5 Q. B. D. 404, 407. 

[q) Re WdliarneSy Andrew v. WilHames (1885), 54 L, T. 105, C. A. ; see, too, 
Messenyer v. Andrews (18‘28), 4 Euss. 478; Greyy v. Coates, Ilodyson v . Coates 
(1856), 23 Beav. 33. The equitable liability for permissive waste is confined to 
cases where there is an obligation to keep in repair (Re Cartwnyht, Avis v. 
Newman, suyi’a). 

(r) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 28 ; see, generally, title 
Settlements. 

(«) Kiayham v. Kinyham, [1897] 1 I. E, 170 ; Re Betty, BHty v. A.-O., [1899] 
1 Ch. 821, dLssenting from Re Barmy, Jenne v. Bariny, [1893] 1 Ch. 01, and Re 
Tomhnson, Tomlinson v. Andrew, [189S] 1 Ch. 232 ; Re Gprs, Cooper v. 

[1899] 2 Ch. 51; see, too, Re Reddiny, Thompson v. Reddiny, [1897] 1 Ch. 876. 



312 


Executors and Administrators. 


Sect. I. 

In respect 
of tne 
Contracts 
and Torts 
of the 
Deceased. 

Breach of 
trust. 


Actio person- 
alls moritnr 
cnni personL 


Exceptions. 


which had arisen before the testator’s death (6), But although 
as between himself and the testator’s estate the tenant for life may 
be under an obligation to indemnify the estate, that obligation 
cannot be enforced by the remainderman after the death of the 
tenant for life against the estate of the latter (c). 

725. The liability of a trustee for a breach of trust survives 
against his jDersonal representatives {d), whether the loss be occa- 
sioned by default on his part or by his act (c), and although the 
consequences do not occur until after his death (/). The liability 
of the representative originates from and dejicnds entirely on the 
liability of the deceased, so that the representative cannot rely 
upon any Statute of Limitation in answer to the claim which the 
deceased himself could not have set up (r/). An action for breach 
of tiust may be brought against tlie surviving trustees without 
joining the representatives of a deceased trustee (//) ; where the 
action is brought against the representatives of the last surviving 
tiustee, new trustees must be appointed, so that the trust estate 
may be represented before the court (i). 


Sub-Sect. 3.— Torts, 


726. The general rule is that the representative cannot be sued 
01 a \Mong committed by the deceased for which unliquidated 
aamages only would be recoverable (/.) ; the rule is expressed in 

personalis vwritnr cum persona, and the principle 
IS app icable both at law and in equity (/), Thus an action for 

ecei |vnl not he against the representatives of a person who has 

lau u en y induced another to take shares in a company (wi), or 
even to purchase shares from the deceased himself (n), 

/.nvf ^ ^ which, apart from questions of breach of 

implied, a remedy for a wrongful act can be 
P e against the estate of a deceased person are where property 


v- Coles, (1886), 34 Ch. D. 136, C. A., 

(cU^ Parr7Zl T/ (l^Sl), 16 Ch. D. 7l'3. 

Hoplnm, [1900] i Ch. 160. 

272; Moniford {Lord) v. 

De G. J & Sm fl S P ’ llats/jam v. Sfainton (1863), 1 

Ch. D 543 0 A . Ti' ^'^^ora v. Concha (1889), 40 

trust, generally t iTt ^ ^ As to breaches of 

(el Demi,?. V T 7 ® ^ Trustees. 

[ejneiapofy v. Hohnison 1857 , 24 Beav 86 95 


= A.;and v. 

648, and (1854) 3 T P^ v. Ilntchinson (1853), 2 I. Ch. E. 

Trusts and Trustees * further, titles Limitation of Actions ; 

Smith V. Allen, [18911 2 Ph 340 

... «... 

i^ncan, lerry v. Sweetiny, [1899] 1 Ch. 387. 
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or the proceeds or value of property belonging to another have 
been appropriated by the deceased person and added to his own 
estate or money. In such cases the action, though arising out of 
a wrongful act, does not die with the person. But where there is 
nothing among the assets of the deceased that in law or in equity 
belongs to the plaintiff, and the damages which have been done to 
him are unliquidated and uncertain, the representatives of the 
wrong-doer cannot be sued merely because it was worth the wrong- 
doer’s while to commit the act and an indirect benefit may have 
been reaped thereby (o). 

In cases where the maxim applies, proceedings cannot be 
pursued against the representative even though the death of the 
wrong-doer does not take place until after a judgment or order 
directing an inquiry as to damages (p). 

727. Where proceedings which are authorised by Act of Parlia- 
ment against a person are in the nature of an action for a personal 
tort, as, for instance, the right to recover in a summary manner 
the expenses of repairing a highway caused by extraordinary traffic 
thereon, tlie proceedings cannot be taken against the representative 
of that person after his death (7). 

728. Where a co-respondent against whom damages have been 
awarded dies before paying them into court, there is no remedy 
against his executor in the Divorce Court, and no order for payment 
can be enforced against him in that court (r). 

729. The statutory liability of a director of a company to com- 
pensate a person who has applied for shares or debentures in a 
company on the faith of a prospectus, for the loss he may have 
sustained by reason of any untrue statement in the ])rospectus, 
does not survive («) ; but there appears to be a doubt whether 
the statutory right of contribution amongst the directors is or is 
not enforceable against the representative of a deceased director (0* 


vSeCT. 1. 

In respect 
of the 
Contracts 
and Torts 
of the 
Deceased. 


rroccedings 
for stafittorv 
penalty. 


Damages 
against a 
co-respon- 
dent. 


Tortious acts 
of company 
director. 


(0) Phillips V. llomfray (1883), 24 Cli, D. 439, C. A., per Bowex and 
Cotton', L.JJ., at p. 454 ; see ihid., at pp. 457 et sey., for observations upon the 
following earlier authorities: — Hherrwfjtoiis Case (1582), Hav. 40; Turke's Case 
(1590), 3 Leon. 241; Tooiey v. W'imlhnm (1590), Cro. Eliz. 20G ; Winchester 
{liishcp) V. Kniyht (1718), 1 P. Wins. 400 ; llarahhj v. Tr(dt (1770), 1 Cowp. 371, 
375 ; Pultency v. Warren (1801), 0 Ves. 72 ; Lansdowne [Manptis) v. Lansdowne 
{l)on:ayer Marchioness) (1815). 1 Madd. 110; dardiner \, Fell (1819), 1 Jac. & W. 


oren 


22 ; Monypenny v. Prisfow (1832), 2 Kuss. & M. 117. 

( /.) Phillips V. Ilomfrnip snpra ; Hniith V. Kyles (1742), 2 Atk. 385 ; Dav 
V. Wooitun, [1900] 1 I. K.'273. C. A. 

[<j) tstory V. Hheard, [1892] 2 Q. B. 515. 

(rj Prydyes v. Jirydyes and 11 bod, [1909] P. 187, C. A. Eor divorce, see title 
Husband and Wite. 


(s) Shepheard v. Pray, [1900] 2 Ch. 235, per WAnuiNGTON, J., at p. 253 
This case was decided upon the Directors Liability Act. 1890 (53 & 54 Yict. 
c. 04), ss. 3, 5 ; the pres(3nt liability is prescribed in similar language by 
the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 09), s. 84. 

(f) In Shepheard v. Pray, supra, it was lield by WAiiitiNOTON, J., that the 
right of contribution was enforceable against the representative, but on a^ipeal 
the order was by consent varied, the court intimating that it was not prepared 
to assent to all that was decided by Wakiungton, J. ; see Shepheard v. Ptay, 
[1907] 2 Ch. 571, C. A. 
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The remedy for loss sustained by the negligence of a director does 
not survive (») ; nor is the particular remedy by way of mis- 
feasance proceedings enforceable against his representatives (a). 
But the estate of a deceased director is liable in respect of claims in 
the nature of a breach of trust, as, for instance, the payment of 
dividends out of capital (i). 


730. Eepresentatives may be sued for wrongs committed by 
the deceased to another in respect of his property, real or personal, 
provided that the injury was committed within six calendar months 
before the wrong-doer’s death, and the action is brought within six 
calendar months after the representatives have taken upon them- 
selves administration of his estate and effects : the damages in 
such case rank as a simple contract debt (c). Where the injury 
was committed more than six months before the wrong-doer’s 
death, an action, though brought against him in his lifetime, 
cannot be maintained against his representatives (d). 

The test to be applied in ascertaining whether the action under 

the statute is brought in time is not when the wi’ong was committed, 

but Mmen the injury was committed. And, accordingly, in the case 

of a continuing wrong where the injury accrues from day to day to 

a peiiod within six calendar months of the wrong-doer’s death the 
action IS maintainable (e). 


Sect. 2. — In respect of His Own Acts, 

Sub-Sect. 1. — To Third Parties. 

representative is personally liable upon his own 
contiacts, and cannot limit his liability to the extent of assets in 
IS ands. Thus, upon counts for goods sold and delivered and 
woi an labour done, he can only be charged personally, and the 
n y possible judgment is de bonis propriis (/). But an action can 
e main ained against him in his representative character where 

his te^ta\o^r promise is a contract or transaction with 

deceased partner who are entitled to profits, 
in the firm^T)^ interfere in the business, are not liable as partners 

(«J nTTrtthhTP f- (1869), 4 Ch. App. 701. 

misfLsance Assurance Co. (ISSO)) 14 Ch. D. 33o. For 

c. 69), and tiL 

[1S92] 1 Ch'*To^4^ Omnett, Musonic and General Life Assurance Co. v. Sharpe, 

Procedure Act, 1833 (3 & 4 Will 4 c 40 ') = 9 

AcTioi-s. (obstruction of light) ; see, further, title Limitatiox of 

3 Ding. ' 20 - PoweuV^r^^ 1^8, 127; Dowse v. Coxe (1825), 

P- 1^8. For the hAh 1 'f r ^ ^ ^oO; Farhall y. Farhall, supra, at 

business see n 904 / ' ° i ^ representative in carrying on his testator’s 

(h) f/olme V '/ n expenses, p. 240, ante. 

V. Bammond (18,2), L. E. 7 Exch. 218^; see, as to the liability of 
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732. The Statute of Frauds (i) provides that no action is to be 

brought against an executor or administrator upon any special 
promise to answer damages out of his own estate, unless the 
aoreement upon which the action is brought, or some note or 
rnemorandum thereof, is in writing and signed by him or by some 
other person thereunto by him lawfully authorised. 

According to the old law the consideration for the prornise must 
be expressed in the writing, or appear by necessaiy infeience 
therefrom (k ) ; and it is conceived that the law in this respect is 
still in force, as the subsequent enactment {!), which provides that 
the consideration for a special promise to answer the debt, default, 
or miscarriage of another need not appear in writing or by neces- 
sary inference therefrom, is silent as to a special pioinise by an 
executor or administrator to answer damages out of his own estate. 
The statutory requirement as to a writing does not ptend to a 
promise made by a person, not an executor, prior to his obtaining 
a grant of letters of administration {m). 

733. In addition to the statutory requirement of a writing, the 
promise requires, like all other agreements not under seal, to be 
given for a sufficient consideration (n). such as giving time for 
l)ayment(o), or undertaking to pay interest on a debt not bear- 
ing interest (p). ^Yhere the instrument, such as a promissory 
note, is one which ju'iwd facie imports a consideration and may 
induce forbearance, it is not necessary to give evidence of con- 
sideration aliniideiq). There can, of course, be no forbearance to 
sue a person who has not actually taken out administration (r). 

734. A person who is under an obligation to indorse a bill of 
exchange in a representative capacity may indorse it in such terms 
as to negative personal liability («). If he fails to indorse it in such 
terms he is personally liable upon it (<)• 

735. The representative is, of course, personally responsible for 
all torts committed by himself ; but where the injury has been 
occasioned by himself or his agents in the reasonable management 
of the trust estate, he is entitled to be indemnified out of the 


persons holding? themselves out as partners, and as to what acts constitute 
partners, title PAKTNERSiiir. 

(t) 29 Car. 2, c. 3, s. 4 ; see also title Contracts, Yol. VIL, p. 361. 

(/c) Wain V. Worlters (1804), d East, 10; Saunders v. W’abejield (1821), 4 
?>. & Aid. 595 ; 1 AVms. Saund. 211, n. (d). 

(/) Mercantile Law Amendment Act, 1856 (19 & 20 Viet, c. 79), s. 3. 

(m) Tomlinson v. Gill (1756), Amb. 330. 

(») lieech V. Kenncfjal (1748), 1 Yes. Sen. 123; Runn v. IIu<jhes (17*8), 7 
Term Hep. 350, n. ; Jones v. Tanner (1827), 7 B. ^ C. 542. 

o) Davis V. Reijner (1671), 2 Lev. 3 ; JIawes v. Smith (1675), 2 Lev. 122. ^ 

p) liradly v. Heath (1830), 3 Sim. 543; Jones v. Ashbarnhani (1804), 4 East, 
455; Childs V. Monins (1821), 2 Brod. & Bing. 460. 

(cy) Ridout V. Bristow (1830), 1 Cr. & J. 231. 

(r) Nelson v. Serle (1839), 4 M, & W. 795, Ex. Ch. 

(s) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 31 (5) ; see also title 
Bills of Exchange, Promissory Notes, and Negotiable In.struments, 
Yol. II., p. 506. 

(?) Kiny V. Thom (1786), 1 Term Pep. 487. 
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tration. 


Negligence. 


assets (a) ; and the person injured has the right to he subrogated to 
the representative’s indemnity (6). 


Stjb-Sect. 2. — On a Devastavit, 


736 . A personal representative in accepting the office accepts 
the duties of the office, and becomes a trustee in the sense that he 
is personally liable in equity for all breaches of the ordinary trusts 
which in courts of equity are considered to arise from his office (c). 
The violation of his duties of administration is termed a devastavit: 
the term “ devastavit ” is applicable not only to a misuse by the 
representative of the effects of the deceased, as hy spending or 
converting them to his own use, but also to acts of maladministra- 
tion or negligence (rf). 


737 . Thus a representative commits a devastavit if he pays 

debts otherwise than in their due order ; if he makes payments to 

legatees without providing for debts (e) ; if he applies the assets in 

payment of claims which he has no right to satisfy (/). The 

duties of the representative with regard to the getting in of the 

estate and the investment of money in hand have been previously 

dealt with (g) : a breach of such duties amounts to a devastavit. 

An executor is also liable for paying a legatee a sum greater than is 

warranted by the existing state of the assets ; but he will not be 

disallowed a payment made to one of several residuary legatees, 

because through a subsequent decrease in the value of the assets 

such residuary legatee may have received more than the other 
residuary legatees (h). 


7do. bimilarly a representative is guilty of a devastavit where loss 
occuis to the estate owing to his negligence, as where by his delay 
in taking proceedings a debtor is enabled to plead the statutory 
limitations (i), or if the debt is lost owing to the debtor’s bankruptcy 
01 inability to pay (k) ; or if he allows debts bearing interest to run 
on when he has assets in hand sufficient to discharge them ( 1 ). No 

(a) Denett V, WymUiam (1862), 4 De G. F. & J. 259, C. A.; Be Rayhonld, 
liayhouU v. Turner, [1900] 1 Ch. 199 

[h) Re Rayhould, Rayhndd v. Timxer, supra. 

V. AayZa»c^(1884), 26 Ch. D. 783, 

M Vnv\ta''‘l and Administrators (L), 1. . ^ 

debts see 94 'f Protection given to representatives who advertise foi 

amipiV+Bflft the representative fails to advertise, it would 

^ on mere want of notine of tho deRt : see Chelsea IFafer- 

tvorks [Governor & Co.) v. Coi 

68im.621; ,8mi7Av 

( f\ vv.um; tixUw.Uomnxt 

Beav ^8 iirf 7 f,'^™'y>stration (I, 1); Shallcross v. 'Wriyht 

[h] Lloyd y. Lloyd (1875), 23 W. R. 787. 

(t) ^7ti.Sr 

34 • ^!rJfn ; ILall v. Hallet (1784), 1 Cox, Eq. Cas 

(1806), 12 Ves. 127, 130. He is not liable for los 

bearin 
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liability, however, attaches to executors for delay in proving the 
will (m). 

739. Where the assets of the testator have come into the 
possession of the representative and are afterwards lost to the 
estate, the equitable rule that the representative stands in the 
position of a gratuitous bailee, and cannot therefore be charged 
without some wilful default (n), is applicable (o). It rests upon the 
person seeking to charge the representative to show that the loss 
was attributable to his wilful default, and it does not rest upon the 

representative to show that it was not(p). 

A personal representative enjoys the same protection as a trustee 
against losses incurred by the appointment of an agent, solicitor, 
or banker (q). 

740. A person injured by a devastavit is but a simple contract 
creditor of the representative, and if he elects to sue the representa- 
tive in that form of action his claim is barred at the expiration 
of six years from the date on which the act of devastavit was 

committed (a). 

In the case, however, of an order to account made against a 
representative in administration proceedings, as distinguished from 
a claim in respect of a devastavit, it was the rule in equity that the 
representative could not, in rendering his accounts, first set up his 
own devastavit, and upon such devastavit raise the defence of the 
Statute of Limitation. This rule was based upon the principle that 
so far as he was not able to discharge himself, the assets must be 
treated as still in his hands(/>), and was established at a time when 
there was no Statute of Limitation upon which a trustee could rely ; 
and it is an open question whether the beneiit of lapse of time as 
a bar to a claim now given by statute (c) to trustees does not 


(m) Jtt .Sttrcna, Cookt v. Steoens, [1897] 1 Ch. 422; affirmed, [1898] 1 Ch. W: 
C. A. ; lit (h'ijiths Morris, Morris v. Minris (1908), 124 L. T. Jo. Jlo. 

(;i) Job V. Job (1877), 0 Ch. L). o(>2 ; Jones v. /.etvis (17dl), 2 Ves. Sen. 2:K 
241. The old rule ut common Liw was that the representative was liable for tli 
loss of assets, once they had come to his hands; see Crosse v. Smith fl806 
7 East, 240. 

(o) iruslee Act, 1893 (56 & 57 Viet. c. 53), s. 24 ; see title TiiusTS a\ 
Tkusteks. 

(p) Jte ilrier, Brier v. Evison (1884), 20 Ch. L. 238, C. A. 

(7) As to such protection, see v. Gaunt (18W),’9 App. Cas 14-7, 

(Oo4), Amb. 218 ; Jobsun v. 'Palme> 
'1; y. //an w, [1905] 2 Ch. ;nO;Ti-ustee Act, 189 

(db A di V let. c. o8), bs. 1^ (1), (2), (o). 48 ; and title Tuusxs and Trustees. 

(a) y. Lou, (1,:54), 8 P Wins. 328, 381; Tharue v. A'e/r (1855 

i r 1 n ^ 22 Ch. D. 820; and see lLus i 

lloniio/ [l.lOi] 2 Jv. 11. 8d0, C. A. : the ground of complaint b)' the plainti 

against the representative, in an action in respect of a dei-astai-it, is the wroii'di 
act oi the representative in wasting the assets, ibid., i,er Lord Alveustoxe, (!. J 
at p. dbO. See lurther pp. 880 ,i seiy,, post. 

(5) Howden v Lui/land, Gibbs v. Onjland (1884), 20 Ch. D 783 

Li, ILpdt, Lou-l.s y. Uyatl (1888), 88 Ch. D. 009'; Luvous v. WormoU sunn 
per llucKLEY, L.J., at p. 807. ’ ^ 

‘*‘1® Limitatiox o 
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apply to a legal personal representative sued in administration 
proceedings (d), and whether his liability in respect of money 
honestly paid away by him is not barred at the expiration of six 
years from the date of payment, whatever be the form of pro- 
ceedings by which it is sought to enforce the liability (c). 

741. Upon the bankruptcy of the representative the person 
injured by a devastavit may put in a proof (/). Where a sole 
representative becomes bankrupt it would seem that he cannot 
prove against himself without an order of the court (g). In such a 
case a legatee may apply for leave to prove (h). Where the bank- 
rupt representative is one of several representatives, the others 
may prove in his bankruptcy in respect of his devastavit (i). 

742. Executors and administrators, whether of executors de son 
tort or of rightful executors or administrators who have committed 
a devastavit, are liable in tbe same manner as their testator or 
intestate would have been, if living (/.•) : their liability is, of course, 
limited to the value of the assets of their testator or intestate. 

The concurrence in the act of devastavit of the party suing, 
as a general rule, releases the representatives from liability (1), 
even though the party concurring derived no benefit therefrom (m). 

743. The court has jurisdiction («) where the representative 
commits a breach of trust at the instigation or request or with 
the consent in writing (o) of a beneficiary, notwithstanding that 
the beneficiary may be a married woman entitled for her separate 
use and restrained from anticipation, to impound the interest of 
the beneficiary in the trust estate. In order to impound the 
interest of the beneficiary it must be shown that he knew the facts 
which would make the act a breach of trust (p). The statutory 


{d) Trustee Act, 1888 (51 & 52 Yict. c. 59), s. 1 (3) ; see also ibid., s. 8 (3). In 
icons V. H ormoll, [1907] 2 K. B. 350, C. A., Lord Alverstone, C.J., at p. 362, 

a+pH +Vi O ^ win o ••A 4*^ ^£1 1 j-l-i i 


Lawns V. i j u oj. oa\j, a.,, ijoru Ai/Vjiusrujxji, u.k., “ 

stated that he was not entirely satisfied that an executor, merely as such, 
came within the definition of a trustee given by the Act, but he expressed no 
opinion on the matter: Buckley, L.J., did not deal with the point. 

(e) Compare the judgments of Fletcheh Moulton, L.J., and Buckley, L.J., 
in Lacans v. Wormoll, supra. 

\f) Toller, Law of Executors (ed. Preston), 429. 

(j) Re Iloivard and Oibhs, Ex parte Shaw (1822), 1 Gl. & J. 127; Be Caiman, 
Ex parte Caiman (1833), 2 Deac. & Ch. 584. 

(/i) Re Warne, Ex parte Moody (1816), 2 Eose, 413; Re Bones, Ex parte Beilhj, 

Ex parfe Presto! (1821), 1 Gl. & J. 167. J ' ^ 

(0 Re Davis, Ex parte CauHenay (1835), 2 Mont. & A. 227 ; see also title 

Bankruptcy and INsoL^^;NCY, Vol. II., p. 210. 

(/c) Stat (1678) 30 Car. 2, c. 7 ; stat. (1692) 4 Will. & Mar. c. 24, s. 12 ; see 
notes to / V. Lane (1669), 1 Wms. Saund. 216a, 219 a; Coward v. 

Grryory (1866), L. E. 2 C. P. 153. 

(1818), 3 Swan. 1, 64. 

{rn) tlnltinywoi-th v. Chambers, [1896] 1 Ch. 685, 700, C. A.; Re Somerset, 
C^Ti [1894] 1 Ch. 231, C. A. ; Eletcher v. Collis, [1905] 2 

[n] Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 45 (1). 

risqli 'J yeq'iest need not be in writing, see Griipth v. Hnghes, 

A A ^ decision upon the same words in s. 6 (now repealed) of tne 
( 1888 (51 & 52 Viet. c. 59). 

[P) die Somerset. Somerset v. FoideU {Earl), supra. 
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jurisdiction to impound does not operate to deprive the representa- 
tive of the benefit of the general rule above referred to (a). 

744. The court has also jurisdiction to relieve a personal 
representative either wholly or partly from personal liability for a 
breach of trust where he has acted honestly and reasonably, arid 
ought fairly to be excused for the breach and for omitting to obtain 
the directions of the court in the matter in which he committed 
the breach (b). Each case must be decided on its own merits, but 
the court must be satisfied that the representative acted reasonably 
as well as honestly (c). 

Thus executors may in special circumstances be relieved from 
liability for failure to get in debts owing to the estate (d), for- 
making payments to their solicitors in reliance upon their state- 
ment that the sums were required for purposes of administration (e), 
or for making payments to legatees w'here they have reason to 
believe that the estate is solvent (/). 

Sect. 3. — In respect of the Acts of a Co-representative. 

745. In the absence of any provision to the contrary contained 
in the ^vill, an executor is chargeable only for money and securities 
actually received by him, notwithstanding his signing any receipt 
for the sake of conformity, and is answerable and accountable only 
for his own acts, receipts, neglects, or defaults, and not for those of 
any other executor (^). 

746. It is, however, the duty of executors to watch over and, if 
necessary, to correct the conduct of each other (//); and an executor 
who stands by and sees a breach of trust committed by his co- 
executor becomes himself responsible for that breach (i). 

It is not incumbent on one executor by force to prevent money 
from getting into the hands of another executor (/i) ; but if he 
unnecessarily hands over assets to a co-executor(Z), or unnecessarily 
does an act which enables his co-executor to obtain sole possession 
of the assets (m), he is liable for the loss incurred thereby. 


(a) Fletcher v. Collis, [lUOo] 2 Ch. 24, C. A. 

(/>) Judicial Trustees Act, 1890 (o9 & 00 Viet. c. 35), ss. I (2), 3 (1); see 

also title Tkxists and Tuustees. 

(c) Re Turner, Barker v. Ivhney, [1897] 1 Ch, 530. 

}d) Re Rubei'ts, Knight v. Roberts (1897), 70 L. T. 479, C. A. ; Re Grindey, 
Clews V. Qrindey, [1898] 2 Ch. 593, C. A. 

O Re De Clifford's [Lord) Estate, l)e Clifford [Lord) v. QuUter, De Clifford 
[Lord] V. Lansdowne [Marguis], [1900] 2 Ch. 707, following Bacon v. Bacon 
(1800), 5 Yes. 331. 

(/) Re Kay, MosUy v. Kay, [1897] 2 Ch. 518. 

((/) Trustee Act, 1893 (50 & 57 Viet. c. 53), s. 24 ; see also title Trusts and 
Tkustees* 

{}i\ Htylesy. Guy (1848), 1 Mac. & G. 422,433. 

(/) Booth V. Booth (1838), 1 Beav. 125 ; Williams v. Nixon (1840), 2 Beav. 472. 
ik) Langford v. Gascoyne (1805), 11 Ves. 333. 

(/) Townsend v. Barber (1703), 1 Dick. 350; Lincoln v. Wright (1841), 4 Beav. 
427 ■ see also Lowe v. Shields, [1902] 1 I. R. 320, C. A. 

(?n) Candler v. Tillett (1855), 22 Beav. 257, 203; Lewis v. Nohbs (1878), 

8Ch. D. 591. 
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The test of his liability is the necessity of the act ; if the 
act is one which is required by the regular course of business, it is 
not an unnecessary act(;i). Thus, if money is required for the 
payment of debts or legacies, one executor is safe in joining in the 
sale of assets and permitting another executor to receive the 
proceeds for that purpose ; but if he joins in such sale when the 
money is not required, and he has no reasonable grounds for 
believing that it is so required, he is liable for the money so 
received by his co-executor (o) : and it would appear that he 
cannot safely intrust his co-executor with the assets for the purpose 
of handing them over to the residuary legatee (p). 


Sect. 4. — Liability to Account. 

747 . It is the duty of executors and administrators to keep clear 
and accurate accounts, and to be always ready to render such 
accounts when called upon to do 80(5). It is no excuse that they 
are inexperienced in keeping accounts, for in such case it would 
be their duty to employ a competent accountant to keep them (r). 
"Where they are required to furnish accounts, they may demand to 
have the costs of doing so paid or guaranteed before complying 
with the request (.5). A legatee is not entitled to a copy of the accounts 
at the expense of the estate (t), but he is entitled to inspect the 
accounts kept by the representative. 

748 . The personal representative is not entitled to any allowance 

for his time and trouble in transacting business relating to the 

estate ; he is entitled to his out-of-pocket expenses only (a). Thus, 

he cannot claim commission for collecting rents {h), nor for acting 

as auctioneer (c), or banker (d) ; nor, where he is at once the partner 

and executor of the deceased, can he claim an allowance for carrying 

on the business (e) ; but in special circumstances the court may 

allow him remuneration for acts done in connection with the 
estate (/). 


(h) Clough V. Bond (1837), 3 My. & Cr. 490, 496 ; Re Gasnuoine, Gasquoine v. 
Gasquoine, [1894] 1 Ch. 470, C. A. 

(o) Terrell v. Matthews (1841), cited 1 Mac. & G. 433, n. ; see, too. Chambers 

7 Ves. 186, 193; Brice v. Stokes (1805), 11 Ves. 319; 
Shijibrook [Lord) v. Ilinchinhrook (Lord) (1810), 16 Ves. 477 ; Underwood v. 
Slere/is (1816), 1 Mer. 712 ; Lees v Sanderson (1830), 4 Sim. 28. 
p) Moses V. Levi (1839), 3 Y. & G. (ex.) 359. 

(q) Lrceman v. /-’aiWie (1812), 3 Mer. 29,43,44 ; Pearse v. Green (1819), 1 

Jac. A W . 13o, 140 ; Thompson v. Dunn (1870), 5 Ch. App. 573 ; see also title 
Trusts axd Trustees. ^ n re > 

(r) ir roe v. Seed (1863), 4 Giff. 425, 429. 

If] (^>'^89), 58 L. J. (cn.) 432. 

(<) Ottleg V. Gilby (1845), 8 Beav. 602. 

^ Wms. 249; Brocksopp v. Barnes (1820), 5 
Madd. 90 ; Broughton v. Broughton (1855), 5 De G. M. & G. 160, 164; Re Barber, 
d^x’-gess v l intcome (1886), 34 Ch. I). 77, 80. 

5) MUwlson V. Tutin (No. 2) (1857), 3 K. & J. 159. 

0 Rirkman v. Booth (184.S), 11 Beav. 273. 

[d] Heighinyton y . Grant (1840), 5 My. & Cr. 258, 262. , „ 

(e) 41»rrfe« v. Burden (1813), 1 Ves. & B. 170; Stocken v. Daicsoii (1843), 6 

(/) Marshall v. Holloway (1818), 2 Swan. 432, 453 ; Forster v. Ridley (1864), 
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The principle of disallowing remuneration applies to the case of 
a firm in which the personal representative is a partner (</), unless 
there is an express agreement between the partners that the 
executor-partner shall not participate in the profits to be derived 
from the business connected with the estate (h). 

749 . In the case of Indian assets, an executor was formerly 
entitled to a commission of 5 per cent, on all assets actually 
collected by him in India (i): the allowance did not extend to assets 
remitted to the executor and received by him in England (/v), nor 
was he entitled to it where he had a legacy for his trouble {1). The 
allowance was based on the existing practice of the Indian courts ; 
that practice has since been superseded (m), and accordingly it 
would appear that no such allowance would be made at the present 

day. 

750 . The rule that the representative is not entitled to any 
allowance for his time and trouble applies to the case of a solicitor- 
executor, or solicitor-administrator (/?). lu the absence of a special 
clause in the will authorising him to charge for professional services, 
he is only entitled to out-of-pocket expenses, and not to profit costs for 
w^ork done out of court, whether acting for himself or for the body 
of executors (o ) ; the firm of which he may happen to be a partner 
is entitled to no larger allowance (jj), although all the business may 
have been transacted by his partner (r/). 

751 . Should the representative in disregard of the above rule 
have received any profit costs, he must account for them to the 
estate, even though they were not earned at its expense. Thus he 
must refund the profit costs received by him in preparing a lease, 
although the costs were paid by the lessee (r), and he must refund 
commission received by him upon the introduction of business 
connected with the trust (s). 


4 IJe G. J. & Sm. 452, G. A. ; Be Freeman’s Settlement Trusts (1887), 87 Ch. D. 
14S. 

(7) Mnttliisim V. Clarice (1854), 8 Drew. 80; and see Re Lewis, Lewisy, Lewis, 
[1910] W.N. 217. 

(/<) Clack V. CarUm (18G1), 80 L. J. (cu.) 689 ; Re Doodij, Fisher v. Doody, 
Jlibhert V. Lloyd, [1898] 1 Ch. 129, 134, 0. A. 

(i) Chethaiii V. Audley (Lord) (1798), 4 Ves. 72; Cockerell v. Barber (1826), 
2 Kuss. 585 ; Matthews v, liayshaw (1851), 14 Beav. 128. 

(/:) Denton V, Davy (1886), 1 Moo. P. C, C. 15, 40 ; Campbell v. Campbell (1842), 
18 Sim. 168. 

Freeman v. Fairlie (1817), 8 Mer. 24. 
m) See Adniinistrator-General’s Act, 1874 (Indian Act II. of 1874), s. 56. 

(n) As to remuneration of solicitor generally, see title Solicitors; see also 
title Trusts and Trustees. 

(o) Lincoln V. Windsor (1851), 9 Hare, 158; Broughton v. Broughton (1855), 

5 l)c G, M. G. 160 ; Re Barber, Burgess v. Vinicorne (1886), 84 Ch. D. 77. 

( p) Collius V. Carey (1889), 2 Beav. 128. 

(7) ('hristophers v. White (1817), 10 Beav. 528. For the exception to this 
rule where there is an express agreement that the executor-partner is not to 
participate in the pi'ofits of the firm, see Clark v. Carton, supra, and Re Doody, 
Fisher v. Do>>dy, llihbt-rt v. Lloyd, supra. 

(r) Re Corseilis, Lawton v. Elwes (18t87), 84 Ch. D. 075, C. A. 

(<i) Vipont v. Butler, [1898] W. N. 64. 
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752. The rule applies where the solicitor does business in court 
acting for himself as solicitor, whether he be plaintiff or defendant 
in the action (t). There is, however, one exception to this rule : 
where the solicitor has acted in an action, whether of a hostile 
nature or not, not only on his own behalf, but on behalf of his 
co-representatives also, he will not be prevented from receiving the 
usual costs, so far as he has not himself added to the expense which 
would have been incurred if he had appeared only for them (m). 

Where the solicitor-executor practises in the country and employs 
a London agent to act in litigation in which the estate is con- 
cerned, he is entitled to pay and to be allowed out of the estate his 
share of the profit costs receivable by the town agent (a). 

753. A solicitor-executor may act as solicitor for a beneficiary 
in an action relating to the estate, because that is not part of the 
trust properly so called, and if his beneficiary obtains his costs out 
of the estate, the solicitor is not deprived of such costs (i); but 
he should not act for a party who occupies an adverse position to 
the estate, and if he does so he will be disallowed his profit costs(c). 

754. A testator may of course authorise by his will his solicitor- 

executor to be paid for professional work (d), or for work which 

an ordinary lay executor could have done in person without the 

assistance of a solicitor (c). But to entitle a solicitor to the latter 

charges there must be clear words in the wil^/); a direction 

that he should be paid all usual professional charges is not 
sufficient (g). 

An authority to a professional executor to make professional 

charges is a legacy, is liable to duty, and will fail if the executor 

has attested the will (li ) ; and it cannot receive effect where the estate 
is insolvent (i). 


allow remuubiaoiui 


756. The court has statutory jurisdiction to allow re 
to a personal representative w ho is a judicial trustee (A) 

(0 Re Barber, Burgess y. Vhncome(im), U Ch. D. 77. per Chitty, J., at p. 81 
(«) Cradocic V, 1 iper (1849), 1 Mac. & G. (364, followed in Re Barber, Barges 

V Vvmcome supra; Re CorselUs, Lawton v. Elwes (1887). 64 Ch. D. 675, C. A. 
Re Boodg tuher Doodij, Ihbbert v. Lhyd, [1896 1 Ch. 129, C. A. ; Bam 

Barhfr^n ^ 13eav. 588, must be treated as overruled; see R 

Ba ber Burgess j. Umcame, supra, per Chitty, J., at p. 86. 

a Burge v. Brutton (1846), 2 Hare, 373. 

2 """ Ir at p. 81. 

A n V. Elwes, supra. 

[d) Re bherwood (1840), 3 Beav. 338, 341. 

n lf^y^^*/*883), 25 Ch. D. 72; Re Fish, Bennett v 
Herington, [1907] 1 Ch. 5^ 

V Chapman (1884), 27 Ch. H. 584; see. too, Clarho^ 

ail Ttrfifpcc?’ A ^ "^as held that an authority to charge fo. 

sion^ nr the ordinary course of the executor’s profes 

profe^ision * authonse a charge for work done outside the executor . 

40^Ch.'^L) ^l"" c" (1886), 31 Ch. D. 665; Re Fooleg (1888) 

nl [1898] 2 Ch. 217, C. A. 


Re Raid 
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Fees are also payable where the Public Trustee acts as personal 

representative (1). 

756 It is an imperative rule of the court that a personal 
representative shall not derive any pecuniary benefit from his 
office (m): he must account to the estate for all profit derived fio 
the trust property or from his office 00- Thus he may not either 
directly or indirectly purchase any portion of the assets from 
himself (o); and an executor who renews a lease (p), who purchases 
the reversion of a lease which is renewable by contract or by 
custom (q), or who purchases the equity of redemption of a mortgage 
vested in him as executor (r), will be taken to have done so for the 
benefit of the estate. Similarly, he cannot buy debts due to the 

estate (s) or legacies (f) at less than their full amount. _ 

So too, a representative who in the course of carrying on his 
testator’s business supplies goods to that business from his own 
must, in the absence of an express authority in the will, account 

for ail profits made by the transaction (a). 

757 . A representative who emplo3"s assets in his own business 
is liable to account at the option of the beneficiaries either for the 
nrofits actually made or for interest on the sum employed (6). 
Where the representative has mixed the assets with his own money 
and has employed both in his trade, the beneficiaries, if they elect 
to take the profits instead of interest, can only insist on the propor- 
tionate share attributable to tbe employment (c). _ 

Where the beneficiaries elect to claim interest, the principle upon 
which the rourt proceeds is not to visit the representative with 
compound interest by way of punishment, but to charge him with 
the interest he has in fact received, or which it is just to say he 
oimlit to have received, or which it is so fairly to be presumed that 
he'did receive that he is estopped from saying that he did not 
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{l) Public Trustee Act, 1906 (6 Edw. 7, c. 55), s. 9 ; see title Trusts and 
T w\) sx s 

(,/)'} CnmkUl v. Bower, Bower v. Turner (1803), 32 Beav. 80. 

/O Bu<fden V. ('rosdaad (I8o0), 3 Sin. & G. 192, where an executor-trustee 
who had accepted a sum of money to retire from his office was ordered to refund. 
(o) Hall V. Ilallet (1784). 1 Cox, Eq. Cas. 134. 

( iA Keci'h V. Sandford (1720), Cas. temp. King, 61 ; Kelh/ y. Kelly [IS i -ip 
I E Eo 403 : Be Biss, Biss v. Biss, [1903] 2 Ch. 40, 01, C.A. 

'(a) See r/iilllps v. Bhillips (1885), 29 Ch. 1). 073, C. A. Secus, where the 
lease is not bo renewable (Lofu/ton v. Wilsby (1897), 7J) L. T. 110; Becan v. 
]Vebb [1905] 1 Ch. 020 ; see also Randall v. Russell (1817), 3 Mer. 190). 
r) Rosbrooke v. Balyuy (1S33), 1 My. & K. 220. . 

Anon. (1707), 1 Salk. 155; Ex parte James (1803), 8 \es. 337, 340. 

U) Barton v. Ilassard (1843), 3 Dr. & War. 401. The purchase will be set 
aside in favour of the legatees who sold their interests ; it will not operate as a 
release of the estate so as to enui'e for the benefit of the co-legatees [ibid.). 

(a) Re Bykes, Hykes v. Bykes, [1909] 2 Ch. 241, C. A., overruling Smith v. 

Lauy ford (1840), 2 Beav. 302. 


Liability 
where he 
employs the 
assets in his 
own business 


Vyse V. Foster (1872), 8 Ch. App. 309, 329; Re Davis, Davis v. [1902] 

* [e) Dovkcry. Somes, supra ; ]yedderhurny. Wedderburn, supra. 

Y 2 
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receive it (d). Where the money has been employed in an ordinary 
trade, the court presumes that the party against whom relief is 
sought has made that amount of profit which persons ordinarily 
do make in trade, and in that case directs compound interest (e). 
In the case of a solicitor’s business it is not to be presumed that 
compound interest could have been made (/). The ordinary 
mercantile rate of interest is to he taken at 5 per cent. (g). 

758. Where the representative has paid away money to the 
wrong party, though under a bond fide mistake, or has made 
unauthorised investments, he is to be treated as having the sum in 
hand, and must replace the capital with interest (It ) : it is no answer 
that he has acted on legal advice (i). But he will not be charged 
with interest at the instance of a beneficiary who was in a position 
to ask for accounts long before the application (k), nor in respect 
of disbursements honestly made, but disallowed in taking his 
accounts (1). 

759. Upon balances found due from him in taking his accounts, 
simple interest is charged as a rule (m), the rate now taken being 
3 per cent. (a). Where a special case is made out, interest may be 
charged at a higher rate, or with annual rests(o) ; thus, where the 
will contains a trust for accumulation, compound interest will be 
charged (p); and where the representative, without actually trading 
with the assets, has appropriated them for the payment of his own 
debts, or made use of them for his own enjoyment, he will be 


{d) A.-G. V. Alford (1855), 4 De G. M. & G. 843, 851 ; Burdkhx. Garrick 
(1870), 5 Ch. App. 233, 241. 


luut-av. toi ; \taiKtrv. I) oocficajcf (1S26), 1 Russ. IOj ; leuos 

(1816), 1 Madd. 290 ; but compare A.-G. v. Solhj (1829), 2 Sim. 518. 

(/) Burdick v. Garrick^ siqmi. 

{<j) Vyse V. Foster (1872), 8 Ch. App, 309, 329; Re Davis, Davis v. Davis, 
[1902] 2 Ch. 314. n - . 

9 II. L. Cas. 654; Re Hulkes, Powell v. Hidlf 

(1886), 33 Ch. D. 562, dissenting from Saltmarsh v. Barrett (No. 2) (1862), 31 
13eav. 349. 

{i) Doyle y. Rlake (1804), 2 Sch. & Ltf. 231, 243 ; Roulton v. Beard (1853), 3 
■7,? ^ C. A.; National 7'rustees Co. of Australasia v. General 

hnance Co. of Australasia, [1905] A. C. 373, P. C. 

{k) Jones V. Morrell (1852), 2 Sim. (n. s.) 241. 

/) Rennes, V. Jone^, [1897] 2 Ch. 190. , 

TO) Jle Barclay, Barclay v. Andrew, [1899] 1 Ch. 674, per SxiRLlXG, J., at 

p. 682. 

Barclay, Barclay Andrew, supra; see also Re Goodenougli,Marlawl 
y lI PGam, [1895] 2 Ch. 537; Re Lamhert, Middleton v. Moore, [1897] 2 Ch. 
169 ; Roudls v. Behi, Re Rowlh, Walters v. Treasury Solicitor, [1900] 2 Ch. 10(, 

[1903]’ 1 (jrsy' 211 ; Dc Whiteford, Dujlis v. II Intejord, 

3oi°^ Dart (1805), 11 Ves. 58; Tehhsv. Carpenter (1816), 1 Madd. 290, 

n (1805), 11 Ves. 92, 107; affirmed (1807), 13 Yes. 407; 
(Wrn, \P°rdord (1806), 12 Ves. 127; Knotty. Coitee (1852), 16 Bear, n ■, 
riKSn I- 'lU Re Emmet’s Estate, Emmet v. Emmet 

t Ch. D. 142 ; Re Barclay, Barclay v. Andrew, supra. 
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charged with interest at the higher rate of 5 per cent (?). _ The 
special case need not necessarily be made prior to the original 

judgment in the action (r). 

760 A representative who discharges debts due from the estate 
out of his own money is entitled to be allowed the sums so paid in 
taking his accounts (s), together with interest (t). The interest 
should only be calculated on balances found due to him on the 
master’s certificate (a), but the balances maybe struck annually ( 6 ), 
and interest allowed, although the debts themselves did not carry 
interest (c). The representative is not allowed interest on pay- 
ments made out of his own money in respect of costs (d). 

761 As a general rule the personal representative ought not to 
employ an agent to perform the duties which, by accepting the 
ofiice he has taken upon himself (c). But he may do so in special 
cases' as where there are weekly rents to collect (/■), a large number 
of bo’ok debts to get in ( 151 ), or from the nature of the accounts an 
accountant is required (h) ; in such cases he is allowed the expense 
of the employment. He may pay a stockbroker s fee for identifying 
him at the bank on the occasion of a transfer of stock (i), and may 
charge for a power of attorney where he cannot, without incon- 
venience and expense, attend at the bank in person to eftect the 

transfer (/*)• , , . xu • o 

He is also entitled to employ and charge for the services of a 

solicitor but not for doing work which he himself could do, as, for 
instance’, writing an ordinary letter (1). The beneficiaries may, 
either before payment or within twelve calpdar months alter pay- 
ment apply for an order to have the bill taxed as against the 
solicitor (»i). Even after the bill is no longer subject to taxation as 
between the personal representative and the solicitor, the bene- 
ficiaries may as against the former have it inquired into and 

moderated in chambers (n). 
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A ' d 407 619 ; Jones, Jones v. Searle (1883), 49 L. T. 91. 
r) Jic' Barclay, Barclay v. [1899] 1 Ch. 674. 

's) Spackman v. Holbrook (1860), 2 Gitf. 198. 

:t) Small V. Winy (1730), 6 Bro. Pari. Cas. 66, 72. 
a) Gordon v. Trail (1820), 8 Price, 416. 

(h) Finch V. Bescott (1874), L. R. 17 Eq. 554. 

(c) Biyyar v. (1884), 15 L. R. Ir. 219. 

\d) Gordon v. Trail, supra; Lewis v. Lewis (1850), 13 Beav. 82, 

(e) Weiss V. Dill (1834), 3 My. & K 26. 

(/■) Wilkinson v. Wilkinson (1825), 2 Sim. & St. 237. 

(y) Ilopkinson v. Roe (1838), 1 Beav. 180. t> ,, 

{h) Henderson v. M^Iver (1818), 3 Madd. 275 ; Re Bennett, Jones v. Bennett, 

[1896] 1 Ch. 778, C. A. o-- 

^ (i) Jones V. Rowell (1843), 6 Beav. 488 ; Davenport v. Powell (1844), 14 Sim. 1 1 o. 

(/,■) Harbin v. Darby (No. 1) (1860), 28 Beav. 325. 

Act, 1843 (6 & 7 Viet. c. 73), s. 39 ; see, generally, title 

V. Tdf^ird (1827), 3 Russ. 477 ; Allen v. Jarois (1869), 4 Ch. App. 
616. A direction contained in a testator’s will that his executors should employ 
a particular person as solicitor is not binding upon the executors, and does not 
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762 . The representative is further entitled to be indemnified 
out of the estate in respect of all proper expenses incurred in 
relation thereto, without any special provision to that effect (o). 
This right of indemnity is a first charge as well upon the income 
as upon the capital of the estate, and the expenses may be retained 
out of the income until provision can be made for raising them 
out of capital (p). Tlie charges and expenses include the costs 
of a probate action respecting tlie will(5), and of actions relating 
to the estate, which were brought or defended with the leave of 
the court, or which, though no leave had been obtained, it was 
proper to bring or defend (?*). Should the representative desire 
to have his costs of such actions taxed against the estate, he should 
obtain an express direction to that effect in the order for the 
taxation of his costs, charges, and expenses (s), 

A personal representative who has, without excuse, brought or 

defended an action will be disallow^ed as against the estate both his 

solicitor s bill of costs in the action and the costs he has had to 
pay to his opponent (t). 


Sect. 5. — Admission of Assets. 

763 . An admission of assets may be by express acknowledgment 

f against an executor by confession or by 

e ault or an ordinary common law judgment de bonis testatorisis 
an admission (a) ; the admission by an executor of his indebtedness 

0 e estate at the time of his testator’s death is an admission of 
assets in his hands to the amount of the debt (h). Payment of interest 

01 a considerable period on a legacy, as distinguished from a single 

payment (c), amounts to an admission of assets to satisfy the 

( ). Payment of legacy duty will also amount to an a'dmis- 
sion(e), but not where the amount returned on the legacy duty 

employed as solicitor {Finden v. 

Ail°\ 2 Mr. « a. m. m, Trust.. 
ip) Stott V. Milne (1884), 25 Ch. D. 710, C. A 

[1901] iTTmJ g”T '■ Orahamy. M'Cashin 

fr) Jtfi Tif'fltJnfis ,, n.jj f. . ... 


r) Ih Beddoes, Doime-s v. Cottam, [18931 1 Ch d47 C A 

/ Pea;. 83.^ 

C;/a/Mierl7l847)V2 ^ ^ varied, on ano 


another point, Smith r 


258*^ Re 1 Salk. 310; Shelton v. Ifaiclimj (1750), 1 Wils. 

^ Ch.490; Thompson cD v. 

217, 218; Rkhanhon v. Bank of 



(1854), 4 De G. M. & G. 550; Whittle v. Ilewnng, 
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account is returned merely as the estimated value of the legacy {/). 
Crediting the legatee with the amount of his legacy in the books 
of a business in which the testator was a partner is a sufficient 
admission where the will contains no power to employ the assets in 
the business (o) ; but not where there is a direction that the legacies 

are to remain in 

account is not an admission of assets to pay in full (i). 

The admission of assets for payment of a legacy covers the costs 

of an action to recover the legacy (t). 


Sect, 


Admission 
of Assets. 


764 . A submission to arbitration of a claim against the estate Sub~n 
is in general considered as a reference not only of the matters in 
dispute blit also of the question whether the representative has 

assets, and an award by the arbitrator that the representative is to 
pay a sum of money is equivalent to determining that he has 

assets to pay the amount (/). 

765 . Though it is very old law that the payment of one 
legacy is an admission of assets for every other legatee (m) the • 
co°urt now endeavoius to deal fairly with each case, and not 
by a mere unintentional admission of assets by executors to 
SLibiect them to liabilities which they never contemplated or 
meant to undertake (;<)• Thus, if an executor choose on his own 
responsibility, without reference to the state of the assets, to pay 
small legacies given to servants, it would be hard to say that ne 
had thereby conclusively bound himself to pay all the legacies 
civen by the will (o), and an executor who had made a payment to 
one legatee, which was warranted by the existing state of the assets, 
would'not be precluded from setting up against the other legatees 

a subsequent depreciation in value of the estate ( p). _ ..it 

Even as against creditors, the payment of a legacy is not of itselt 
such an admission of assets to pay debts as to disentitle the execu- 
tor from explaining the circumstances under which the payment 
was made (q), nor will payment of interest on a debt amount to an 
admission of assets for payment of the principal (r). 


766 . Though an admission cannot be retracted unless a case of Effect of 
mistake is clearly made out (.s), it is susceptible of explanation (f), “bmissiou. 

( /') Hutton V. Itossiter (ISOo), 7 De G. M. iN; G. ‘J, C. A. 
f/) Tointdid V. Townend (1859), 1 Gili‘. 201. 

A) Hutton V. Jtossittr, supra, 
i) tiniith V. i:^tothard ^ 

7.') Jdtilanihropic Hocietp v. Hobson (1888), 2 My. A Iv. 857. 

7) lie Wanshorouqlk^ ]Vuns})oroutjh v. Lhjer (1818), 2 Chit. 40; aud see title 
AitiUTiiATiox, Vol. 1-, p. 448, note (f/), and the cases there cited. 

(,/i) Cook V. Martun (1787), 2 Atk. 2, per Lord ILvudwicke. at p. 8. 

(«) Moretroodx, Currey (1879), 28 W. R. 218, ]itr Hall, at p. 215, 

Postlethiraile V. Mounsey (1842), G Hare, 88, u. ; Cadbury v. Hmith (18G9), L. R. 

9 K(p 87. r n •?- 

(o) PostUtbu-aite V. Mounsey, supra, per 'NViok.vm, Y.-C., at p. 35. 

( p) He kirbneider, Kirby v. Srbneidcr (1906), 22 T. L. R. 228. 

(fy) Saraffe v. Lane (1847), 6 Hare, 82. 

(r) dcrerly v. Pnil (1772). 5 Term Rep. 8, n. 

{*•) Drewn} V. Tbaeker (1819), 8 Swan. 529, 548. 

(f) Puffnev. Tannn' (1886), 55 L. J. (cu.) 611, 618; Prewstcr v. Prior (1886), 

85 W. K. 251, 252 ; Inye v. Kenny (1845), 4 Hare, 452. 
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against 
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tative. 


Right of 
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statutory- 
right. 


When set-off 
arises. 


and must be taken to have reference to the circumstances with 
which the representative was at the time acquainted, and if the 

circumstances on which he based his admission fail, the admission 
fails also (a). 

On admission of assets an immediate personal judgment may be 
made against the representative {b), whether the claim be by a 
creditor or a legatee (c), and though the creditor sue on behalf of 
himself and all other creditors (d). An admission of assets by one 
executor does not preclude a creditor from requiring the other 
executors to account (c). An admission of assets to pay a debt 
covers the interest on the debt (/■). 

By admitting assets the executor of an executor renders himself 
liable to the same judgment as that to which the original executor 
would himself, if living, have been liable (y). 

Sect. G— Eight of Set-off. 

767. The right of set-off is a purely statutory right (/() enabling 

a person who is sued for a sum of money to defend himself by 

claiming a debt due to himself from the plaintiff in satisfaction or 

leduction of the debt for which he is sued(i); it is expressly made 

applicable to the case of an action by or against an executor or 

administrator, where there are mutual debts between the testator 
or intestate and the other party (A). 

In ordei to give the right of set-off the debts must be between 
the same parties in the same right. Thus, in an action by the 
p aintin as executor, the defendant cannot set off a debt due to him 
lom the executor personally (/), nor can a defendant sued as 
executor set off a debt due to himself personally (?«). So, too, an 


Rpnv eZ oVi •''"Iff'- (1' 50), 2 Yes. Sen. S3, 85; Payne y. Little [\m), 22 
I3eav. 69 ; Clark y. Bates (1848), 2 De G. & Sm. 203. 

BarinTyo'^' (1844), 3 Hare, 455, 459; 

Icn i ns r ^ ° 88 : Pogers y. Soutten (1838), 7 L. J. 

4 W 427. 3 Hare, 459, n ; Lincoln y. WrigM (1841), 

(c) Ms y. Food (1723), 2 P. AVms. 128, 131. 

d) I oodgate y. Ineld (1842), 2 Hare, 211 

e) Aortoa v. Turvill (172_3), 2 P. Wms. 144. 

w J,- 1 SP». ^ V... 

at p 226 ^^^87), 36 Ch. D. 223, per Noeth, J., 

c 24. These staSy ^ Geo. 2, c. 22 ! and 8 Geo. 2, 

Act 1879 (42 & 43 V;L repealed by the Civil Procedure Acts Repeal 

Priedure Ac^ 18fS Statute Law Revision and CivU 

perLrdyiTE^Vjpl4V'“"'^“^*““ Co(&r/ee (1889), Z(d., [1906] A. C. 136, 

in 2- c. 22, 8. 13. 

[1901] 2 Ch. tvs'" lilies, 261, 263; see also Phillips v. HoivelU 

H Gale V. Luttrell (1626), 1 Y. & J. 180. 
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executor who is sued for a personal debt cannot set off a debt owing 
by the plaintiff to the estate (n). 

768 . The principle is so strictly applied that to a claim by an 
executor for a debt accrued due to the estate subsequent to the 
death the defendant cannot set off a debt due to himself fiom either before 
the testator in his lifetime (o), nor can a person who issued fora or after 
debt owing to the deceased in his lifetime set off a debt which the deat . 
accrued due from the estate subsequent to the death (p). Similaily 
an executor who is sued for a debt accrued due from the testatoi 
in his lifetime cannot set off a debt accrued due to the estate since 
the death of the testator (q). But an account stated by an executor 
in respect of dealings between his testator and another peison must 
be taken to show a debt due from the testator to that other 
person, and against this a debt due from the latter to the testator 

may be set off (?*). 

There is no principle which requires a different rule as to set-on where 
to be applied in equity (s) from that to be applied at law, but where 
the representative, having discharged all the liabilities of the estate, (debtor and 
has, as sole next of kin or residuary legatee, become legally and creditor, 
equitably the absolute owner of a debt due to his testator, the debtor 
may against a claim for the debt, though made by the representa- 
tive in his representative capacity, set off a debt due from the 
representative personally (0- This equitable exception is not, how- 
ever, to be extended to a case in which administration accounts 
require to be taken in order to show that the representative is the 
beneficial owner of the debt (a). 


Sect. 6. 

Right of 
Set-off. 


769 . To a claim in administration proceedings for a sum due in set-off 
respect of a share of the intestate’s estate, the administrator may 
set off a debt due to himself personally from the next of kin (b), not- bin. 

withstanding that the share has been paid into court (c) or has been 
assigned by the next of kin (d), or that the debt is statute bailed (6). 

"(ft) Bishop \\ Church (17-18), 3 Atk. 691; Gale v. LHtirell (1826), 1 Y. & J. 

180 ; Nelson v. Roberts (1893), 69 L. T. 352. 

(o) Shipman v. Thompson (1738), Willes, 103; Schofield Corbett (1836), 11 
Q. B. 779 ; Rees v. Watts (1855), 11 Exch. 410 ; overruling Mardall v. Thelliison 
(1*852), 21 L. J. (Q. B.) 410 ; Ilallett v. JRdlett (1879), 13 Ch. D, 232 ; Re Grefjson, 

Christison v. Bolam (1887), 36 Ch. E. 223; Re Gedttep, Smith v. Grummitt, [1908] 

1 Ch. 804, 810. ^ ^ ^ 

( p) Newell V. National Provincial Bank of Ernjland (1876), 1 C. P. D. 496 ; see 

also Allisony. Smith (1869), lOB. & S.747 ; Lambardc\. Older (1853), 17 Beav. 542. 

iq) Rees v. Watts, sujwa, at p, 416. 

(r) Blakesley v. Smallwood (1846), 8 Q. B. 538, as explained in Rees v. 


supra. 

(«) Newell V. National Provincial Bank of England, supra, per BINDLEY, J., at 
p. 504. 

it) Jones V. Mossop (1844), 3 Hare, 568. 

(«) Re Willis, Perciral tt Co., Ex parte Morier (1879), 12 Ch. D. 491, C. A. ; 
explaining Bailey v. Linch (1871), L. R. 7 Q. B. 34. 
ib) Taqlor v. Taylor (1875), L. R. 20 Eq. 155. 

c) Ibid. r 

Id) Re Jones, Christmas v. Jones, [1897] 2^ Ch. 190. Eor the right of an 
executor to set off against a legacy costs which have been ordered^ to be paid 
to him by the legatee in probate proceedings, see Re Kuaiman, Knapman v. 

Wreford (l881), 18 Ch. 1). 300, C. A. 

(e) Re CordwelVs Estate, White v. Cordwell (1875), L. R. 20 Eq. 644. 


330 


Executors and Administrators. 


Sect. 6. 

Right of 
Set-off. 


Unliquidated 

claims. 


Indorsement 
on writ. 


Beneficiaries 
need not be 
joined. 


Joinder of 
represen- 
tative and 
personal 
claims. 


Costs. 


Defences. 


770. It would appear that an unliquidated claim stands on the 
same footing for the purpose of set-off as a liquidated claim (/), but 
a money claim cannot be set off against a claim for property ((?). 
The rule that the debts must be between the same parties and in 
the same right applies equally to a counterclaim as to a set-off (/t). 


Sect. 7. — Actions htj and against the Representative. 

771. Where a person sues or is sued in a representative 
capacity, the fact must appear on the indorsement on the writ of 
summons (i). 

Executors and administrators may sue and be sued on behalf of 
or as representing the estate of which they are representatives with- 
out joining any persons beneficially interested in the estate; the 
rule applies to executors and administrators sued in proceedings to 
enforce a security whether by foreclosure or otherwdse {k). 

772. Claims by or against an executor or administrator as such 
may be joined with claims by or against him personally, provided 
that the personal claims are alleged to arise with reference to the 
estate of which the executor or administrator is the representa- 
tive (Z). The court has power, where the claims cannot be conveni- 
ently tried together, to order separate trials (m), or to confine the 

action to such of the claims as can be conveniently disposed of 
together (n). 

If either party wishes to deny the right of any other party to 
claim in a representative capacity, he must do so specifically (o). 

773. In ordinary cases an executor or administrator, who sues 

as such and fails, is personally liable for the costs of the action (j?), 

and unless the defendant has been guilty of some misconduct 

inducing the plaintiff to bring the action {q) the judgment against 

him will be tliat the defendant recover the costs to be levied de bonis 
jyropriis (r). 


774. Ihe personal representative may in general plead in 

answer to an action brought against him in his representative 
capacity any defence W’hich would have been open to the deceased. 




7S, U. A. 

instance of couuter- 


,.y) a, Ord. 19, r. 3; BanJees v. Jarvis, [19031 
title Set-off and Counterclaim. 

(v) Eherle's Hotels and Restaurant Co. v. Jonas (1887), 18 Q. B. D. 459, C.A.; 
Lord {Imstee) y Great Eastern Railwaij, [1908] 2 K B. 54, 78, C. A. 

(A) Maedomddv. Carinyton (1878), 4 C. P. D. 28. For an 

(1883), Cab. & El. 113. 

(0 E. b. C., Ord. 3, r. 4. 

(A-) Ibid., Ord. 16, r. 8. 

Q Tor the object of this rule, see 

Seyft s Estate 8co« v. Padwieie (1876), 2 Ch. D. 736, 743. 

[m] E. S. C., Ord. 18, r. 1. 

()i) Ibid., rr. 8, 9. 

{o) Ibid., Ord. 21, r. 5. 

:p) Boynton y. Boynton (1878), 4 App. Cas. 733. 

^ « (1836), 2 Or. M. & E. 585; Farley v. Briant (1835), 3 

086^1 9 North (1847), 4 Dow. & L. 732 ; Redmayne v. Mooi'e 
(18o6), 2 Jur. (n. s.) 691. 

Biug.^N^c ) 518^'"’^”*" ^ ''2®! Southgate V. Crou'% (1835), 1 


Padwick V. Scott, Re 
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He may further rely upon any of the following defences— namely, 
(1) that he was never executor or administrator ; (2) that he has 
fully administered, or fully administered with the exception of 
certain assets ; and (3) the existence of debts of a higher nature and 
no assets ultra (s). 

775. If the defence of plene ad ministravit or plene administravit 
prater be pleaded, the burden of proving assets rests upon the 
plaintiff (f). and the representative is only answerable to the 
amount of assets proved (a). The amount of the duty paid by the 
executor upon obtaining probate is admissible in evidence upon the 
issue of plene administravit {h), but it is not primd facie evidence of 
the amount of assets which have come to his hands (c). 

If the representative pleads plene administravit or jdene adminis- 
travit prater and no other defence, or no other defence except that 
of outstanding claims of a higher nature and no assets ultra, the 
plaintiff may either join issue, or, if he is willing to admit the 
truth of the plea, may apply for leave to sign judgment for 
his claim and costs against assets in futuro, or judgment as to 
part of his claim against assets acknowledged, and as to the residue 
of his claim and costs against assets in futuro (d). In the latter case 
costs are not awarded against the representative persona,lly, nor 
does he get his costs (c). Where a party is entitled to execution upon 
a judgment of assets in futuro he may apply for leave to issue 

execution against assets subsequently falling in(/). 

If issue is joined upon the plea of plene administravit and the 
plaintiff fails upon that issue, he may enter judgment against assets 
in futuro, but must pay the general costs of the representative, even 
though the latter may have raised other defences in which he has 
not succeeded ((/). 

776. If the plaintiff admits the defence of plene administravit 
and the action goes to trial on the claim only and the plaintiff 
succeeds as to that, he will get judgment of assets in futuro as to 


la) These defouees .should bo specifically pleaded, see It. S. (J., Ord. 19, rr. Id, 
15, and Old. 21, r. ii. The ropre.sentative may plead both nc nnqucs executor 
and ijlene atlmiuiatruvit ITyson v. heufJall (1S50), 19 L. J. (q. b.) 431). 

(t) Ui'lea V. Dyaon (1815), 1 Stark. 32. 

(a) Ereioq v. Petera (1790), 3 Term Rep. 085, per Lord Kenyox, C.J., at p. 088. 
(5) d/rt/-!)' V. La/u/ (1835), 3 Ad. & El. 099. 

(c) Httani V. Mitla (1833), 4 B. & Ad. 057, dissenting from Foatcr v. IllaMock 
(1820), 5 B. A C. 328; d/uim v. Laiuj, supra; Lazonhy y. Ituwsoii (1854), 4 

De G.’m. & G. 550. . , . 

(d) Sec R. S. C., Ord. 32, r. 6. For form of judgment, see Chitty s King .s 

Bench Forms, 13th ed., Foim 12, p. 552. 

(e) Cockle V. Trtan/, [1890] 2 I. R. 207, C. A., per Walkek, 0., at p. 2,0; 
Smith V. Tateham (1848), 2 Exch. 205; De Tastet v. Andrade (1817), 1 Chit. 

( /') R. S. C., Ord. 42, r. 23. Before applying for leave to issue oxecntioii the 
judgment creditor should make a demand upon the representative; see R. S. C., 

(a) MiUar ii: Co. v. Keane (1889), 24 L. li. Ir. 49 ; approved, Cod-fe v. Trcan/, 
snitra ; L/f/Men v. Teraon (1833), 2 DowL 277 ; lloiftj v, Graham (1811), 4 Tauut. 
135 ' liatfi) V. ]\'dh (1817), 8 Taunt. 129 : Edtvards v. Ikthcl (1818), 1 13. & Aid. 
254 ; (hvkdon v. Drinkujater (1783), 3 Doug. (K. B.) 239 ; Lams v. Jenutr (1833), 

1 Cr. & M. 597. 
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default. 


Remedy of 
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judgment. 


the debt, and as to the costs de bonis testatoris et si non de bonis 
2 )roprns (It), 

Where the representative pleads a denial of the claim and plene 
ad ministravit propter (as distinguished from plene administravit) and 
fails on the former, he must pay the costs though he succeeds on 
the latter plea (i). 


777. Where the representative fails upon the issue of plene 

the plaintiff obtains judgment for his debt and costs 
to be levied of the goods and chattels of the deceased, and in case 
of deficiency for his costs to be levied out of the proper goods and 
chattels of the representative (A:). If, upon the issue of plene 
administravit, it appears that the representative has been guilty of 
a devastavit, which has caused a failure of assets, the jury must 
find that he has assets to that amount, and not find a devastavit (1). 
'\\here the action is brought against several representatives, all of 
whom plead p/enc administravit, and the plaintiff proves assets in 
the hands of some only of the defendants, judgment should be 
entered in favour of the other defendants (vi). 

778. If the representative allows judgment to go against him 
by default, or fails to plead jdene administravit, he admits the claim 
and that he has sufficient assets to satisfy it (?i), but that does not 
justify the plaintiff in signing a personal judgment against him(o). 

779. Upon judgment the plaintiff may sue out a writ of fieri 
facias de bonis testatoi'is ; if there are no goods of the deceased the 
sheriff may return either nidla bona simply or 7 itdla bona and a 
devastavit {p\ ^ In the case of a return of mdla bona simply, the 
plaintiff can bring proceedings against the representative personally, 
founded upon the original judgment, the writ ot fieri facias, and the 
leturn, and suggesting a devastavit (q). Upon a return of mdla 
bona and a devastavit, the plaintiff may apply for leave to issue 
execution against the representative personally. 


70 Marshall v. Wilder (1829), 9 B. & C. 655 


i] Sqmre y Arnison (1884), Cab. & El. 365. 

ed.. Form 18, p. 555 ; Gorton y- Gregor, 
inary practice confined to the gooat 


i6tlie(l.,±’orm 18, p. 555 ; Goi'U 

inH pl’aff 1 f ordinary practice confined o'--- 
T deceased notwithstanding that the real estate is now by th( 

tivP^ Y'ct- c. 65), s. 1 (4), vested in the represente- 

estate ImtVi ^ ^ IS Submitted, to be extended, so as to include all th( 

T*‘f. 35! g, sr “ -I-'”-™' 

2 C?M'“&°r547^5’r"* 

t' 1 Salk. 310; Eamsden y. Jackson (1131), 1 Atk 

aSMl 1 Ar^T"w 2 Bing. (N. c.) 176; Falmer v. Walk, 

IleMarh^'rf T ^^‘^'ripson .t Sons y. Clarke [1901), 17 T. L. E. 4oo; 
fr, 8 /Wm w ^ [1905] 2 Ch. 490. 

685 PormNA 1 Wils. 258 ; AraOfjr v. Peters (1790), 3 Term Eep 

and theZwknV^ ^ King’s Bench Forms; 13th ed., 'p- 551, is incorrect 
except as tSste‘ “ i^Vigtns’s Trnsts (1861), 2 Gift. 562, cannot be supported 

(16*^9), 1 Wms. Saund. 216 a; see also title 

ASi4TO^4,'cY,^at p“m 
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Formerly the plaintiff might immediately upon the return sue 
out execution de honis propriis (r). The modern practice does not 
appear to be definitely settled, but it would seem to be the better 
course to apply for leave to issue execution de honis propriis (s). 

780 . Inasmuch as the original judgment against the representa- 
tive dc bonis testatoris amounts to a finding that he has assets in 
his hands to satisfy the judgment, the only answer to a personal 
claim against himself founded upon the judgment is that there were 
goods of the deceased which might have been taken in execution, 
and that he showed them to the sheriff {t), 

781 . Where the action is brought against the representative in 
the county court, the plaintiff may charge in his summons that the 
representative has had assets and has wasted them(?0» and the 
form of judgment, where the county court judge finds that there has 
been a devastavit, is de honis testatoris et si non de honis propriis (v). 

782 . The legal personal representative of a married woman has 
in respect of her separate estate the same rights and liabilities, and 
is subject to the same jurisdiction, as she would be if she were 
living (/r). Accordingly judgment against her legal personal repre- 
sentative must be confined to her separate property which she was 
not restrained from anticipating (:r). 


Part VII. — Administration by the Court. 

Sect. 1. — The Jurisdiction, 

783 . The administration of estates of deceased persons by the 
High Court is assigned to the Chancery Division (a). County 
courts have concurrent jurisdiction with the High Court where 
the estate sought to be administered does not exceed in amount 
or value the sum of £500 (h). Their jurisdiction also extends to the 
recovery of a distributive share under an intestacy or a legacy 
under a will not exceeding the sum of .ilOO (c). A judge of the 


(r) See note (8) to Wheatlei/ v. Lane (1609), 1 WniS. Saund. 210 a. 

(s) See Chitty’8 King’s Bench Korms, 10th ed., p. ool, Form 22, and ibid,, 
note (b), p. 422. 

(^) See note (8) to Uheatlet/ v. Lane, 8U]>ra; Leonard v. Simpson (183d), 2 
Bing. (X. C.) 170, 179, ISO; hnwson v. Gre^jory (1845), 7 Q. B. 750. 

(«) County Court Buies, 1903, Ord. 30, r. 3. 

(f'l Ibid., Ord. 30, r. 4, and Form 238. 

(w) Married AVomen’s Property Act, 1882 (45 & 40 A^'ict. c. 75), s. 23. For 
the liabilities of a inanied woman, see title Husband and AA^’ii'E, 

(y) Sarimn v. Wharton, [1891] 1 Q. B. 491. For form of judgment against 
a married woman, .see >Sco/^ v. Morley (1887), 20 (^. B. D. 120, 132, C. A. A 
husband who has taken possession of his wife’s chattel real iutere.sts y'ere mariii, 
without a grant of administration, becomes her legal personal representative 
within the meaning of the Married AA^'ornen’s Property Act, 1882 (45 & 40 
A’^ict. c. 75), s. 23 ; see Harman v. Wharton, snjira. 

(n) Judicature Act, 1873 (30 & 37 Viet. c. 00), s. 34 (3). 

{h) County Courts Act, 1888 (51 & 52 Auct. c. 43), 6. 07 ; see also title 
County Coiuits, A^ol. A'lIL, i)p. 443 — 415. 

(c) Count}' Coui'ts Act, 1888 (51 & 52 A'ict. c. 43), s. 58, as extended b}' 
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Chancery Division has power upon the application of any of the 
parties to an action in the High Court, or without such application 
if he thinks fit, to order a transfer to the county court of an action 
which might have been commenced in the latter court (d). 


784. Proceedings for administration may be commenced either 
by writ of summons or by originating summons (e). A proceeding 
by which trustees are charged with a breach of trust should not be 
brought by originating summons (/), nor is an originating summons 
the proper way to deal with a matter which involves a dispute of 
facts (f/) or the setting aside of a release (h). 

The court has jurisdiction in proceedings commenced by originating 
summons to appoint a receiver (i). 


785. Service out of the jurisdiction of a writ may be allowed 

where the action is for the administration of the personal estate of a 
deceased person, who at the time of his death was domiciled within 
the jurisdiction (/t), or wdiere one of several representatives of a 
person who died domiciled out of the jurisdiction has in an action 
properly brought against him been duly served within the jurisdic- 
tion (/). Where leave is asked to serve the writ in Scotland or 
Ireland, the court must, where there is a concurrent remedy in 
Scotland or Ireland, have regard to the comparative cost and con- 
venience of proceeding in England (m). The court has power to 
order service of an originating summons in a foreign country (n)* 

786. Provision is made (o) for the determination on originating 

summons, without administration of the estate, of any of the 
following matters : — (a) Any question affecting the rights or interests 
of a person claiming to be creditor, devisee, legatee, next of kin, 
heir-at-law, or cestui que trust ; (b) the ascertainment of any class 
of creditors, legatees, devisees, next of kin, or others; (c) the 


i/ K/Ji, 




Lounty Courts Act, 1903 (3 Edw. 7, c. 42), s. 3 ; see also s. 

^ to transfer actions where the claim exceeds £o0. 

(d) Comity Courts Act, 1888 (51 & 52 Viet. c. 43), s. 69 ; see also title 

County Courts, Vol. VIIL, p. 447. i’ ’ 

(e) E. S. C., Ord. 55, r. 4 ; see, generallj', as to writ of summons and originating 

summons, title Practice and Procedure. 

I V- (1889),’ 37 W. E. 779, per Kekewich, J., 

atp /80 ; Doivse v. Gorton, [1891] A. C. 190, per Lord Macnaghten, at 

Jg) Nuiier v. Holland, [1894] 3 Ch. 408, 0. A., per LoPES, L.J., at p. 410; 
see also Re Powers, Lindsell v. Phillips (1885), 30 Ch. D. 291, C. A., per 

Lindley, L.J., atp. 296. 

(h) Re Ellis Kelson v. Ellis (1888), 59 L. T. 924; see also Re Garnett , Gandy 
V. Macaulay (1885) 31 Ch. D. 1, C. A., per Cotton, L.J., at p. 12. 

(i) Re Pianrke, Drake A- Co. v. Francke (1888), 58 L. T. 305. As to receivers, 
generally, see title Eeceivers. 

W E. S. C., Ord. 11, r. 1 (d). 

(0 Til'/., r 1 (g) ; Lane, Lane v. Robin (1886), 55 L. T. 149; Harvey 'i- 
Doi(5r/,er<y (188(), 56 L. T. 322. 

11, r. 2. A similar rule now applies to county court pro- 
ceeding's (see County Court Eules, 1903, Ord. 7, r. 42), thus obviating the 

^ ^^iddleton, [1897] 1 Ch. 151. 

in n “ f ^1) r. 8 a. The power under this rule is confined to service 

123 ! C A country, ’ see Re Busfield, Whaley v. Busfield (1886), 32 Gh. P- 

io) R. S. C., Ord. 00 , r. 3. 
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furnishing of any particular accounts by the executors or administra- 
tors, and the vouching (where necessary) of such accounts ; (d) the 
payment into court of any money in the hands of the executors or 
administrators ; (e) directing the executors or administrators to do, 
or abstain from doing, any particular act in their character as 
such executors or administrators ; (f) the approval of any sale, 
purchase, compromise, or other transaction ; and (g) the determina- 
tion of any question arising in the administration of the estate 

or trust. 


Sect. 1. 

The 

Jurisdiction. 


787 . The issue of a summons under this provision is not to 
interfere with nor control any power or discretion vested in any 
executor or administrator, except so far as such interference 
or control may necessarily be involved in the particular relief 

sought (p). 


Representa- 
tive's powers 
not interfered 
with. 


788 . This provision does not confer jurisdiction, but merely Jurisdiction. 
re"ulates the mode in which questions can be brought before the 
court (q), and the court has jurisdiction to determine on originating 
summons such questions only as it could have determined in an 
administration action before the rule came into existence (r). Thus, 
unless the parties consent, the court has no jurisdiction on 
originating summons to determine a question between the repre- 
sentatives and persons claiming adversely to the estate (s), between 
persons claiming under a will and a person claiming adversely to the 
will (0) 01’ between persons claiming as legal devisees under a 
will (a). But where the legal estate is vested in the trustees of the 
will, and they are in possession of the property, the court can 
determine on originating summons to whom they ought to hand 
over the property (h). 

The objection to the jurisdiction ought to be taken in chambers; Objection to 
if not so taken, the defendant will not be allowed any costs of the '°“- 

adjournment into court (c). If not taken in the court of first 
instance, it cannot he taken in the Court of Appeal (d). 


789 . For the purpose of the time limit for appealing, an Time for 
originating summons falls within the definition of an action (e). appealing. 


Sect. 2. — The Parties, 

790 . Administration proceedings may be instituted either by the 
personal representative, creditors, or beneficiaries. 

The general rule in actions for administration is that all the 


Institution of 
proceedings. 

Parties. 


(р) R. S. C., Ord. 00 , r. 12. 

( 7 ) Re Tiircan (1888), 58 L. J. (cn.) 101, C. A., per CoTTOX, L.J., at p. 102. 

(/•) Re Carlijon, Carli/oti v. Carlyou (1886), 56 L. J. (CH.) 219. 

(a) Re HrUhjey Franks v. Worth (1887), 56 L. J. (CH.) 779 ; Re Royle^ Royle v. 
Hayes (1889), 46 Ch. D. 18, C. A. 

(h Re Bridge^ Franks v. Worth, supra ; see the practice adopted in Re Dillon, 
Duffin V. Dillon (1890), 44 Ch. D. 76, C.A. 

(a) Re Davies [William], Davies v. Davies (1888), 38 Ch. D. 210. 

[b) Re Hargreaves, Midglty v. Tatley (1890), 43 Ch. D. 401, C. A. 

(с) Re Davies (iri7//am), Davies v. Davies, supra. 

(d) Re Turcan, supra. 

(e) Re Fawsitt, (Jalland v. Burton (1885), 30 Ch. D. 231, C. A. For time 
within which to appeal, see title Piiactice and Puoceduke. 
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Executors and Administrators. 


Sect. 2. 

The 

Parties. 


Where joinder 
of representa- 
tives unneces- 
sary. 


Creditor’s 

action. 


Creditor 
domims litis 
until judg- 
ment. 


executors who have proved, or all the administrators, must be 
parties either as plaintiff or defendant (/). An executor who has 
not proved should not be made a party {g) unless he has acted as 
executor (/O or intermeddled with the assets (i). A judgment for 
general administration will not be made in the presence only of an 
administrator ad litem {k) or of an executor de son tort (1). 

Any executor or administrator entitled thereto may have a judg- 
ment or order against any one legatee, next of kin, or cestui qiie 
trust for the administration of the estate or for the execution of 
the trusts (m). 

791. Where there is no personal estate left unadministered, and 
the deceased’s real estate is not vested in his personal representa- 
tives, a creditor may obtain administration of the real estate, 

without luaking the personal representatives parties to the 
proceedings (n). 

792. A creditor may take proceedings for the administration of 
the personal estate either on his own behalf alone or on behalf of 
himself and all other creditors (o). Where the creditor desired to 
have the realty administered as well as the personalty, it was 
held formerl}^ that he must sue on behalf of himself and all other 
creditors (p), except where the realty was devised to trustees who 
had power to sell and give receipts (q). But now, where real assets 
are by statute (r) vested in the personal representatives, it is con- 
ceived that the creditor may sue as against such assets on his own 
behalf alone. 

In a creditor s action the personal representatives completely 

represent the estate, and the residuary legatee should not be made 
a party (s). ^ 


. 793. Until judgment the creditor, though suing on behalf of 
nmself and all other creditors, is dominus litis, and may deal with 

nHi/rfiaoi 10 Ch. App. 464; see also Be Dracnp, Field v. 

I? p'lir" 

1 Hare, 413; Strickland v. Strickland (1842), 12 

{!>) Vickers V. Bell (1864), 4 De G. J. & Sm. 274 C. A. 

^™^bler V. Liiidsai/ (1876), 3 Ch D 198 

m loZeu'fu' 9 Ch. D.'294, C.A. ; see p. 146, ante. 

[ij Jiowsell V. Morns (\STS) L U on i 4 

(m) E. S. C., Ord. 16: r 3^ ^ ’ 

fo? Be '5 L. J. (CH.) 201. 

fl8m\ rof ^ 100> dissenting from Cooper v. Blissett 

KL T V n (1« - 5 t’h. D. o40 ; Be Greaves. 

canacitv' f Where a creditor is suing in a representative 

ment of olflim /'P 7 ’^#? / shown in the title of the writ and of the state- 

7o«en/mm V. Tottenham. [1896] 1 Ch. 628). 

Eq! 410 i ^Vooldridge V.^ iXo/ris (1868), L. E. 6 

md Transfer A nf 1 Qn*T o rv< I 

Beuett{mo), 30 Ch. P. 

(ch.) 781. 
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the action as he pleases (a) : but the judgment enures for the benefit 
of all creditors (6), and the plaintiff creditor cannot subsequently 
thereto accept payment of his debt and allow the action to be 
dismissed (c). A legatee cannot, even with the consent of the 
creditor, avail himself of the latter’s action : he must commence a 
fresh action (d). 

794. In administration proceedings no party other than the who may 
executor or administrator is, without the leave of the court or a judge, appear on 
entitled to appear, either in court or in chambers, on the claim of 
any person not a party to the cause or matter against the estate of 
the deceased person in respect of any debt or liability. The court 
or a judge may direct or give liberty to any other party to the cause 
or matter to appear, either in addition to or in place of the executor 
or administrator, upon such terms as to costs or otherwise as they 
or he may think fit (e). 

The representative is also the proper person to sue for outstanding 
assets, and is entitled, in the absence of misconduct, even after judg- 
ment for administration, to the conduct of all proceedings for the 
benefit of the estate (/)- 


Sect. 2. 

The 

Parties. 


795. A residuary legatee or next of kin entitled to a judgment or Action of 
order for the administration of the personal estate of a deceased residuary 
person may have the same without serving the remaining residuary 
legatees or next of kin (fi ) : a similar rule applies to the case of a 
person interested in the proceeds of realty (A), and to that of a 
residuary devisee or heir(/). A legatee’s action is taken to be for 
himself and the other legatees, whether so expressed or not(/i). 

796. Where an originating summons is taken out by any person Service of 
other than the executors or administrators it must be served upon originating 
them : where it is taken out by an executor or administrator it must, 
generally speaking, be served upon the persons whose interests are 
aft'ected by the questions raised (/). 


797. To enable a person to maintain an action he must have an Requirements 
existing interest in the property. Tlie interest may be vested or for bringing 
contingent, future or remote, but it must be an existing interest ; a 
mere possibility is insufficient (m). Thus, a member of a class of 


(a) Wooili/ate v. Field {lS-12), 2 Hare, 211, 214; Wood v. Westall (1831), 
You. auo. 

{{}) Re Ortaves, Deceased, Bray v. Tofield (1881), 18 Ch. D. o6\. 

M Haudford v. Storie (1825), 2 Sim. &St. 198. 

ffi) Re Ainsworth, Coch roft v. 8a)iderson, [1895] W. N, 153. 

(e) 11. U., Ord. 18, r. 47. The judge will not readily, under the general 

jurisdiction which he has over an action in his own chambers, give libert)'' 
to a creditor to attend proceedings generally in an administration action, 
even at his own expense (Re Bchwahadiery Stern v. Schwabacher, [19071 1 Ch. 
719). 

(/) Ilarrisrmv. Richards (1866), 1 Ch. App. 473. 

(f/) R. S. C., Old. 16, r. 33. 

a) Ibid., r. 34. 

(i) Ihid., r. 35. 

(A-) Re Greavfs, Deceased, Bray v. Tofield, supra, at p. 554. 

[l) R. S. C., Ord. 55, r. 25. 

(m) Davis v. Auyel (1862), 4 De G. F. & J. 524 ; Clowes v. Hilliard (1876), 4 

Ch. 0.413. ^ 

H.L.— XIY. 7 
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Executors and Administrators. 


Sect. 2. 

The 

Parties. 


Power of 
court as to 
order. 


Order for 
accounts. 


Adminis- 
tration order 
subject to 
conditions. 


Order not 
limited to 
assets within 
jurisdiction. 

Wilful 
default of 
represen- 
tative. 


possible next of kin of a living person cannot maintain an 
administration action (?^), nor need the class be served with the 
judgment (o): but a member of a contingent class, e,g,j surviving 
brothers and sisters of a person who will take if that person dies 
without leaving issue, has a sufficient interest (^). A person whose 
claim against the estate would not support an action at law against 
the representatives, as, for instance, a person claiming under an 
annuity granted hy the deceased in respect whereof there are no 
arrears, is not entitled to an administration order (a). 


Sect. 3. — The Judgment or Order. 

798. It is not obligatory upon the court to order administration 

of the estate where the question between the parties can be properly 

determined without an administration order {h), even though the 

plaintiff be an infant (c), or though the testator has directed his 

executors to take proceedings to have the estate administered by the 
court (d). 

Upon an application for administration the court may, where no 
accounts or insufficient accounts have been rendered, order that the 
application shall stand over for a certain time, and that the executors 
or adniinistrators in the meantime shall render a proper statement 
ot their accounts, with an intimation that if this is not done they 
may be made to pay the costs of the proceedings (e). 

itie court may also, where necessary to prevent proceedings by 
other creditors or by persons beneficially interested, make the usual 
1 er 01 administration, with a proviso that no proceedings are to 
be taken under the order without leave of the judge in person (/)• 

f ® order for administration will prevent a creditor 

creffitors”^) or the representative from preferring 


^he administration of a deceased’s 

wherp bp d not limited to assets within the jurisdiction, even 
wiiere he died domiciled abroad (/;). 

it against the representative, 

plaintiff tnnn trial to establish one instance to entitle the 

plaintiff to an account on the fooling of wilful default (t). In taking 

ClxyujtS V« I'lUl'inTrl M a 

lioherts (\SiS) 2 Ph n commenting upon Boherts 

M FL,.r I ® 

ip) Peacock y. Co//z/m - 1 t 

(a) Re Hargreaves k "43, C. A. 

{!>} R. S. C.! Ord. 55 , m P 44 D- 236, C. A. 

see II’i'/so;? ^cted under this rule, 

Taylor imo) ’29 cT T) sTl , 28 Ch. D. 457; Re Gyhon, Alien s. 

Mill ^^iwr[1884|'w 43 Ch. D. 70; see, too, Be MUR, 

(h) RGrling. Mar-well v Pn f -iP ^'^^4 of preference, see p. 254, ante. 

(0 The rule irther nn.; (18i9), 1 1 Ch. D. 522, 0. A. 

Re Youngs, Vullum v t)e proved {Re Youngs, Doggett v. Bevett, 

(I 8 S 0 ), 80 Ch. D. 421, per CoTi'ON, L.J., at p. 432). 
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the account under a judgment based on the footing of wilful default, 
it is open to the plaintiff to go into other instances. In this respect 
a wilful default action differs from an action brought in respect of 
active breaches of trust ; in the latter case the plaintiff is 
entitled to relief in respect only of such breaches as he estab- 
lishes at the trial, and the court will not direct a roving inquiry 
with a view to ascertaining whether there are any other breaches of 
trust (k), 

801. Where a plaintiff has obtained a common administration 
judgment against a representative he cannot, in taking the accounts, 
charge him with wilful default, nor can he maintain a subsequent 
action against him charging him with wilful default without the 
leave of the court (i). But where in his pleadings he has made 
an allegation of wilful default, and the claim to relief in respect 
thereof has not been dismissed, the court can, even after a common 
administration judgment, at any subsequent stage of the proceedings, 
if evidence of wilful default is adduced, direct further accounts to 
be taken on that footing (/»). 

802. Where the account directed by the order is what is 
called a common account, the representative is bound not only 
to bring in an account of his receipts, but to discharge himself 
as regards those receipts, and show what he has done with the 
money received ; and in taking the account disbursements made by 
him in breach of his fiduciary duties will be disallowed {n), 

803. A representative, though not shown to be insolvent or to 
have abused his trust, may be ordered to lodge in court a sum of 
money found due from him on taking his accounts, or admitted to be 
in his hands (u), or in the hands of his firm (p), or to be due to the 
estate from him (q). The money need not be in his possession at 
the date of the order ; it is sufficient if he is proved to have I’eceived 
it and never to have discliarged himself of it(r). But it must be 


Sect. 3. 

The 

Judgment 
or Order. 


Where 

common 

adminis- 

tration 

judgment 

obtained. 


Liability on 
a common 
account. 


Order to 
lodge money 
in court. 


(/c) Re U’rightsouy Wriqhtson v. Cooke, [1908] 1 Ch. 789, explaining and 
distinguishing Job v. Job (1877), 6 Ch. D. 562 ; Mayer v. Murray (1878), 8 Ch. D. 
424; Re Ryirums, Luke v. To/ikin (1882), 21 Ch. D. 757; Smith v. Armitaye 
(1883), 24 Ch. D. 727 ; and see title Trusts xnd Trustees. 

(/) Laminy v. Gee (1878), 10 Ch. D. 715. Leave of the couit may be given 
without requiring proof that the information on which the fresh action is 
founded was not acquired in time to be utilised in the former action [Re Kurtz, 
Kinerson v. Henderson (1904), 90 L. T. 12; see also Re Hoy htoKs Estate, Hoqhton 
V, Fiddey (1874), 43 L J. (CH.) 758. 

(m) Re Symons, Lakey. Tonkin, supra; see also Edmonds v. (1885), 

29 Ch. D. 170, per ILvY, J., at p. 175. 

[n) Re Stuart, Smith v. Stuart (1896), 74 L. T. 546; Re Newland, Bush v, 
Sumyners, [1904] W. N. 181. To this extent, accordingly, a breach of trust can 
be gone into in proceedings commenced by originating summons. In taking an 
account all just allowances are to be made without any direction for that 
purpose (E. S. C., Ord. 33, r. 8). 

fo) Strange v. Harris (1791), 3 Bro. C, C. 365. 

f/^) Johnson v. Aston (1822), 1 Sira, & St. 73. 

(ry) Rothwell v. Rothwell (1825), 2 Sim. & St, 217. A representative ordered to 
pay money into court is not therebj^ deprived of his lien on the fund for his 
costs [Hlenkittsop v. Foster (1838), 3 Y. & C. (ex.) 205). 

(r) Middleton v. Chichester (1871), 6 Ch. App. 152. 

z 2 
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Sect. 3. 

The 

Judgment 
or Order. 


When order 
for lodging 
money in 
court should 
be made. 


Enforcement 
of order by 
attachment. 


By sequestra- 
tion. 


Order against 

married 

woman. 


shown that the money is or has been in the actual, and not merely 
in the constructive, possession or control of the representative; 
the master’s certificate finding a balance due is not of itself sufficient 
evidence of the actual possession or control (s). 

The court ought not, upon an interlocutory application, to order a 
representative to pay money into court except where it is made out 
to the satisfaction of the court that he has the sum claimed in his 
hands (t) or under his control (a) ; nor ought the court, upon an 
application by originating summons (b), to order a representative 
to pay money into court unless it is actually in his hands ; it is not 
sufficient that it has been in his hands and that he is responsible 
for it (c). 

An order for payment by a representative of money into court 
may be enforced by attachment and imprisonment not exceeding one 
year (d), but the court has a discretion to refuse the attachment (e). 
Attachment will not issue for failure by a representative to pay 
into court an amount to be verified by affidavit (/), or interest upon 
a sum with which he has been charged (g), or, in the absence of 
improper conduct, a debt due from himself to the deceased (h). 

The order may also be enforced by a writ of sequestration against 
the estate and effects of the representative (i). The person obtaining 
the writ is not a judgment creditor of the representative, and the 
court has no jurisdiction under the w'rit to direct a sale of the 
representative’s real estate (k). 

804 . Where a married woman representative is shown to have 

money belonging to the estate in her hands, the order against her 

should be in the usual form to pay it into court, and should not be 

restricted to payment out of her separate estate ; in default of 

compliance with the order, a writ of attachment may issue against 
her (i). 


(s) I^e Fewster, Ilerdman v. Fewsier, [19011 1 Ch. 447 : Re Wilkins, Emsley V. 
TI ilkins, [1901] W. N. 202. 

(<) Neville V. Matthewman, [1894] 3 Ch. 345, C. A., commenting upon 

Areman V Cox (187^8), 8 Ch. D. 148; Crompton and Evans' Union Bank y. 
ijurtoTiy L1895J 2 Ch* 711. 

(at Re Bensm, Elletson v. Pillers, [1899] 1 Ch. 39. 

(6) See E. S. C. , Ord. 55, r. 3 (d). 

[c) Nutter y. Holland, [1894] 3 Ch. 408, C. A., disapproving Re Chapman, 

kardelly. Chapman {mn),oiL T 13 > b 

(d) Debtors Act, 1869 (32 & 33 Viet.' c. 62), s. 4. 

54). s- 1- The object of the Debtors 
o * 33 \ let. c. 62), was to punish fraudulent or dishonest debtors, 

^ Act IS in that sense vindictive ; see title Contempt of Court, Attach- 

( P- 299, note {<j), and cases there cited. 

(i) E. S. C., Old, 43, r. 6. 

U-) V. (1873), L. E. 15 Eq. 398 ; Pratt v. Inman (1889), 43 

P 81 ante' efiect of writs of sequestration, see title Execution, 

f V. Nicholas, [1900] 1 Ch. 180 ; see also title CoN- 

empt of Court, Attachment and Committal, Vol. VII., p. 300. 
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805 . A judgment for the recovery from the defendant of a sura 
of money, as distinguished from an order to pay a sum of money 
into court, cannot be supplemented by an order fixing the time for 
the payment by him of the sum of money, even in the case where 
the defendant stands in a fiduciary position (m). 

806 . After a judgment for administration the representative is 
not entitled to do any act which affects the relative rights of 
creditors (?0* He cannot, accordingly, pay one creditor in pre- 
ference to another (o), nor give a creditor a valid acknowledgment 
of a debt so as to take it out of tiie Statutes of Limitation (p). The 
judgment does not, however, determine his right of retainer (q). 
After judgment he can only exercise his powers of management 
subject to the control of the court (r ) ; but the judgment does not, 
where no receiver has been appointed or injunction granted, deprive 
him of his legal powers to deal with the assets so as to invalidate 
the title of persons claiming under a disposition made by him in 
exercise of bis legal powers (*•)• 

807 . A judgment for administration prevents time from running 
against the claims of all creditors coming in under the judgment (t), 
but the mere institution of administration proceedings is not 
sufficient to efiect this (?t). 

808 . As a rule of prudence the courts usually prefer that the 
evidence of a claimant against the deceased’s estate, whether in 
respect of a gift or a debt, should be supported by something more 
than the uncorroborated testimony of the claimant (r). But there 
is no rule of law requiring such uncorroborated evidence to be 
rejected, and the court will rely solely on such evidence if it is 
believed (iv). 

809 . A creditor of whatever nationality is entitled, in the 
administration of assets in this country, to be paid equally with 


(m) Be Odihfi Major v. llarnf-ss, [1906] 1 Ch. 93, C. A, ; Dremett v. Edwards 
(1877), 37 L. T. 622, C. A. ; Halbert and Crowe v. Catheart, [1894] 1 Q. B. 244. 

(?/) HJienJen v. Vandei'horst (1830), 2 Russ. & M. 75. 

(0) See p. 254, ante. A creditor who has obtained paj-'inent of part of his 
debt, prior to the administration order, will not receive any further payment 
until all the other creditors are paid proportionably {Mitrhelson v. Piper (1836), 
8 Sim. 64). 

f p) Phillips V. Peal (No. 2) (1862), 32 Beav. 26. 

(7) See p. 256, ante. 

M Widdoajsoa v. Pack (1817), 2 Mer. 494, 499; Pethellv. Abraham (ISl'ii), 
L. R. 17 Eq. 24 ; Minors v. Paitison (1876), i App. Cas. 428. For the eifect 
upon the discretionary powers of executor-trustees of a judgment for the 
execution of the trusts of a will, see title Trusts and Trustees. 

(5) Berry v. Gibbons (1873). 8 Ch. App. 747 ; Loneryaa v. Hoban^ [1896] 1 L K. 
401. 

(1) Re Greaves, Deceased^ Dray v. Tofield (1881), 18 Ch. D. 551. 

(«) J hid., commenting upon Sterndale v. Hankinson (1827), 1 Sim. 393. 

(v) Re Finchj Finch v. Finch (1883), 23 Ch. D. 267, C. A., per Jessel, M.R., 
at p. 271; see also THU v. Wilson (1873), 8 Ch. App. 888;; Rt Whittaker, 
Whiitakcr v. UVu'^^a/ier (1882), 21 Ch. D. 657 ; Vavasseur v. Vauasseur (1909), 25 
T. L. E. 250; Stamps (Minister) v. Townend, [1909] A. C. 633, P. C. 

(w) Re Garnett, Gandy v. Macaulay (1885), 31 Ch. D. 1, C. A. ; Re Hodgson, 
Beckett v. Ramsdale (1885), 31 Ch. D. 177, C. A.; Rawlinsmi v. Scholes 
(1898), 79 L. T. 350 ; Re Griffin, Griffin v. Griffin (1898), 79 L. T. 442. 
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Executors and Administrators. 


Sect. 3. 

The 

Judgment 
or Order. 


Interest on 
debts. 


Powers of 
court in 
general. 


Requirements 

and effect of 

consolidation. 


Conduct. 


Transfer after 
administra- 
tion order. 


English creditors in the same class (x) ; though in a case in which 
the foreign assets were distributed so as to give the foreign creditors, 
as such, priority, the court would, in distributing the English assets, 
be astute to equalise the payments, and take care that no foreign 
creditors should come in and receive anything till the English 
creditors had been paid a proportionate amount (?/). 

Where a judgment or order is made directing an account of the 
debts of a deceased person, unless otherwise ordered, interest is 
computed on such of the debts as carry interest at the rate they 
respectively carry, and as to all others at the rate of 4 per cent, 
from the date of the judgment or order (a). 


810 . The powers of the court to make representation (b) and 

classification orders (c), to bind absent parties by serving them 

with notice of judgments (rf), to order the sale of real estate (e), and 

the general practice in taking accounts in chambers are dealt with 
elsewhere (/ ), 


Sect. 4. — Consolidation and Transfer of Proceedings, 

811 . Where several actions are pending for the administration 

of the same estate, application ma}" be made before judgment in 

any of the actions to have them consolidated (r/). After the order 

to consolidate the actions proceed as one action, and one judgment 

IS pionounced in the consolidated action. The conduct of the 

consolidated action is, as a rule, given to the party who has the 

gieatest interest in keeping down the costs of the proceedings (A) : 

t lus, a residuary legatee will be preferred to a creditor (i) or to an 
executor (/t). 


* , Where an order for administration has been made, the 

''•^'hose court the administration is pending has power, 
ou any fuither consent, to order the transfer to himself of any 
ause 01 matter pending in any other court or division by or 

against the personal representative (Z). The application for the 
iranstei may be made parte (m). The rule does not apply 


(1884), 28 Ch. D. 175, reviewing 
C A 2d ^ Fames v. W on (1881), 18 Ch. D. 347, 

p. 345^ pQg^ This rule applies ouly to solvent estates; see 

W S. G., Ord. 16, rr 9 12 fa) fh) 

4SeeiW., Ord. 60 , r '40 ’ 

d) See Ord. 16, r. 40. 

fo) S^Te.'s! : Phactice akb PeoCEDUBE. 

(A') /ie//v //; (n* S.) 248. 

Q) I t c (1852), 16 Jut. 605. 

Hanson v Stubbs of transfer, see Re Stubbs’ Estde, 

(’”) (1877J W. N. 98; Whitaker v. Robinson, [1877] W. N. 
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to an action against the representative personally (n), nor will the 
court restrain a creditor who has, prior to the administration 
order, recovered judgment against the representative from pur- 
suing his remedy on the judgment against the representative 

personally (o). 

Where judgment has been pronounced in one of several concurrent 
administration actions, the general practice is to direct the adminis- 
tration to be proceeded with in that action in which a judgment 
has first been obtained, and to stay proceedings in the others (p). 
The costs of the proceedings which are stayed are made costs in 
the other action (?). This practice will be departed from where 
the judgment has been unfairly obtained (r), or where the relief 
sought by and obtainable in the other actions is more comprehensive 
than that in the action in which the judgment has been made(s), 
though in the latter case the judgment may be allowed to pro- 
ceed on the undertaking of the parties to submit to the additional 
accounts and inquiries {t). Where two actions are hi ought on 
behalf of infant plaintiffs, that one will be proceeded with which is 

more for their benefit (a), 

813. If the first action is stayed by reason of a judgment in the 
second action having been first obtained, the general rule is to give 
the conduct of the proceedings to the plaintiff in the first action (b). 
The court has a discretion (c), and will depart from the rule where 
the relief sought in the first action is imperfect (fZ), or the action 

201 ; Re United Kingdom Electric Tehgraiph Co, (1881), 29 W. E. 332 ; Re Sharpe^ 
Scott V. Sharpe, [1884] W. N. 28. 

(n) Chapman v. Mason (1879), 40 L. T. 678. , r. 

(o) Re ]\'omer 3 leg, Etheridge v. Wo^nersleg (1885), 29 Ch. D. 557 ; llahj v. Barry 

(1868), 3 Ch. App. 452, per Page Wood, L.J., at p. 457. 

ip) Taylor v. Southgate (1839), 4 My. & Cr. 203 ; Wynne v. Hughes (18o9), 26 
Beav. 377, 382 ; Harvey v. Coxwell, Wilson v. CoxweH (1875), 32 L. T. 52. 

{(/) Gwyer v. Peterson, Peterson v. Peterson (1858), 26 Beav. 83 ; Tayloi' v. 
Southgate, supra; Kenyon v. Kenyon (1866), 35 Beav. 300. They are payable in 
due coui’se of administration (Re Clark, Cumberland v. Clark (1869), 4 Ch. App. 

412). 

(r) Harris v. Gaiuly, Wills v. Gandy (1859), 1 De G. F. & J. 13; Rhodes v. 

Barret, Singleton v. Barret (1871), 41 L. J. (CH.) 103. 

(s) Pickford V. Hunter (1831), 5 Sim. 122 ; Rigby v. Strangways (1846), 2 Ph. 
175; Underwood V. Jee (1849), 1 Mac. & G. 276; Hoskins v. Campbell, Gibbon 
V. Cimpbell (1864), 2 Hem. & M. 43 ; Zambaco v. Cassavetti (1871), L. E. 11 

Eq. 439. 

(<) Gwyer v. Peterson, Peterson v. Peterson, supra ; Matthews v. Palmer, 
Pmtchard v. Palmer (1863), 11 W. E. 610; and see Vanrenen v. Piffard, Piffard 
V. Vanrenen (1865), 13 W. E. 425. 

(a) Virtue v. Miller (1871), 19 W. E. 406 ; see also Harris v. Lightfoid, Harris 
V. Harris (1861), 10 W. E. 31, as to preferential right of mother to act as next 

fpiQIlcl 

ib) Frost V. Ward (1864), 2 De G. J. & Sm. 70; Belcher v. Belcher (1865) 2 
Drew & Sm. 444; Zambaco v. Cassavetti, supra; Rhodes v. Barret, Ex parte 
Singleton (1871), L. R. 12 Eq. 479. The rule applies, though the first action 
was in the Palatine Court, and the second, in which the decree has been 
obtained, in the High Court (Re Sioire, Medor v. Siuire (1882), 21 Ch. D. 647, 
C. A. ; see also Townsend v. Townsend (i883), 23 Ch. D. 100, C. A.). 

(c) See E. S. C., Ord. 16, r. 39 ; Re Swire, Mellor v. Swire, supra. 

(d) Re SmitEs Estate, McMurray v. Mathew, Mathew v. Mathew (1876), 33 

L. T. 804. 
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Sect. 4. 

Consolida- 
tion and 
Transfer of 
Proceed- 
ings. 


is defective (e), or where the claim of the plaintiff whose action was 
first instituted is bond fide disputed (/). 

The court has power to deprive a plaintiff of the conduct on 
account of delay {g ) : the person so deprived will not get his costs 
of attending the taking of the accounts in chambers subsequent 
to his lemoval (/f), but he will be allowed his costs of appearing 
on fmther consideration to ask for costs up to his removal (i). 


Insolvent 

estates. 


Application 
of bankruptcy 
rules. 


Where rules 

apply. 


Order of 
payment of 
debts. 


Sect. 5. —Administration oj Insolvent Estates. 

814 . It is provided by the Judicature Act, 1875 (k), that in the 
administration of the assets of a person who has died since the 
1st November, 1875, and whose estate may prove to be insufficient 
for the payment in full of his debts and liabilities, the same rules 
aie to prevail and be observed as to the respective rights of secured 
and unsecured creditors, and as to debts and liabilities provable, 

r^i ‘r5 ^ valuation of annuities and future and contingent 
liabilities respectively, as may be in force for the time being under 

with respect to the estates of persons 
^41 A (^) > all persons who in any such case would 

nn ^ ^ piove for and receive dividends out of the estate may 

A^' 1 ^ or order for the administration of the 

niake such claims against the same as they may be 
enhtled to by virtue of the enactment. 

fViQf where there is sufficient reason to believe 

fhonah^ ^ I insolvent (m), and to an estate which, 

for payment in full of the deceased’s debts and 

hv roo costs of administration, becomes insufficient 

in f to w’hat debts and liabilities are provable 

estatpci hnf Y into the administration of insolvent 

the debtr.n J"? rules regulating the order in which 

la 1 ities are to be paid (n). Thus, voluntary debts 

Co!k V. BolJmi (Ts28^|^5 ’ 

W ^^'Tnstrong y. Armstromj nsli) L U 19 Vn ftiA 

(A-) ss&vfiti nff'io 

pp^. 197 et ® ^Ptcy , see title Bankruptcy and Insolvency, Vol. IL, 

Jes”sel!^1/r^^''Xp TBR/tams v. Hopkim (1881), 18 Ch. D. 370, C. A., per 

ies are to aoolv ( at order a direction that the bankruptcy 

following i?e //iLy Hoods v. Greemoell (1882), 45 L. T. 707, not 

tion by the Offioml (1881), 44 L. T. 547)^ As to administra- 

Insolvency, Yol. II p 10 ^ 4 ^^ Banki-uptcy, see title Bai^keuptcy and 

as^^o provStbts\!,?r“K r’^- 1 Ch. 9, C. A. For the rules 

52), 1 37: and titlfi ®®® Bankruptcy Act, 1883 (46 & 47 Vict. 

^ ana title Bankruptcy and Insolvency. Vol. H.. pn. 197 d seq. 
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ar6 to be paid pari jmssu with debts for valuable consideration ((]'), 
judgment creditors pa?*! pas8?t with other creditors (r), and claims 
of a wife for money lent to her husband are to be postponed to the 
claims of creditors for valuable consideration (-s). 

815 . The proper funeral and testamentary expenses constitute 
a first charge upon the deceased’s assets {t)y and are payable in 
priority to all other claims, even in the case where the estate is being 
administered in bankruptcy (a). The priority as to^ rates and 
wages enforced (b) in the case of bankruptc\^ applies in the case 
of a deceased insolvent whose estate is being administered in the 
Chancery Division (c). Friendly societies {d) and trustees of savings 
banks (e) have a similar priority in respect of money due to them 
by their officers, and workmen in respect of compensation due to 

them from their employers (/). 

816 . Notwithstanding the section of the Bankruptcy Act, 1883, 
which provides that the provisions of the Act relating to the 
priorities of debts are to bind the Crown (//), the Crown, it lias been 
held, is not, in the administration of insolvent estates, deprived of 
its prerogative right to prior payment ill); it is, however, extremely 
doubtful whether this decision can be supported (i)* 

817 . The right of retainer by an executor is not affected by 
the incorporation of the bankruptcy rules into the administration 
of insolvent estates (/i). 

818 . A creditor of an insolvent estate whose debt bears interest 
is not entitled to interest up to the date of payment, but only to the 
date of the judgment for administration, which is equivalent to an 

adjudication in bankruptcy (0- 

(q) Re miitaicer, Whitaker v. Pafmer, [1901] 1 Ch. 9, C. A., disapproving Smith 
V. Morgan (IHSO), o C. P. D. 337, and Re Maggi, Winehome v. Wtuehoase 

(1882), 20 Ch. D. o4o. 

(r) M^Caualand v. O'daUaqhau, [1904] 1 I. R. 376, C. A. 

(s) Re Leng, Tarn V. Eiumeraon, [1893] 1 Ch. 652, C. A. ; see Married 

Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 3. 

(t) 3 Co, lust. 202 ; Tngwell v. llegman (1812), 3 Camp. 298; Sharp v. Lush 
(1879), 10 Ch. D. 468, per Jessel, M.R., at p, 472 ; and see p. 240, ante. 

(а) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 125(7); Preferential 
Payments in Bankruptcy Act, 1888 (51 & 52 Viet. c. 62), s. 2 (1). 

(б) Preferential Payments in Bankruptcy Act, 1888 (51 & 52 Viet. c. 62), s. 1. 

(c) Re Hegwoody Parkington v. Ileqwoody [1897] 2 Ch. 593. 

(ci) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 35. As to friendly 
societies generally, see title Fuiendly Societies. 

(e) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 14; Savings 
Banks Act, 1891 (54 A 55 Viet. c. 21), s. 13; see title Bankers and Banking, 
Yol. 1., pp. 576 et aeq, 

if) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 5 (3). 

(y) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 150. 

hi) Re Churchill [Lord)^ Maniatg v. Churchill (1888), 39 Ch. D. 174 ; see also 
Re Oriental Bank Corporation^ Ex parte The Crown (1884), 28 Ch. D. 643. 

(i) For the views taken by the Court of Appeal as to the effect of the 
incorporation into administration of the rules in bankruptcy, see Re Whitaker, 
Whitaker v. Palmer, au/zra, per Komer, L.J., at p. 14. 

(/.:) Lee v. Nuttall (1879), 12 Ch. D. 61, C. A. ; Re Mag, Crawfordv. Mag (1890), 
45 Ch. D. 499 ; Re Ambler, Woodhead v. Ambler, [1905] 1 Ch. 697, C, A. 

(/) Re Sttmrnei's, Boswell v. Ourneg (1879), 13 Ch. i). 136; Judicatui’e Act, 
1875 (38 & 39 Viet. c. 77), s. 10. 
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Where an estate insolvent at the date of the judgment subse- 
quently realises sufficient to pay the principal of all the debts, the 
bankruptcy rule as ioimTipassu payment of interest at 4 per cent, 
upon all debts, whether by law carrying interest or not, prevails 
over the Chancery rule that interest on debts which do not by law 
carry interest is to be paid only after the interest is paid on the 
debts which do carry interest (m), 

819. A creditor may come in at any time so long as there are assets 
remaining undistributed (n), provided he has not been guilty of 
wilful default in not sending in his claim previously (o). He is, 
however, put upon the terms of paying the costs occasioned by his 
application, and is not allowed to disturb prior distributions or to 

delay the payment of dividends to the other creditors. A similar 
practice prevails in bankruptcy (p). 

Where funds subsequently fall in, but some of the creditors whose 
proofs have been allowed have disappeared, the court does not divide 
the entire fund amongst the creditors who can be traced, but retains 
a sum to meet the claims of those who have disappeared (j). 

820. A secured creditor cannot prove for the whole of his 
debt, and rely upon his security for any balance which, owing 
to the deficiency of assets, might remain unpaid (?*). Under the 
existing bankruptcy rules the secured creditor who wishes to 
prove against the estate must do one of three things : he ma/ 
realise his security and prove for the balance; or he may 
surrender his security and prove for his whole debt; or he 

may assess his security and receive dividends on the balance due 

to him after deducting the assessed value (s). He may, however, 
so ong as there are assets remaining undistributed, amend his 
ya ua ion and come in and prove at any time upon terms (0* 
terms imposed will be that he must pay the costs of the application 
to obtain leave to prove, and that the order givincr him leave is not 
^ ;iv pioceedings in the action so far as concerns the other 

creditors (a). 


(m) Re ]\ . 

Henley^ Alcock 

Bankruptcy A 

n 9 P ri\.A b'>J ; 101’ 

income tax froTn '^f ’ I’l’- 62, 63. For the practice regulating the deduction - 

rmT/i r a; [1904] W. N. 78. _ 

David V Haddon{\8\&), 1 Madd. ^9 . 

Sr 44 ^ 200. 209 ; Brown v. Lake (1847), 1 De G- & 

p.'Sf [1902]' 2 Ch. 684, C. A., per Vaughan 

poration I'as been abolished by the incor- 

(Re Ihmkins Wiir ii^to the administration of insolvent estates 

W(m7);2 M£Tcr'!‘4S/ Cb.D.370, C. A.), see 

toi! tiSrfeKLtcY 32). Scbed. IL, IT. 9, 10, 11 : see, 



Part VII. — Administration by the Court. 


347 


A secured creditor, who chooses to rest upon his security without 
adopting any one of the above courses, has no debt provable in 
respect of which any reserve is to he made on a declaration of a 
dividend (b). 

A creditor of two estates for the same debt receives dividends on 
the whole of his debts from both estates until satisfied (c*). 

821 . The question what assets are to be administered is not 
affected by the Judicature Act, 1875 (r?), and none of the rules of bank- 
ruptcy which go to swell the assets are applicable to the adminis- 
tration in Chancery of the deceased's estate (e). Accordingly the 
various sections of the Bankruptcy Acts which restrict the rights of 
creditors under execution or attachment ( /), which avoid voluntary 
settlements (g) or unregistered bills of sale (/i), or which deal with 
reputed ownership (i), have no application to the administration of 
insolvent estates. 

822 . The administration in bankruptcy of the estate of a 
deceased insolvent is dealt with elsewhere (A'), 

Sect. 6 . — Costs, 

823 . The general rule is that the costs of and incident to all 
proceedings in the Supreme Court, including the administration of 
estates and trusts, are in the discretion of the court or judge, 
subject to this proviso, that a personal representative or trustee 
who has not unreasonably instituted or carried on or resisted any 
proceedings is not to be deprived of any right to costs out of a 
particular estate or fund to which he would be entitled according 
to the rules hitherto acted upon in the Chancery Division (1). 

824 . Under the general practice of the Chancery Division a 
personal representative, who has not been guilty of misconduct, 
is allowed his costs of the administration proceedings as a matter 
of course (m). 

825 . Mere delay in rendering accounts is not of itself sufficient 
ground for visiting a representative with the payment of costs, or 


(6) Re Zee, Ex jHirte Good (1880), 14 Ch. D. 82, C. A. 

(c) Bvnser v. Gox (1842), 6 Beav. 84. 

U) :J8 & 39 Viet. c. 77, s. 10. 

fe) Re Leng^ Tarn v. Emmerson, [1895] 1 Ch. 652, 655, 660, C. A. 

(/■) Pratt V. Inman (1889), 43 Ch. D. 175, following ]Vithernsea Brklcworhs 
(1880), 16 Ch. D. 337, C. A. ; IlasUidc v. Clark, [1899] 1 Q. B. 699, 704, 709, 

C. A. 

(7) Re 0<ndd, Ex parte Official Receiver (1887), 19 Q. B. D. 92, C. A. 

(A) Re Knott (1877), 7 Ch. D. 519, n. ; Re UEpineuil {^Coiint) (1), I'aflmany, 
D'Epineuil (1882), 20 Ch. D. 217. 

(/) Gm'ringe v. Irwell India Rubber and Gutta Percha Works (1886), 34 Ch. D, 
128, C. A. 

(/i) See title Bankruptcy and Insolvency, Vol. II., pp. 93 et seq,, 213, 214. 
(/) R. S. C., Ord. 65, r. 1. As to solicitors’ costs generally, see title 
Solicitors. 

(m) The same practice applies to the costs of an originating summons taken 
out under R. S. C., Ord. 55, r. 3, for the determination of questions without 
administration of the estate (/fe jl/cd/a»fZ, Eland v. Medland (1889), 41 Ch. D. 
476, C. A.). 
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even for depriving him of his costs (n), nor is the fact that the repre- 
sentative has made a miskke, or has endeavoured to charge in his 
accounts items which he is not legally entitled to charge, provided 

his claims are not dishonest claims, nor such as no reasonable man 
could say ought to have been put forward (o). 

Wheie, however, administration proceedings are rendered neces- 
saiy by the gross and indefensible neglect of the representative to 
furnish accounts, he will be ordered to pay all the costs, including 
the costs of taking and vouching the accounts (p). So, too, a repre- 
sentative who unnecessarily institutes administration proceedings 
will be ordered to pay the costs (q). 


When appeal 
lies. 


Costs of 

collateral 

action. 


b^b. A peisonal representative has a riglit, without leave, to 
appea against an order depriving him of or directing him to pay 
cos s 0 ) ) on the other hand, no apj^eal lies, without leave, against 
an 01 ei allowing him his costs (s). The distinction is based upon 
IS giound, namely, that the court can only deprive a personal 

costs on the ground of misconduct, and 
w le ei e has been guilty of misconduct is a question of fact on 
V lie an appeal lies(fj ; on the other hand, an order allowing him 
ms costs must have been made either on the ground that he has been 

no inisconduct and is therefore entitled to them, or that, 
‘^ng gui y of misconduct, the court has in its discretion allowed 
m IS cos s, and no appeal without leave lies against an order 
as to costs only which are in the discretion of the court (a). 

costs of another action are not costs 
finr. discretion of the court before which the administra- 

P^^^^^dmgs are pending; they are in the nature of charges 
an aud an appeal lies without leave, even against 

nnf nf fi f administration proceedings allowing them 

an order allowing 

Ileiuhinyton v. Grant ( 1845 ), 1 Ph. 600 ; White v. Jaehson ( 1852 ), 15 Beav. 

/ \ »-v w 


PP^ 197, 198* see^^ilsfT^r ^ [lS9j] 2 Ch. 190, jjer Kekewich, J., at 

V Toivnseud (\m) 1 Vol W 20 Ch. D. 303 , C. A. ; Travm 

Smith V. CVe,L/(i 875 ) 2?w;^B^ /f ^ ’ 

[190*1] 1 Ch 289'^'*holdin^^'^^^V^// Skmuer, Coopei' v. Shinnei^ 

repre.int the moden.^^.^ IIe,rett v. Foster (1844), 7 Beav 348, does not 

been ordevpd fr. other cases where the representative has 

/ « ^ V • /V> A A ^ Tt MW n 


y ne ^ aaunrn, Gage v. Jlut/and ( 1882 ) 46 L T 848 ^ ’ 

'S <?.'“?• » 'if' »T'c. a. v. 

think fit to make anv nrdo ^ declaration that the court does not 

trustee is not entitLd f costs amounts to a judicial decision that the 

estate (He Hodokiu^nn //F? 7 ^? oosts, and that he cannot retain them out of the 

Lewis Y. L.J., at p. 90; Re Pugh, 

(i) Be Bed/oe ^Zwnesl^^^ Judicature Act, 1873 (36 & 37 Viet. c. 66 ), s. 49. 
pouit, Charles v! Jones, silpra°^^^'^’ ^ 
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the representative his costs, charges, and expenses will not lie, 
without leave, as to costs only, if the order is right as to charges 
and expenses (c). 

828. No costs are given to a representative who is in default to 
the estate until the default is made good (d). An executor not in 
default need not appear by the same solicitor as a defaulting 
co-executor ; he is entitled to act by a separate solicitor, and if he 
does so he will get his costs (e). If he chooses to appear by the 
same solicitor as bis defaulting co-executor, he will be allowed only 
his proportion of the costs out of the estate (./ ). A defaulting 
executor, who becomes bankrupt, is entitled to his costs subse- 
quent to the bankruptcy, but the prior costs must be set off 
against the debt (g). The representative of a defaulting executor, 
fairly accounting, is entitled to his costs out of the assets, though 
the assets may be insufficient to repair the breach of trust (/t). 

829. A plaintiff creditor must, so far as the estate is insufficient 
to meet them, pay the representative’s costs of the action where it 
appears that there were no assets at the time of action brought 
sufficient to meet his claim, whether he has or has not had notice 
of the insufficiency of the assets (t). 

830. The costs of all parties other than the personal representa- 
tive are now entirely within the discretion of the court (k ) ; 
a plaintiff residuary legatee is no longer entitled to his costs out 
of the estate as a matter of right (L). As a general rule the court 
allows the costs of all necessary and proper parties to administra- 
tion proceedings as a first charge upon the estate which is being 
administered (m) ; but it will only a low them where the proceed- 
ings are in their origin directed, with some show of reason and a 
proper foundation, for the benefit of the estate, or have in their 
result conduced to that benefit (a). Thus, a legatee tenant for life 

(c) Bew V. Bew^ [1899] *2 Ch. 467, C. A., overruling lie Chennell, Jones v. 
Chennell (1878), 8 Ch. D. 492, C. A. _ 

((/) The solicitor of the representative is in no better position {Be O'Keany 
Deceased^ Ferris v. OVvca», [1907] 1 I, H. 223, C. A.). 

(e) Smith v. Dale (1881), 18 Ch. D. 516, per Jessel, M.R., at p. 518. 

(/) Smith V. Dale, supra, dissenting from Watson v. Bow (1874), L. E. 18 Eq. 
680 ; see, too, McEwan v. Crombie (1883), 25 Ch. D. 175. 

(f/) Samuel v. Jones (1843), 2 Ilare, 246; Be Vowles, O'Donoghue v. Vowles 

n , 32 Ch. D. 243, following Be Basham, Ilannay v, Basham (1883), 23 
. 195, and Lewis v. Trask (1882), 21 Ch. D. 862, and dissenting from 
Clare v. Clare (1882), 21 Ch. D. 865. 

(/i) llaldenbij v. Spofforth (1846), 9 Beav. 195; Palme)' v. Jones (1874), 43 
L. J. (cn.) 349 ; Be Kitto, Kitto v. Luke (1879), 28 W. E. 411. 

(j) Hibernian Bank v. Lauder, [1898] 1 I. E. 262; Bluett v. Jessop (1821), 
Jac. 240; Sullivan v. Bevan (1855), 20 Beav. 399; King v. Brya)it (1841), 
4 Beav. 460; Fuller v. Green (1857), 24 Beav. 217. 

(/*:) E. S. C., Ord. 65, r. 1; Re McClellan, McClellan v. McClellan (1885), 29 
Ch. 1). 495, C. A. 

^) For old practice, see Farrow v. Austin (1881), 18 Ch. D. 58, C. A. 
rn) Loomes v. Stotherd (1823), 1 Sim. &St. 458, 461 ; Fordv. Chesterfield (Earl) 
(1856), 21 Beav. 426; Larkins v. Paxton (1835), 2 My. & K. 320; Barker v. 
ITard/e (1835), 2 My. & K. 818. 

(7i) Bartlett v. Wood (1861), 9 W. E. 817, per Lord Westbury, L.C., at 
p. 818 ; Turner v. Frampton (1846), 2 Coll. 331. 
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Sect. 6. 

Costs. 

Improper 

litigation. 


Costs of 

overpaid 

benertciary. 

Costs of 

unsuccessful 

claims. 


Funds for 
payment 
of costs. 


Mixed fund. 


who has received the whole of his income to date must personally 
pay the costs of administration proceedings instituted by himself (o). 
The court will not permit costs occasioned by improper litigation, 
or by negligent conduct of administration proceedings, to be paid 
out of the estate under its care (p). A beneficiary who sets up a 
case of misconduct against the representative which he fails to sub- 
stantiate must, of course, pay the costs of the proceedings (q), 
ihe costs of a successful claimant in an issue directed to be tried 

in administration proceedings will be ordered to be paid in full out 
of the assets (?•). 


831 . A beneficiary who has been overpaid will not be paid his 
separate costs, although the deficiency has arisen from the wasting 
of the estate subsequently to the payment to him (s). 

832 . The costs occasioned by an unsuccessful claim, or unsuccess- 
u lesistance to any claim, to any property are not to be paid out 

01 the estate unless the judge otherwise directs (t). The costs of a 
c aimant, even though he fail to establish his claim, may, how- 
evei, be allowed out of the estate, where he has enabled the court 
to construe the will, or to distribute the fund (a). 

833 . The general personal estate is the primary fund for the 

paym^t of the costs of an action for administration or for carrying 
inio effect the trusts of a will (b). 

So fai as the costs have been increased by the administration of 
the real estate, the increased costs must be borne by the realty (c), 

personal representative by statute {d)t 
n oug the testator may have directed his testamentary 
expenses to be borne by his personal estate (e). 

\ here a testator has created a mixed fund of real and personal 

es a e, e costs of administering the fund are borne rateably by 
the two portions of the estate (/). 


(o) Croggan v. Allen (1882), 22 Ch. D 101 

f 18977*1 244, C. A. ; Pe Scowhj, Scowhy v. 

123. ^ ^ Ciirteis v. Candler (1821), Madd. & G. 

iq) Williams V Jones (1886), 34 Ch. D. 120 C. A. 

[1902] w N 76 

(? I S t Ja“'” 

103'^ Merlin^ ^ ! Wedgwood v. (1844), 8 Beav. 

V. CuUif'ord n'8441 H 1^5; for other instances, see Westcott 

Ihn oti 2-4; Cooper v. Pitcher (1845), 4 Hare, 485 ; 

Xerv.%;- J V. Bignall fl85oJ; 8 Hare, 131; 

^oSfcaS(l878XcLfi^^^^^^^^ * ^55. 258; Be Jones, 

V. 19Ch%\ti2, C A ^hmpson 

S ius S„f/ 'l^lgood V. Jones, [1902] 1 Ch. 92. 
under the expVetion tl;tn ^ '^9- As to what is included 

Death Duties "Vrd Xni oi expenses,” see titles Estate and Other 

/ f\ T 1 ^ ^ly * \t ILLS 

169^VraS 
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834. Where the gift of a share of residuary personalty or of a 
mixed fund of real and personal estate fails by reason of the death 
of a residuary legatee, the costs of administration are not thrown 
primarily upon the lapsed share (g). The same rule applies where 
a portion of a residuary gift fails by some provision of law, as, for 
instance, by the operation of the Statutes of Mortmain (/i), or of the 
Thellusson Act (i). It would also appear that real estate ineffec- 
tually disposed of does not bear the cost of administration in 
priority to realty effectually disposed of (/c). 

835. Where a portion of the estate has been distributed amongst 
certain residuary legatees, and the unpaid residuary legatees institute 
administration proceedings, the legatees who have received their 
shares cannot be ordered to contribute to the costs of the action, 
but they will not get their costs without first bringing in their 
shares and contributing to the costs (/). 

836 The costs of inquiries to ascertain the persons entitled to a 
legacy, money, or share, or otherwise incurred in relation thereto, 
are payable out of the legacy, money, or share unless the judge 
otherwise directs (m). The costs will be directed to be paid out of 
tlie residuary estate where the difficulty arises owing to the language 
the testator has employed («)» or where tlie testator has directed his 
testamentary expenses to be paid out of residue (o); but the court 
ought not to be so ready, as was at one time the practice, to direct 
that the costs of inquiries relating to particular shares ought to 
come out of residue (p). 

The costs of establishing a claim as next of kin of an intestate 
are allowed out of the general estate (q). 


{(j) Ackroj/d X. Smithson 1 Bro. C. C. ; see Roberts v. Il’a/Zre?* (1830), 

1 Hu 83 . it M. 752, 707 ; Eyre v. Marsden (1839), 4 Xly. & Cr. 231, 245 ; Tretltewy 
V. Ilelyar (1870). 4 Ch. D. 53 ; Fei/ton v. Wills (1877), 7 Cli. I). 33 ; Lnckraft v. 
yVitZAam(1879), 48 L. J. (cu.) 030, disapproving liowx. /?o«;(1809 , h. R. 7 Eq. 414. 

(h) A.-G. V. Winchthm {Earl) (179i), 3 Bro. C. C. 373 ; (1790), 

2 Cox, Eq. Cas. 304 ; Curtis v. Hatton (1808), 14 Ves. 537 ; Blann v. Bell (1877), 
7 Ch. D. 382, disapproving (lOwan v. Broayltton (1874), L. R. 19 Eq. 77. 

(i) Eyre v. Mars<len (1839), 4 My. & Cr. 231, 245 ; Elhorne v. Goode (1844), 14 
Sim. 105. 

[k) Maddison v, /*//e(1863), 32 Beav. 658; Bayot v. Legye (1804), 2 Drew. & 
Sm. 259; Hardwick v. Hardwick {\^1^), 42 L. J. (cn.' 030: Hurst v. Hurst 
(1884), 28 Ch. D. 159; but see Bcott v. Cumberland (1874), L. R. 18 Eq. 578, 
for a conflicting decision. 

{1) Mackenzie v. T<iylor (1844), 7 Beav. 467 ; Re Tana. Tann v. Taiin, Oravatt 
v. Ta7in 1^2) (1809), L. R. 7 Eq. 436; Jlilhard v. Ful/ord (1876), 4 Ch. D. 389. 

(yn) R. S. C., Ord. 65, r. 14 b. See also Re Whitaker, Ihnisou- Ptuder v. Evans 
(1910), 130 L. T. Jo. 55. 

(?i) Re G7-oom, Booty v. (rroora, [1897] 2 Ch. 407. 

(o) Re Bau7nyarten, B^-van v. Rosoihaum (1900), 82 L. T. 711; Re Lacy, 
Dyson V. Speiyht (1908), 124 L. T. Jo. 293 ; Rc Vince7d, Ridide v. Palin, [1909] 
1 Ch. 810. The executor cannot, by paying a legacy into court, relieve the 
residue from bearing the costs of an inquiry as to the persons entitled to the 

[Re Gibhons* Will (1887), 36 Ch. D. *186; Re TricFs Traats, Ex parte 
irz7/o6?/ (1869), 5 Ch. App. 170 ; Re Birketf (1878), 9 Ch. D. 576). 

(p) Graham v. Clinton (Lord) (1899), 81 L. T. 717, per SrillLING, J. at p. 719. 
For the former practice of the court, see Re Gibbons' Will, supra; Re Reeve's 
Trusts (1877), 4 Ch. D. 841; Wdlson v, Hcpiire (1842), 13 Sim. 212; Re 
Ilaseldine, Gra7iy€ v. Hiurdy (1886), 31 Ch. D. 511. C. A. 

(7) Bennett V. W'ood (1837), 7 Sim. 522; Bakewell v. Tagart (1838). 3 Y. & C 
(EX.) 173. 
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837. "Where some of the persons entitled to a distributive share 
of a fund are ascertained, and difficulty or delay has occurred or is 
likely to occur in ascertaining the persons entitled to the other 
shares, immediate payment may be allowed to the persons who 
have been ascertained without reserving any part of their sliares to 
answer the subsequent costs of ascertaining the persons entitled to 
the other shares (r). 

838. The costs of the representative, where no misconduct 
on his part is made out, are allow'ed as between solicitor and 
client and in priority to the costs of all other parties (s). His 
right is not affected by the fact that the order on further con- 
sideration directs the costs of all parties to be paid out of the 
funds in court, and the funds prove to be insufficient to meet all 
the costs (t). 

839. Where the estate is insufficient for payment of debts a 
creditor is entitled to his costs as between solicitor and client 
both where he is the original plaintiff (u), and wdiere he has obtained 
the conduct of the action (b ) ; on the other hand, if the estate is not 
deficient he obtains his costs only on the party and party scale (c). 

The plaintiff' in a legatee’s action w'here the estate is insufficient 
to pay legacies (d) is entitled to his costs as between solicitor and 
client, but only if the fund is sufficient to pay creditors (c). 

840. In the case of proceedings instituted by originating sum- 
mons for the determination of questions arising in the administra- 
tion of the estate, the costs of all parties are allowed out of the 
estate where the application is made by the personal representative, 
or by a beneficiary where there is some difficulty which would have 


(r) "R,. S. C., Ord. 65, r. 14c 
/ \ .... 


(s) Tannei-\. Dancetj (1846), 9 Beav. 339; Sanderson v. Stoddart (1863), 32 

Beav. 155; Dodds v. Take (ISS4), 25 Ch, D. 617; Be Love, Hill v. Spurgeon 

(1885), 29 Ch. D. 348, C. A. ; Be Barne, Lee v. Barite (1890), 62 L. T. 922. 
Thev arp allnwpil nnw ITl iM'i rkt'i + costs of sale 


They are allow'ed now in priorit}' to a mortgagee plaintifr’s costs 
(Be Spensinjs Edate, Ilarrisim v. Speyiskij (1872), 42 L. J. (CH.) 21). 
taxation of costs generally, see title Solicitors. 

[t) Re Griffith, Jones y, Uioen, [1904] 1 Ch. 807, following Gaunt v. To 
;43), 2 Hare, 413, and not following Swale v. Milner (1834), 6 Sim. 572. 


taxation 

w, 

(1843), 2 Hare, 413, and not following ^waie v. Milner o ,r 

(a) Toutal V. Spicer (1831), 4 Sim. 510 ; Hood v. Wilson (1831), 2 Euss. & jl. 
U ; Re Flynn, Guy v. McCarthy (1886), 17 L. E. Ir. 457 ; Henderson v. Bodds 
(1886), L. E. 2 Eq. 532 
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. ouse wxiere tne general estate was suiuuicni/ ^ ^ 
separate creditors, but insufficient to pay joint creditors of a testator w'ho was 

one of a firm of traders, the separate creditor plaintiff obtained solicitor ana 
client cost.^ ( np \t 
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justified an application by the personal representative. But if a 
beneficiary takes advantage of the procedure by originating summons 
to get a question determined which, but for the procedure, would 
be the subject of an action commenced by writ, the court may 
apply the rule that the unsuccessful party pays the costs of the 
successful party (/). 


Sect. 6. 

Costs. 


(/) Re Bnckton^ Buckton v. Bucktoriy [1907] 2 Ch. 406, per Kekewich, J., at 
p. 415. 
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Sect. 1. — Legislation. 


841 . The principal legislation regulating the manufacture, 
' iinportation, and conveyance of explosives is contained 

u Act, 1875 (a), referred to in the present title 

th t ‘ Orders having statutorv force made under 


+in A M . ' reierrea to m me presenc ciue 

® Act, and in Orders having statutory force made under 

TT*"*" AT • addition to the regulations contained in the Act, 

u Order in Council, impose restrictions on, or 

pio 1 1 absolutely, the manufacture, keeping, importation or sale 

o^^^y explosive v^hich is of so dangerous a character that, in the 

^ 

DotTirf powers given by the Act are in addition to and 
see titles Hk^ttoavq powers conferred on local authorities by statute, 

contains nrnvi*Qi‘ and Bridges; Street Traffic; but the Act 

tion or amendinp^f ^c^^d upon) authorising the repeal, altera- 

confiiined bv ^ PWisional order made by the Secretary of State and 

facture keeniTiP- Act, charter, or custom respecting the manu- 

or the powei^s ^Po^tation, exportation, or sale of an explosive, 

in relation to nn ^^^borities for regulating the same, or otherwise 

rowdTbut the L of the Act relates to gun- 

certain* provision^ isions of that part are applied by ibid., s. 39, subject to 

were re?enacted with ^inscription of explosive as if those provisions 

powder Et o7 ti description of explosive for gun- 

however under nnwn provisions of Part I. as to gunpowder are, 

explosives bv nrovic* 8}ven by ibid,, s. 40, replaced in reference to other 
in Cotmcil. The ^ore or less similar character contained in ^^ders^ 

Inspectors of Etti? ^ti^inistration of the Act is in the hands of H.M. 

(Tlhe Ex^^^^^ ^ department of the Home Office. 

■visions under which 18^o (38 & 39 Viet. c. 17), contains numerous pro- 
Order of the Secretary are to be regulated by Order in Councu ^ 

in this Act ^ ^i^ing anything which is 

hy Order in Council n directed, regulated, prescribed or done 

to be found in Statnf/^ the Secretary of State cited in this article are 

before 1904 in Stahif ^ Orders for the year of each Order, or thos® 

Vol. IV., under th^tit^ “ Expl^^ Devised (up to 31st December, 1903),. 
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judgment of His Majesty, it is expedient for the public safety to 
make such Order, provided that the Order does not absolutely pro- 
hibit anything which may be lawfully done in pursuance of a 
continuing certificate (c). 

There are provisions relating to explosives in several other 
statutes. Thus, the use of explosives for purposes of crime is dealt 
with in the Explosive Substances Act, 1883 {d), and the Malicious 
Damage Act, 1861 (c), while the use of explosives for blasting pur- 
poses in mines and quarries is regulated under the Acts dealing 
therewith (/). 

Sect. 2. — Definitions, 

842 . “Explosive” is defined (r/) as meaning gunpowder, nitro- 
glycerine {h\ dynamite, gun-cotton (0, blasting powders, fulminate 
of mercury or of other metals, coloured fires, and any other sub- 
stance, whether similar to those named or not, used or manufactured 
with a view to produce a practical eft’ect by explosion or a pyro- 
technic effect; and as including fog-signals, fireworks (fc), fuses, 
rockets, percussion caps, detonators, cartridges, ammunition of all 
descriptions, and every adaptation or preparation of an explosive 
as defined. 

843 . His Majesty may, how’ever, by Order in Council, declare 
any substance, which appears specially dangerous to life or 
property either by reason of its explosive properties or of any 
process in its manufacture being liable to explosion, to be an 
explosive within the meaning of the Act ; and the provisions of 
the Act (0 and of any statutory Order thereunder (m) will thereupon 


(c) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 43 ; and as to a continuing 
certificate, see p. 370, post. If an explosive is imported or sold in contravention 
of any such Order all or any part of it may be forfeited. The owner or master 
of the ship in which it was imported is liable to a penalty not exceeding 105. 
for every pound of explosive brought in the ship. The person to whom it was 
delivered and the person selling it are liable in similar penalties in respect of 
every pound sold or delivered or found in his possession 

(l) 4G & 47 Viet. c. 3 ; and see p. 400, post. 

e) 24 & 25 Viet. c. 97 ; see title Criminal Law and Procedure, Vol. IX., 
pp. 776, 777 : and p. 393, jmty for other offences. 

'f) See title Wines, Minerals and Quarries. 

(j) Explosives Act, 1875 (38 & 39 Viet. c. 17), s, 3. 

(h) A preparation of nitro-glycerine in extremely minute quantities is used 
in medicine ; but the Home Office do not regard the drug as an explosive. 

(i) The term “gun-cotton” is held by the Home Office to include certain 
of the lower foims of nitro-cotton usually known as collodion cotton, between 
which and gun-cotton no line is drawn by the Act, nor can be drawn 
scientifically. Celluloid, which consists of collodion cotton in a colloid state, 
mixed with various substances, is not considered by the Home Office to be an 
explosive. 

(/i) In deciding what is a “ firework ” the Home Office take into considera- 
tion whether or not the intention is to produce a “ pyrotechnic effect,” as 
opposed to fulfilling a mere illuminating or other useful object. Thus drain 
testers and magnesium wire have not been, while sparkler matches, throw- 
downs, and maroons, have been, treated as fireworks. 

(/) For the statutory definition of “this Act,” see p. 360, post; and see fol- 
lowing note. 

(m) For the purpose of brevity the expression “ statutory Order ” is used in 


Sect. 1. 

Legislation. 


other 

statutory 

provisions. 


Meaning of 
“ explosive.” 


Extension of 
term to new 
substances. 



358 


Explosives. 


Sect 2. (subject to any exceptions, limitations, and restrictions specified 

Defi^ons. in the Order) extend to that substance as if it were included in 

the term “ explosive ” in the Act (n). 

Sosives. , Under this power certain substances have, subject in each case 

to exceptions and limitations, been declared explosives (o). 

‘authorised explosive” is defined for the purposes of 
cer am Oiders in Council under the Act as meaning any explosive 
01 e time being authorised to be manufactured for general sale 
01 to be imported for general sale, whether with or without a 
licence (p) ; and the same expression is defined in an Order of 
e oecretaiy of State under the Act as meaning exclusively an 
exp osive defined in a list of authorised explosives signed by a 
^ oveinment inspector and in force for the time being (q). Having 

^^^^6ver, to the practice of the Home OfiSce, the two 
eiinitions have practically the same meaning (r). 


Meaning of 
“ manufac- 
ture.” 


“ Safety 

cartridges.” 


5. Any person who carries on any of the following pro- 
cesses, namely , the process of dividing into its component parts or 

fnr reaking up or unmaking any explosive, or of making fit 

nr explosive, or the process of remaking, altering, 

tnrv explosive, is subject to the Act, and to any statu- 

^ • eieunder, as if he manufactured an explosive, and 

“ ^^anufacture is to be construed accordingly (s). 

tVio n ^ y means cartridges for small arms of which 

1^^ extracted from the small arm after firing, and 

bpinfTPnl^^^ closed as to prevent any explosion in one cartridge 
g ommunicated to other similar cartridges (a). 

laws, ^ admits, all licences, certificates, bye- 


respectively); (2) acetvWr;. ^ pepcember, 1905, and of 10th April, l»yi, 
No. 18 of loth May ^qooi . (Order in Council, 

acid with other picnc acid, picrates, and mixtures of picnc 

Nos. 20 and 20 a of ^lih \r ’ m certain circumstances (Orders in Council, 

(p) Order in Council February, 1906, respectively)- 

No. 12 of 20th April 188‘1°«^- ^ (^) ’ Order in Council, 
1896, Part I., s. L ’ ^ i“ Council, No. 16 of 26th October, 

. (r) Befor'e^istn? 1*^*^“*’ 

licences detailed definitinT. ^ practice to schedule to factory and importation 
containing restricticTic o ^ ^ , ^®.®^piosives to which the licences extended, 
however, the practicp definitions of standards of purity. In 

explosives signed bv a altered. Since that date a list of auth^^ed 

containing like definifinn inspector has been kept at the Home Office 

defined by reference to this* list explosives to which licences extend are 

making up^lmmuidtiou^^hl^^^- * s. 105. Such processes as 

can consequentlv he mrr; cartridges, and miners’ squibs and straws, 

explosives is authorised ^ premises where the manufacture of 

{ ) artndges of certain kinds are capable of exploding one another through 
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846 . Where the quantity of gunpowder or ingredients of gun- Sect. 2. 
powder allowed in a building at one time is limited by or under the Definitions. 
Act, all gunpowder and ingredients within the radius of twenty yards ^eaningof 
of the building and in course of removal from the building or of “in the build- 
removal to the building for the supply and work thereof are to be 
deemed to be in the building. But if, while the gunpowder or 
ingredients so in course of removal are within the radius, every 
machine and manufacturing process in the building is wholly 
stopped, there may, in addition to the limited quantity, be within 
the radius a further quantity, not exceeding that specified in the Limits to 
licence, or, in the case of an existing building in a “ lawfully 
existing ” factory (h), 10 cwt., or any less quantity allowed as above 
mentioned to be in the building (c). 

Where the quantity allowed to be in a machine is limited by or 
under the Act, but the quantity allowed in the building containing 
the machine is not limited, the foregoing provisions apply, so far as 
circumstances admit, as if the machine were a building {d). 

Should the quantity allowed in a building be limited to what is 
required for the immediate supply and work of the building, or by 
words not specifying the exact quantity, a Government inspector 
may, after hearing the occupier, require him to diminish the 
quantity to the maximum named in the requisition ; but, if the 
occupier feels aggrieved by the requisition, he may require the 
matter to be referred to arbitration (e). 

The foregoing provisions apply, mutatis mutandis, to explosives 
other than gunpowder as well as to gunpowder (/). 

The following definitions are also contained in the Act (g ): — 

“Magazine” includes any ship or other vessel used for the “Magazine.” 
purpose of keeping any explosive. 

“ Factory magazine” means a building for keeping the finished “Factory 
explosive made in the factory, and includes, if the explosive is not magazine.” 
gunpowder, any building for keeping the partly manufactured 
explosive or ingredients of the explosive which is mentioned in 
the licence. 

“ Ship ” includes every description of vessel used in sea naviga- “Ship.” 
tion, whether propelled by oars or otherwise. 

“Boat” means every vessel not a ship as above defined used in “Boat.” 


concussion on the pin or cap. This does not prevent the cartridges from being 
safety cartridges. Such cartridges, however, require special packing to obviate 
the danger of their exploding each other (see Order of Secretary of State, 
No. 7 of 10th June, 1904). 

(b) As to “ lawfully existing ” factories, see p. 370, post. 

(c) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 24; and see the statutory 
definition of “ this Act,” p. 360, post. 

(d) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 24. 

(e) Ibid. As to arbitration under the Act, see p. 397, post. 

(/) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 39 (see note (a), p. 356, 
ante). In the case of explosives other than gunpowder the expression 
“ ingredients ” is held by the Home Office to mean explosive ingredients. 

(^) Explosives Act, 1875 (38 & 39 Viet, c. 17), s. 108, which should be referred 
to for definitions of the following expressions : — “ Person,” “ occupier,” 
“master,” “warehouseman,” “carrier,” “canal company,” “tidal water,” 
“inland water,” “railway company,” “wharf,” “carriage,” “prescribed,” 
“borough,” “county,” “urban sanitary authority,” “Gunpowder Act, 1860.” 
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** This Act.” 


navigation in any inland water or harbour, whether propelled by 
oars or otherwise. ^ 


847. The local authorities for the purposes of the Act in 
England and Wales are : — 

In the city of London, the Corporation acting by the Common 
Council (h). 

In the county of London, the London County Council (i). 

In a county borough, or a borough which had separate quarter 

sessions before the Local Government Act, 1888 (k), or had a 

population, according to the census of 1881, of 10,000 or upwards, 

borough of which the council have been made the local 

authority by Order of the Secretary of State (0, the corporation 
acting by the council (vi), ■ 

In any harbour, the harbour authority to the exclusion of any 

other local authority (?i). 

Elsewhere, the county council (o). 

848. For the purposes of the Act, the chief officer of police** 

^ London, the Commissioner of City Police; 

i j in the metropolitan police district, the Commissioner or any 

assistant commissioner or any district superintendent of metro- 

poi an police; (3) elsewhere, the chief constable, or other officer 

avmg he chief command of the police district in reference to which 
the expression occurs. 


P^bce district ’ means (1) the city of London and the liberties 
vuJ c tbe metropolitan police district; and (3) any county, 
r 1 ei y of a county, borough, town, place, or union, or combination 
p aces maintaining a separate police force. For the purposes of 
e oiegoing definitions, all the police under one chief constable 
are to be deemed to constitute one force (p). 

expression “ this Act” includes any licence, 

nnrfinonrf’ regulation, rule, or order granted or made in 

pursuance of the Act (q), ^ 


’i) c. 17), 8. 67. 

;4 51 &■ 52 vLt. 

(38 & 3^ Vict.^c Secretary of State by the Explosives Act, 187 

county rate or declare the council of a borough rated to tb 

local authority for of any Improvement Act district to be th 

the case of thiL The power was exercised ii 

Viet. c. 41) but'has before the Local Government Act, 1888 (51 &5i 

“local rate ” SPR that Act. As to the meaning o 

title Waters and WATERCouMEr' l»arbour autbontres, generaOy, sec 

7 (^!. (51 & 52 Viet. c. 41), ss. 3 (xA 

councils, S ; title 

geLelaUyi’see tWe PoLiJ^’" c. 17), s. 107. As to police, 

see^note (ni'),*p .^357 expression “statutory Order” used iu this title. 
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Sect. 3. — Classification. 

850 . For the purposes of the Act explosives are divided by Order 
in Council (r) into the following classes. When an ex])losive 
falls within the description of more than one class it is to be deemed 
to belong exclusively to the latest of the classes within the 
description of which it falls : — 

Class 1 (Gunpowder). The term “ gunpowder ” means exclusively 
gunpowder ordinarily so called (s). 

Class 2 (Nitrate-mixture). The term “nitrate-mixture” means 
any preparation other than gunpowder ordinarily so called formed 
by the mechanical mixture of a nitrate with any form of carbon or 
with any carbonaceous substance not possessed of explosive 
properties, whether sulphur be or be not added to such preparation, 
and whether such preparation be or be not mechanically mixed with 
any other non-explosive substance (f). 

Class 3 (Nitro-compound). The term “ nitro-compound ” means 
any chemical compound possessed of explosive properties, or capable 
of combining with metals to form an explosive compound, which is 
produced by the chemical action of nitric acid (whether mixed or 
not with sulphuric acid) or of a nitrate mixed with sulphuric acid 
upon any carbonaceous substance, wdiether such comi^ound is 
mechanically mixed with other substances or not. The class has 
two divisions (a). 

Class 4 (Chlorate-mixture). The term “chlorate-mixture” 
means any explosive containing a chlorate. The class has tw^o 
divisions (/j). 

Class 5 (Fulminate). The term “ fulminate ” means any chemical 
compound or mechanical mixture, whether included in the foregoing 
classes or not, which, from its great susceptibility to detonation, is 
suitable for employment in percussion caps or any other appliances 
for developing detonation, or which, from its extreme sensibility to 
explosion and from its great instability (i.c., readiness to undergo 


Sect, 3. 

Classifica- 

tion, 

Classes. 


(r) Orders No. 1 and No. lA of oth August, 1875, and 12th December, 1891, 
respectively, the latter of which in eifect merely amends the former in certain 
details with regard to the 7th (or firework) class. 

(s) The definition has been considered by the Home Office to mean a mixture 
of saltpetre, charcoal (including charred woody substances, such, e.y., as straw 
or lignite), and sulphur with no other ingredient. 

(i) The class comprises such explosives as ammonal, bobbinite, westfalite ; 
and any preparation coming within the above definition. 

(а) Division 1 comprises such explosives as nitro-glycerine, dynamite, cordite, 
gelignite, excellite, kolax, pitite, saxonite ; and any chemical compound or 
mechanically mixed preparation which consists either wholly or partly of nitro- 
glycerine or of some other liquid nitro-compound. Division 2 comprises such 
explosives as gun-cotton, ordinarily so-called, amberite, D.C. powder, robui'ite, 
ruby powder, Schultz's gunpowder, smokeless diamond, nitrated gun-cotton, 
picrates, picric powder ; and any nitro-compound as before defined which is 
not comprised in Division 1. 

(б) Division 1 comprises such explosives as polarite, Brain's blasting powder, 
and any chlorate preparation which consists partly of nitro-glycerine or of 
some other liquid nitro-compound. Division 2 comprises such explosives as 
cheddite, mitchellite, blastine, Heveley’s powder, Hochstadter's blasting charges, 
Eeichen’s blasting charges, teutoiiite, chlorated gun-cotton, and any chlorate 
mixture as before defined which is not comprised in Division 1. 
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Explosives. 


Sect. 3. 

Classifica- 

tion. 


decomposition from very slight exciting causes), is especially 
dangerous. The class has two divisions (c). 

Class 6 (Ammunition). The term ‘‘ammunition” means an 
explosive of any of the foregoing classes when enclosed in any case 
or contrivance, or otherwise adapted or prepared so as to form a 
cartridge or charge for small arms, cannon, or any other weapon, 
or for blasting, or to form any safety or other fuse(c^) for blasting 
or for shells, or to form any tube for firing explosives, or to form a 
percussion cap(e), a detonator (/), a fog signal, a shell, a torpedo, 
a war rocket, or other contrivance other than a firework. The class 
has three divisions (g). 

Class 7 (Firework), The term “firework” comprises firework 

composition and manufactured fireworks. The class has two 
divisions {h). 


(c) Division 1 comprises such substances as the fulminates of silver and of 
mercur} , and preparations of these substances, such as are used in percussion 
caps , and any preparation consisting of a mixture of chlorate with phosphorus, 
01 ceitain descriptions of phosphorus compounds, with or without the addition 
01 carbonaceous matter, and any pi-eparation consisting of a mixture of a chlorate 
with sulphur, or with a sulphuret, with or without carbonaceous matter, 
^ivision 2 comprises such substances as the chloride and the iodide of nitrogen, 

silver, diazobenzol, and the nitrate of diazobenzol. 

(a) -the term ‘‘ safety fuse’^ means a fuse for blasting which burns and does 
no explode, which does not contain its own means of ignition, and which 

construction and contains an explosive in such quantity 
simila ^ huining of the fuse will not communicate laterally with any other 

in percussion cap ” does not include a detonator. 

[J ) he terai ‘ detonator ” means a capsule or case which is of such strength 
and construction and contains an explosive of the fulminate-explosive class in 
uc quantity that the explosion of one capsule or case will communicate the 
explosion to other like capsules or cases. 

TiIq f* ^ comprises exclusively safety cartridges, safety fuses for 

masting, railway fog signals, and percussion caps. The explosives comprised m 
this division are not liable to explosion in bulk 

^ comprises any ammunition which does not contain its own means 
wh fh included in Division 1, such as cartridges for smaU arms 

hlflstino- nr cartridges and charges for cannon, shells, mines, 

fuses for hke purposes, shells and torpedoes containing any explosives, 

Sos vps safety fuses, fuses for shellsf tubes for filing 

Divisinn rockets, which do not contain their own means of ignition. 

imiitiT ammunition which contains its own means of 

small a^s included in Division 1, such as detonators, cartridges for 

safety fuses fnco f cartridges, fuses for blasting which 
own means of ignition explosives, which do contain the 

bavin containing its own means of ignition is meant ammunition 

_ f^an anangement, whether attaeliprl fn 0-. nnri- of it. which is 

chemical 


hqvino* QT. ICO uwii means 01 mninon is meauu auj 

adanted to whether attached to it or forming part of it, 

(f by friction or percussiol' 


{h) Division 1. 
compound or 


\ • ® term firework composition^^ means any chemi 

nature whieV, mixed preparation of an explosive or inflammab e 

not includeH \ P^^T^se of making manufactui-ed fireworks, and is 

coloured fire nt rr, explosives, and also any star and any 

Division 2 subject to the proviso mentioned below. . , 

forecoinrrL^^^® “ manufactured firework ” means any explosive of the 
position any firework composition when such explosive or com- 
as to form a cm contrivance, or is otherwise manufacture 

lance wheel Pk ' ’ serpent, rocket (other than a war rocket), maraa » 

nee, wheel, Chinese fire, Eoman candle, or other article specially adapted 
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Sect. 4. — Exemptions. 

851 . The Act is not expressly or by clear implication applicable 

to the Crown, and would not therefore apply to explosives under 

the control of the Crown. There are, however, provisions exempting 

Government explosive factories and stores, and His Majesty’s 

ships, boats and carriages, and also storehouses for receivin^^ 

explosives under the Volunteer Act, 1863 (i). The Act does no^t 

apply to the conveyance of any explosive for the purposes of the 
Crown (A:). 

The owner or master of a ship or boat, or a carrier or warehouse- 
rnan, or the person having charge of any carriage, is exempted from 
liability to penalty or forfeiture under the provisions of the Act or 
of any statutory Order thereunder (0 for any act done in breach of 
those provisions, if he prove that by reason of stress of weather, 
inevitable accident, or other emergency the doing of the act was, in 
the circumstances, necessary and proper (/»). 

Explosives on board a ship in pursuance of the Merchant Shipping 
Act, 1894 (n), or any order or regulation made thereunder, such as 
gunpowder and rockets, are exempt from the Act and any statutory 
Order thereunder (o), except harbour bye-laws (p). 

Certain floating magazines on the Mersey are also partially 
exempted from the provisions of the Act (q). 

Neither the Act nor any statutory Order (?*) applies to the 
keeping of rockets for use in life-saving apparatus under the 
control of the Admiralty or the Board of Trade, nor to the keeping 
of explosives for signalling at or near a station on the sea coast, 
under the control of the Trinity House or the corresponding 
Scottish and Irish authorities (s). 


for the production of pjTotechuic effects or pjTotechuic signals or sound 
signals. ° 

The foregoing definitions are, however, subject to the proviso that a sub- 
stantially constructed and hermetically closed metal case, containing not more 
than 1 lb. of coloured fire composition of such a nature as not to be liable to 
spontaneous ignition is to be deemed to be a “ manufactured firework.” 

application of this Act, see title 

(k) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 97. Explosives manufac- 
tured for lie Crown in a private factory are not exempted until a Government 
department has taken control over them. 

(/) Eor the statutory definition of “this Act,” see p. 360, ante. 

ha) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 100. 

(a) I hul. s- 101. refers to the Merchant Shipping Act, 1854 (17 & 18 Viet, 
c. 104), and tto ^eiwling Acts, now repealed and replaced by the Merchant 
Shipping Act, 1894 (oi & 58 \ ict. c. 60). The lastmentioned Act places 
ceitain lestiictions on the shipment of explosives which are cumulative with 
other onac ments wi h hke objects {ihid., ss. 446-450) ; and as to emigrant 
shi})8, 800 thid.f 8. d()2, and titl© Shipping and Navigation 

(o) For the statutory definition of “ this Act,” see p. 360,* ante. 

(p) As to harbour bye-laws, see p. 384, post, 
iq) Explosives Act, 1875 (38 & 39 Viet. c. 17) s. 99 

/ . ^ I'll n i » 

60, ante. 

and see the Merchant 

'Kr ' *, OE- • 4' ''''n Ac^^icii^iiig the provisions of the 
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Exemp- 

tions. 

Exemptions. 


Emergencies. 


Ships. 


Floating 

magazines. 

Life saving or 

signalling 

purposes. 
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Explosives 
kept for 
private use. 


Where manu- 
facture may 
be carried on. 


Where 
explosives 
may be kept. 


852. It is not necessary to take out a licence or to register any 
n-emises for the keeping of percussion caps, or of safety fuses for 
blasting, or of fog signals kept by a railway company for use on the 
company’s railway, or of any prescribed explosive (t). 


Part II.— 


Manufacture and Keeping. 


Sect. 1. Prohibition as regards an Unauthorised Place* 


853. Subject to certain exceptions (?t) neither the manufacture of 
any explosive, nor any process of such manufacture, may be carried 
on except at a factory licensed for the same under the Act (r) or at 
a ‘‘lawfully existing” factory (u’); and if (save in the excepted 
cases) a person manufactures an explosive or carries on any process 
of such manufacture at an “unauthorised place,” by which is 
meant a place other than a duly licensed or “ lawfully existing’* 
factory, he is liable to a penalty not exceeding £100 a day for every 
day during which he so manufactures, and the explosives and their 
ingredients found in the “ unauthorised place ” or in the possession or 
under the control of the person convicted are liable to forfeiture (:r). 

Subject to certain exceptions (y) an explosive must not be kept 
except (1) in the factory, v’hether licensed or “lawfully existing,” 
in which it is manufactured (z) ; or (2) in a magazine or store, 




i Act, 1875 (88 & 39 Viet. c. 17), s. 50. The power tv 

e eeping ot prescribed explosives without obtaining a licence or regi 
tne premises has not been exercised. The section further authorises the exemp- 
lon, y ^rder m Council, of any explosive to which the section applies, or any 
description thereof , from other restrictions, or the declaration that a licence shall 
oe required for the keeping of any explosive to which it applies. Under tbs 
power percussion caps and safety fuses have been exempted from certain 

of explosives (see p. 381, post); but the power 
has not been exercised otherwise. ^ J > 

fioiTPH favour of Government departments etc. have been men- 

factonvl other exceptions relate to (1) small firework 
mine*? mm (2) the filling of blasting cartridges etc. for use m 

rem!tered J (3) the filling of safety cartridges on 

mSlufacCni ^Ti''^^^^^ ^se (see pp. 378, 396,/>os0; 

\w) As to -I PP* 365 6^ seq.. A , 

one factorv other, and occupied together, are to be deemed to 

or ret'istraHnn or premises, and must be included in one bcenc 

* ^9 Viet. c. 17), 8. 27). 

anil Clovernment departments, lighthouse authorities, 

S other ^ave been mentioned (see p. 363, ant ). 

(2) carriers and relate to (1) small firework factories (see p. 3io, ) > 

ante and nn Sfia for purposes of conveyance (seep* 3 » 

railway fo^sio-Tioi’ Percussion caps, safety fuses for blastmg, a 

(z) AltlmiiSvi (d) explosives kept for private use (seep. 3/ 8, po)* 

in a factonr it n % ^^P^yss exception in favour of the keeping of an 
consider t^t explosive there manufactured, the Home ^ 

tured in the magazine of an explosive not * 

may be authnri for the manufacture or testing of the la 

r359 a2 see definition of “ factory magazine, 
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whether licensed (a) or “ lawfully existing ” (h ) ; or (3) in premises 

registeied under the Act for the purpose (c). If any explosive 

is kept in an ‘unauthorised place” — that is to say (save in the 

excepted cases), any place other than those above mentioned — the 

occupier of the place, and also the owner of, or other person guilty 

of keeping, the explosive is liable to a penalty not exceeding 2s. per 

pound of the exp osive kept ; and the explosive or any part of it 
may be forfeited (d). 


854 . The occupier of a factory for any explosive is not required 

to take out a factory licence for making up, in his factory, the 

explosive made thereat into cartridges or charges for cannon or 

blasting not containing within themselves their own means of 
ignition (e). 

The prohibition against the manufacture of explosives except at 
a duly licensed or ‘‘ lawfully existing ” factory (/) does not apply to 
the manufacture of a small quantity of explosive for the purpose of 
chemical experiment and not for practical use or sale (r/). 

The occupier of a factory for any explosive who manufactures a 
new explosive or new form of explosive similar to that specified 
in his licence is not to be deemed to have manufactured it at an 
” unauthorised place ” if he manufactures it on a small scale and 
not for sale, notifies the Secretary of State as soon as he has 
manufactured it, and observes the provisions of the Act and any 
statutory Order thereunder, including those of his licence (/«), so far 
as they are applicable (i). 


Sect. 2. — Factories and Magazines. 

Sub-Sect. 1. — Licences. 

855 . A new factory or magazine {k) for explosives may not be 
established except on the site and in the manner specified in a 
licence for the same granted under the Act {1). 

An applicant for such a licence must submit to the Secretary of 
State a draft licence accompanied by a plan of the proposed factorv 

or magazine and of its site (ni). ^ 


poi? and of stores, see infra, and p. 372 

poS^ipe!rtively'^“^^^' existing - magazines and stores, see p. 370 and p. 37J 

V) As to registered premises, see p. 374, post. 

d) Explosives Act, 1875 (38 & 39 Vict. c. 17), ss. 5, 39. 

e) 1 bid., 8. 44. ' ^ 


?■ and p. 370, post 

' \ Vict. c. 17), ss. 4, 39. 


defined. — see p. 359, ante; “ factory ” is nc 

prSeifuiSo' be 'f ^nll details of th 

C memomnd ''‘'®nce will be found in a Horn 

ExpTosirs from H.M. Inspectors o 

be^dilwntt;!: IftJ bl'if * nf P'“- mus 

ue uiawn to scale, is to be deemed to form part of the licence, and to bo in th 
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Prohibi- 
tion as 
regards an 
Unautho- 
rised Place, 


Exceptions to 
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or magazine. 
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The draft licence must contain the terms which the applicant pro- 
poses to have inserted in the licence, and, in the case of a factory or 
magazine for gunpowder, must specify certain other matters (w). 

856. Where the explosive to be manufactured or kept is one other 
than gunpowder, the draft licence must specify such particulars as 
the Secretary of State may require (o), in addition, apparently, to 
particulars similar to those required in the case of a factory or 
magazine for gunpowder (p). 

After examination of the proposal, the Secretary of State may 
reject the application, or may approve the draft licence, either with 
or w'ithout modification, and grant permission to the applicant to 
apply to the local authority for their assent to the establishment of 
the factory or magazine on the proposed site {q). 


Procedure on 
application. 


857. The local authority, upon application being made for theii' 

assent to the establishment of a new factory or magazine on the 

proposed site, must cause notice to be duly published by the 

applicant of the application and of the time and place at which they 

will be prepared to hear the aiDplicant (r) and any persons objecting 

to such establishment who have, not less than seven clear days before 

the day of hearing, sent to the clerk of the local authority notice of 

their intention to appear and object, w'itli their name, address, and 

calling, and a short statement of the grounds of their objection (s). 

The notice must state that the draft licence and plan, or a correct 

copy thereof, has been deposited for inspection by persons interested 

at the place and time specified in the notice, such place and time 

having been previously appointed by the local authority for the 
purpose (t). 

Where the site of the proposed factory or magazine is within, or 
wuthin a mile of, the limits of jurisdiction of any urban authority or 




froa / of the site, and the space surrounding it, which is to os 

natui nf fl'T™ the factory buildings and works, the 

wort Jn u! be carried on, with details of places where the differen 

exulosivp tn on and where the ingredients are to be kept, the amount o 

Lctorv LLS® ^ at a time, the situation o each 

and anv rup^ ' 1^’ n“pber of persons to be employed in each buildiDj,, 

ana aiij’ special tei-ms required. ^ 

as Serif 1 ‘‘9- the draft to specify such particulars 

mentsS '.le7- f 1“’/^ '■'^‘^uire. It is the practice to enforce the reqmr - 

some cals r addition to require special particulars, 

fol Ftcnlri ° peculiarities of the explosive to be manufactured. 

haS faS r ('*3 * 39 Viet. c. IT), ss. 6, 39. The Home Office 

appronr ie f 1 f of applicant’s proposal. As to the 

Vol. Xl)p''i 20 Hncycloptedia of Forms and Precedents, 

puiitirratf '■ ‘-I. ’■ 

(t) Order of Secretary of State of 20th May, 1876. 
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Sect. 2. 

Factories 

and 

Magazines 


Hearing of 
application. 


harbour authority the applicant must also serve notice on them, if 
they are not the local authority, of the application and of the time 
and place of hearing fixed by the local authority. 

The notices must be published and served by the applicant not 
less than one month before the hearing («). 

858. Upon the hearing of the application the local authority 
may either dissent altogether from the establishment of the factory 
or magazine, or may assent thereto either absolutely or on any 
conditions requiring additional restrictions or precautions (a;). If 
they assent, the applicant is entitled to the licence applied for in 
accordance with the draft approved by the Secretary of State, with 

the addition, if the assent was on conditions, of the restrictions 
and precautions required by those conditions (a). 

The costs of any objection which the local authority may deem 

frivolous are to be ascertained by an order made by them, and 

constitute^ a debt due from the objector to the applicant, of which 
the order is conclusive evidence (b). 

859 . If the local authority assent on conditions to which the AoDeal 
applicant does not submit, or if they dissent, the applicant may 
apeal against their decision to the Secretary of State giving notice 

of the appeal to the local authority and requiring them to state in 
writing their reason for such conditions or dissent; and the 
Secretary of State, after considering the reasons, if any, so stated 
and after such inquiry, local or other, as he may think necessary,’ 
may, if the local authority dissented, refuse the licence, or may in 
either case grant the licence in accordance with the draft licence 
as previously approved by him, or with such modifications and 
additions as he inay consider required to meet the reasons, if any 
so stated by the local authority (c). 

The Secretary of State, when satisfied that the factorv or o « *• 

magazine is sufficiently completed according to the licence to justify 

licence does not come into force (</). ® 


(u) Explosives Act, 1875 (38 & 39 Viet c 171 ss 7 so Tl,. i i .u 

must fix the time and place of heariim as son,, ni’ „ authority 

made to them ; and the time so fixed must ho after the application 

expiration of one month from the publication and so°" after the 

applicant. The place of hearing Cst fe w tWn tr*' ® r 

authonty or within a convenient distance of its limds (Md'f 

P, f , “s i-rUaep.., V.,. X1„ 

(<i) Explosives Act, 1875 (38 & 39 Viet c 171 ss s ao Tn i , ■ 

must give their final decision mq local authority 

month from the publication and service J expiration of a 

If the Bite is within the area of tl no.l notices {ibid., ss. 7. 39). 

as regards each {ibid ss 7 39 ) authorities, the procedure is the same 

upon any inquiry made by'^wderof the Secret incurred 

grantoftheHcence (/6tV7.,i/.j6 si State mth respect to the 

authlris^ed bythe^lic'eLeshoukrho necessary that every building 

...PC, 
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General rules. 


Sub-Sect. 2. — Regulations. 


860 . Neither the factory or magazine, nor any part of it, must be 
used for any purpose not in accordance with the licence; the terms 
of the licence must be observed ; the manufacture must not be 
carried on except in accordance with those terms ; the factory or 
magazine and every part of it must be maintained in accordance 
with the licence; and no material alteration in the factory or 
magazine by enlarging or adding to the site, externally enlarging 
or adding to any building, altering any mound except by enlarge- 
ment, or making any new work, may be made except pursuant to an 
amending licence (e). 

The occupier of a factory is not, however, to be deemed guilty 
of a breach of the foregoing provisions for using, in the case of 
emergency or temporarily, one building or part of a building in 
which any process of the manufacture is, under the terms of the 
licence, carried on, for another process of the manufacture, if he 
does not carry on in such building or part thereof more than one 
process at the same time, and if the quantity of explosive or 
ingredients thereof in such building or part does not exceed the 
quantity allowed to be therein, or any less quantity allowed to be in 
the building or part of a building in which such other process is 
usually carried on, and if upon such use being continued after the 
lapse of twenty-eight days from the first beginning of such use he 
notifies a Government inspector of such use, and the inspector does 
not require its discontinuance ( f). 


861 . In every factory and magazine certain “general rules*’ 
must be observed (g), and in addition “ special rules ’* must be made 
for each factory and magazine to meet the special conditions and 
risks attending the particular manufacture (h). 

The general rules for gunpowder factories and gunpowder 

magazines (other than floating magazines) are contained in the 
Act (i). 

The general rules for factories and magazines (other than floating 
magazines) for explosives other than gunpowder are contained in 


tu lae iLxpiosives Act, 1875 (38 & 39 
The fees were fixed by an Order of 31st Mark, 1882. 

licit^te nirf*’ 1 9, 39. As to amending 

is forfeiture of all or part of 
the offkoo k ^ Ingredients in any building or machine in respect of which 

Ixceedin ' n 0 TZYl to penalty not 

of reneSSi day during which the breach continuk. For cases 

ot repeated infringement, see ibid., s. 91 . 

freouentlv IV® to continue to use a building, or to use it 

licence should be apE '''' amending 
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Orders in Council (/c), and the general rules for floating magazines sect. 2. 
are contained in Orders of the Secretary of State ( 1 ). Factories 

In the event of a breach, by act or default, of the general rules and 


in any factory or magazine, all or any part of the gunpowder or Magazines, 
other explosive or ingredients thereof in respect to which, or being 
in any building or machine in respect to which, the offence was 
committed^ may be forfeited, and the occupier is liable to a penalty 
not exceeding £10, and in addition, in the case of a second offence, 

£10 for every day during which the breach continues (wi). 

862 . Every occupier of a factory or magazine must, with the Special rules, 
sanction of the Secretary of State, make special rules for the 
regulation of persons managing or employed in or about the factory 

or magazine with a view to secure the observance of the Act(yi), and 
of any statutory Order thereunder, and the safety and proper 
discipline of such persons, and the safety of the public. The 
occupier may, and if required by the Secretary of State must, 
with the like sanction, repeal, alter, or add to any such special 
rules. If an occupier, required by the Secretary of State to make, 
rej^eal, or add to any such special rules, fails duly to comply with the 
requisition, the Secretary of State may himself make, repeal, alter, 
or add to them. An occupier who feels aggrieved by a requisition 
of the Secretary of State, or by anything done by him as above 
mentioned, may require the matter to be referred to arbitra- 
tion (o). There may be annexed to any breach of the special rules 
such penalties not exceeding 40s. for each offence as may be 
deemed just (p). 

Sub-Sect. 3. — AUeratiotiy Devolutioyi, and Determination of Licences. 

863 . If the occupier of a factory or magazine for explosives Alteration of 
desires any alteration in the terms of his licence, or any material ^'cence. 
alteration in the factory or magazine by enlarging or adding to the 

site, or by externally enlarging or adding to any building or by 
altering any mound otherwise than by enlargement, or by making 



those m s. 10 of the Act, with the omission, in the one Order, of the' provisions 

applicable exclusively to magazines, and in the other of the provisions applicable 
exclusively to factories. 

■ Secretary of State, No. 1 of November, 1875 (gunpowder maga- 

zines); Oi-der of Secretary of State, No. 2 of November, 1875 (magazines for 
mixed explosives, ?.e., explosives other than gunpowder, whether with or without 

gunpowder). The rules in the Orders follow in the main those for mao'azines 
on land. ® 


(m) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 10, 39. 

(n) For the statutory definition of “ this Act,” see p. 360, ante. 

(o) As to arbitration under the Act, see p. 397, post. 

{p) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 11, 39. Under the words 
of the section refemng to the proper discipline of the employees, rules requiring 
the observance of tiade secrets have been sanctioned. In HUjham v. Wriqht 
(C. P. D., 11th May, 1877), not reported, it w'as held that a workman who 
suddenly gave up his employment did not thereby render himself free from the 
operation of special rules whilst on the factory premises. 


H.L. — XIV. 


B B 
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any new work, he may apply for an amending licence. The pro- 
cedure is the same as in the case of an application for an original 
licence, except that in certain cases (q) the Secretary of State may 
grant the amending licence of his own authority, without reference 
to the local authority (r). 

864. A factory or magazine licence is not avoided by any change 
in the occupier of the factory or magazine, but notice of the name, 
address, and calling of the new occupier must, within three months 
of the change, be sent to the Secretary of State ; and in default the 
new occupier is liable to a penalty not exceeding 20s. for each week 
of default (s). 

A factory or magazine licence is determined by a discontinuance 
for a period of two years or more of the business carried on in 
pursuance of the licence, or by the use of the factory or magazine for 
any purpose not authorised by the licence. If, however, the occupier 
sends to the Secretary of State, and publishes in manner directed 
by him (0, a notice to the effect that it is not intended to surrender 
the right to the licence, the licence will not determine until after 
the expiration of five years after the first discontinuance of the 
business, whether or not the factory or magazine has been used for 
any purpose not authorised by the licence {u). 

Sub-Sect. 4. — Continuing Certificates. 

865. Explosives may, subject to certain conditions, be lawfully 
manufactured or kept, as the case may be, in a “ lawfully existing 
actoiy or magazine— that is to saj^ in a factory or magazine which 
was eithei in existence at the date of the Act or for which a licence 
had been obtained before 25th February, 1875, and for which a 

heW^(^^^^^ obtained from the Secretary of State is 


cases are (1) where the factory or magazine is carried on 
undei a contmmng certificate (Explosives Act, iSTo (38 & 39 Viet. c. 17), 

tLt the Secretary of State is satisfied 

safety of thp 77^ csired may be properly permitted having regard to the 
materially pit.hpi' employed in the factory or magazine, and will not 
diminish the public from fire or explosion, or 

any buildino- nr any danger building in the factory or magazine from 

mao-azine orinerp and in the neighbourhood of the factory or 

magazine* or in anv^h explosive allowed to be kept in the factor}', 

(s) Ihid., SS. 13, 39. 

(a copv^of to ^quire the notice to be inserted in a local newspaper 

(«) Explosives Act, 1875 (38 & 39 Viet. c. 171 ss 13 39 

exisW^t the “ existing’” is defined as meaning 

it S wov Ji^e, 1875. By s. 14, ibid., 

deemed^ to be a “1^ magazine for gunpowder should not he 

occupier thereof annliri'^/ ” .factory or magazine unless the 

respect of the farl^^ ^ obtained a continuing certificate m 

within three mont& and the same had to be appUed for 

1876. “ ^ commencement of the Act, i.e., from 1st January, 
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For the purposes of the Act and of any statutory Order there- 
under (fc), a continuing certificate is (save as otherwise expressly 
provided) to be deemed to be a licence, and the factory or magazine 
mentioned therein is to be deemed to be a factory or magazine 
licensed under the Act(c). 

In the case of a gunpowder factory certain regulations with regard 
to the quantity of gunpowder to be allowed in various machines and 
parts of the factory, and other matters contained in the Act(d), 
are to be deemed to form part of the terms of the continuing 
certificate (<’). 

In other cases the Secretary of State is empowered to insert 
terms in the licence (/). 


Sect. 2. 

Factories 

and 

Magazines. 


Sub-Sect. 5. — Magazines of Local Authority. 

866 . Where any local authority under the Act (with the exception Magazines 

of county councils, other than the London County Council, and of . 

certain county borough councils) satisfy the Secretary of State that o^ities. 
the erection of a magazine by them, either within or without 

their jurisdiction, for the keeping of any explosive would conduce 
to the safety of the public within their jurisdiction, and would not 
be injurious to any urban authority or harbour authority out of 
their jurisdiction, the Secretary of State may grant a licence under 
the Act for the magazine (,</), 

Where the magazine is without the jurisdiction of the local 
authority erecting it, the assent of the local authority within whose 
jurisdiction it is situated is to be applied for as in other cases; 
and when the magazine is within the jurisdiction of the local 
authority erecting it, notice of the application to the Secretary of 
State is to be given in like manner as notice of the intention to 
apply for the assent of the local authority is required to be given in 
ordinary cases (^). 

867 . The payments made to the local authority for the use of Payment of 
the magazine are to be applied in aid of the local rate, and the espenses. 
expenses incurred are to be defrayed out of the local rate ; and the 

local authority are enabled to borrow for the purpose of acquiring 


(/;) For the statutory definition of “this Act,” see p. 360, ante. 

(c) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 14, 39. 

(d) Explosives Act, 1875 (38 & 39 Viet. c. 17), Sched. I., Part I. 

(e) I hid., s. 14, to which reference should be made. 

[}) I hid., s. 51. The section contains provisions as to the terms which 
may be inserted. 

{(A Ihid, s. 72. The section is expressed as conferring the power on “ any 
local authority other than justices in petty sessions,” and therefore apparently 
does not extend to a county council. The local authority may, for the pur- 
poses of the licence, acquire laud or any right over land, or appropriate 
any land or right belonging to them, and acquire or build a magazine, and 
may maintain and manage such magazine, and may charge for its use such 
reasonable sums as they may from time to time fix, with the approval of the 
Secretary of State. The powers under the Lands Clauses Acts, other than 
the compulsory clauses, are made available for the purchase of any land or 
right over land for the purpose of such a magazine ; see, generally, title 

OoMPULSOKY Purchase of Land and Compensation, Vol. VI., p. 1. 

B B 2 
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any land or right over land for the purposes of the magazine, or of 
acquiring or building the magazine (h). 


Sect. 3. — Stores. 


868. The expression “store” means an existing gunpowder 
store (0, or a place for keeping an explosive licensed by a licence 
granted by a local authority (k). 

869. Any person may apply for a store licence to the local 
authority at the time and place appointed by them, stating his 
name, address, and calling, the proposed site and construction of 
the store, and the amount of explosive he proposes to store therein ; 
and the local authority must, as soon as practicable, if the proposed 
site and construction of the store and the amount of explosive are 
in accordance with the appropriate Order in Council, grant to the 
applicant, on payment of such fee, not exceeding 5s., as maybe fixed 
by the local authority, the licence applied for (Z). 

870. A store licence is valid only for the person named in it, 
and must be renewed annually. Unless the circumstances have so 
changed that the grant of a new licence would not be authorised, 
on application by post or otherwise, and on payment of such fee, not 
exceeding Is., as may be fixed by the local authority, the licence 
must be renew^ed by that authority, by indorsement or otherwise, 
tor that year; and unless so renewed it expires (w). 

871. His Majesty may by Order in Council regulate the con- 
stiuction and materials and fittings of stores, prescribe the buildings 
and works from which stores are to be separated and the distances 

} w ich they are to be separated, and prescribe the maximum 
amount of explosive (in the case of gunpowder not exceeding two 
tons, and in the case of other explosives the prescribed amount) to 


manVSw '^2. Borough councils and 

borough councils have the 

obtained of tt^® ®®^tion is in force and the necessary sanction has been 

AmeSent ®tock under the Public Health Acts 

Government Off Vict. c. 59), s. 52 ; as to which, see title Local 

tried and tbe Vto of these magazines may be prosecuted and 

before ^l^t^TurU existing gunpowder stores had to be applied for 

also p aStX ’ (38 & 39 Viet. c. 17), s!^ 20: see 

in an existino- tm, licence is obtained for keeping any other explosive 

store ceases to he n ®lore, the continuing certificate determines and the 

acre cea^s to be an existing gunpowder store (Explosives Act, 1875 (38 & 39 

authority^ ' ' ‘^oritradistinction to a place registered by the local 

is the ^ s.^26^)'’ authority do not fix the fee, the fee payable 

templraiT keenini provisions in the Act for the 

to K 29). As to the duty ’of the, lo^ authority 

if'id. s 2S ^TLqT them and inspection thereof, see 

(ibid., 8. 18) is to be in the form directed by the Secretary of State 
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be kept in stores, graduated according to their construction, situation, 
and distance from the said buildings and works (n). 

872. In every store certain general rules must l)e observed. The 
general rules relating to gunpowder stores are contained in the 
Act (o). 

The general rules for stores for mixed explosives are contained in 
an Order in Council, and are similar in the main to those relating to 
gunpowder stores (p). 

In the event of a breach (by act or default) of the general rules, 
all or any part of the explosive in respect to which, or being in the 
store when, the offence was committed may be forfeited, and the 
occupier is liable to a penalty not exceeding £T0, and in addition, 
in the case of a second offence, £10 for every day during which such 
breach continues (f^). 

The occupier of a store may, with the sanction of the Secretary 


{)() Explo.sives Act, 1875 (3S & 30 Viet. c. 17), ss. 18, 39. An Orilev under 
this power cannot require the removal of any building lawfully in use at the 
date of making the Order (/7uV/.). Several Orders made under this provision are 
in operation, namely, Order in Council, No. 5 of 27th November, 1S75, which 
relates to gunpowder stores ; No. 6 of same date, and No. 6 a of 20th April, 
1883, which relate to stores for mixed explosives; and Orders of 11th February, 
1907, and 2Sth June, 1909, which amend Order.s o and 6. Under these Orders 
stores are divided into four divisions, A, B, C, and D, according to the quantity 
of explosives allowed therein ; as to these divisions reference should be made 
to the Orders. 

(o) Exidosives Act, 1875 (38 & 39 Viet. c. 17), s. 17. These may be sum- 
maiised as follows; — (l)and(2) The provisions of Orders in Council and the 
terms of the licence must be observed, (3) The store must be used only for 
keeping gunpowder and receptacles for or tools or implements for work 
connected therewith. (4) The interior and fittings of the store must be so 
constructed or so lined or covered as to prevent the exposure of iron or steel 
and the detaching of grit, iron, steel, or similar substance, in such manner as 
to come in contact with the gunpowder, and must, so far as is reasonably 
practicable, be kept free from grit and otherwise clean. (5) The store, unless 
it is made by excavation or is licensed for less than 1,000 lbs. of gunpowder, 
must be provided with a lightning conductor. (6) Before repairs are done to 
or in any part of the store, it must be cleaned by the removal of gunpowder and 
by washing. (7) Except after such cleansing as is mentioned in rule 6, all 
tools and implements used in or in repairs to the store must be of wood or 
copper or brass or soft metal or material or be covered with a safe and suitable 
material. (8) Due provision must be made by the use of pocketless working 
clothes, suitable shoes, searching, and otherwise to prevent the introduction 
into the store of lire, matches, or anj' substance or article likely to cause explo- 
sion or tire, or any iron, steel, or grit ; but this rule is not to prevent the 
introduction of a proper artificial light. (9) Smoking is prohibited. (10) No 
person under sixteen may enter the store except in the presence and under the 
supervision of a grown-up person. 

(yj) Order in Council, No. (3 of 27th November, 1875, Part V., made under 
the I'lxplosives Act, 1875 (38 & 39 Viet. c. 17), s. 40 (2), (7). The rules in the 
Order are numbered so as to correspond with those applicable to gunpowder 
stores, and differ in sub.stance from the latter in the following respects : — stores 
confined to the keeping of explosives of class 6, division 1, are exempted from 
rules 5, 6 and 7, from so much of rule 4 as applies to the exposure of iron, 
steel etc., and from so much of rule 8 as applies to the exclusion of iron, steel 
etc. Vliere an explosive liable to be dangerously affected by water is kept, due 
precautions are to be taken to exclude water from the store ; and, by an 
additional rule (11), copies of certain rules and requirements are to be posted 
at the store. 

{q) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 17, 39. 
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of State, make, and when made may with the like sanction repeal, 
alter, or add to, special rules for purposes similar to those for which 
special rules may be made by the occupier of a factory or maga- 
zine (r) ; but, unlike the latter, he is under no obligation to make 
special rules. 

If the occupier of a store licensed for mixed explosives desires to 
keep other than certain specified explosives, he must obtain a 
certificate, usually called a police certificate, that he is a fit person 
so to do(s). 

873 . Gunpowder may be lawfully kept in accordance with 
certain conditions in an existing gunpowder store, by which is 
meant a magazine established without a licence from a local 
authority in pursuance of the Gunpowder Act, 1860 (t), or of any 
enactment repealed by that Act, for the use of any mine, quarry, 
colliery, or factory of safety fuses, and in use at the passing of the 
Explosives Act, 1875 (»), under a continuing certificate obtained from 
the local authority on application made within three months from 
the commencement of the last-mentioned Act (x). 

A store under a continuing certificate is subject to certain regu- 
lations contained in the Act (a) and to certain regulations made by 
Order in Council (b). ^ 


Sect. 4. — Registered Premises. 

874 . A person desirous of registering with the local authority 

any premises for the keeping of explosives may do so by registering 

IS name and calling and the premises in such manner and on 

)ayment of such fee, not exceeding Is. as may be directed by the 
ocal authority (e). 

The registration is valid only for the person registered, and must 
be renewed annually by sending, by post or otherwise, notice of 

sucn renewal to the local authority, together with such fee, not 
exceeding Is., as may be fixed by them (d ) . 


pin c. 171 s. 19; see p. 369, ante. 

special rules offence may be annexed to breaches of 

p. 379*?’posf! 6 a of 20tb April, 1883. As to such certificates, see 

186‘> (25 & Of! by the Gunpowder Act Amendment Act, 

i 17), s. 122 Sched IV ’ Explosives Act, 1875 (38 & 39 Viet. 

(а) ’38 & 39 Viet. c. 17. 

exiSn^X°tt'eT <=• !')■ s- 5, includes “lawfully 

p”owder'’mav be l-enf ^nnpowder among the classes of premises on which guii- 

« Bv tl e Pvl ; and see s. 20 of the Act. 

in Sched. I. Part TT ^ regulations 

in Council' under contained in an Order 

consequently relating to stores. Breach of the regulations is 

by virtue of's^l" ^ ^ breach of the general rules relating to the store 

(б) Order in Council, No. o of 27th November 18To 5 

it is the^oc^unfe^^of 

(see <i 9cn v to occupy the premises who may register 

other exnlosivei signals may be kept by railway companies, and certain 
(j'hul, s. 50; and see n!^ 364^^^* M ^vithout the premises being registered 
(d) Ihid.^ ss. 21, 39. ’ ^ ‘ 
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875. Certain general rules must be observed with respect to 
registered premises. The general rules relating to premises 
registered for the keeping of mixed explosives are contained in 
Orders in Council (e). Those relating to premises registered for 
the keeping of gunpowder only are contained in the Act(/). 

The keeping at the same time of different explosives in premises 
registered for the keeping of mixed explosives is regulated by 
)rovisions substantially identical with those applicable to the 
’teeping of different explosives in stores Certain explosives can 
only be kept in virtue of a police certificate (/«), and in no circum- 
stances may there be kept on the premises any explosive of the 
5th (Fulminate) Class (i) or any unauthorised explosive (A*). The 
explosive must be kept in one or other of two modes, and the 
maximum amount of explosive allowed to be kept is fixed, a larger 
amount being allowed according to the mode adopted. There is 
also provision as to the receptacle in which the explosive shall be 
kept (Z). 

876. In the event of any breach, by act or default, of the 
general rules in registered premises, all or any part of the 
explosive in respect of which, or being in any house, building, 
place, safe, or receptacle in respect to which, the offence was com- 
mitted, is liable to forfeiture, and the occupier is also liable to a 
pecuniary penalty (?«)• 

Sect. 5. — Small Firework Factories. 

877. A firework factory is not to be deemed a small firework 
factory if there is upon the factory at the same time : (1) more 
than 100 lbs. of any explosive other than manufactured fire- 
works and coloured fires and stars ; or (2) more than 500 lbs. 
of manufactured fireworks, either finished or partly finished ; or 
(3) more than 25 lbs. of coloured fires or stars not made up into 
manufactured fireworks («). 

878. A licence for a “ small firework factory may be obtained 
from the local authority (o). The occupier of such a factory, if he 
has obtained such a licence, is not required to obtain a factory 


(e) Order in Council, No. 10 of 20tli October, 1890, Part I. ; Order in Council, 
No. 10a of 11th May, 1900, made under the Explosives Act, 1875 (38 & 39 
Viet. c. 17), s. 40 (2), (0), (7). Official summaries of the principal matters 
have also been issued. 

(/) Explosives Act, 1875 (38 & 39. Viet. c. 17), s. 22. 

[ij) Order in Council, No. 10 of 20th October, 1896, Part II., made under the 
Explosives Act, 1875 (38 39 Viet. c. 17), s. 40 (5). 

Ui) See p. 379, post. 

(i) See p. 301, ante. 

(/i) Order in Council, No, 16 of 26th October, 1896. 

(/) Ibid., and Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 22. These are 
referred to as modes A and B. 

(m) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 22, 39. The penalty is not 
exceeding 25. for every pound of explosive in respect of which, or being on the 
premises in which, the offence was committed. 

(n) Ibid., 8. 48. 

(o) Ibid., 8. 49. 
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licence from the Secretary of State ( p), and the occupier manu- 

actuiing an explosive other than nitro-glycerine or any prescribed 

explosive (q) for the purpose only of the manufacture of coloured 

hres or a manufactured firework in accordance with the Act and 

py statutory Order thereunder (r), and not selling the same except 

m the form of coloured fires duly packed (s), or of a manufactured 

firework, is not to be deemed to manufacture an explosive in an 
unauthorised place (t). - 

in ^ ^PPly a small firework factory licence to 

the local authority at the time and place appointed by them, stating 

his name, address, and calling, the proposed site and construction 

ot the factory, and the amount and description of explosive he 

proposes to have therein and in any building therein. The local 

cnitnlS- “"'""S’ pi-acticable, if the proposed site and 

eonstiuction of the factory and the amount of explosive is in 

ccordance with the Order in Council (w) regulating small firework 

exctedfop ir"* applicant on payment of such fee, not 

for (^) ^ authority, the licence applied 

naLTfrl h for the person 

expiration nnri Pi^ovisions with respect to the renewal, 

the remilflfion Ff™ licences (y), and the special rules for 

stores ta) <inr.l Prisons managing or employed in or about 
and small tn-PwoT^f^^'F '>nutandis, to small firework factory licences 

anu small firework factories respectively {h). 

wfoJlf ’^'OSolated by Order in Council (c), 

every smFll ^^^st be observed in 

rules involvpq iv, actory (d). Breach of the foregoing general 

general rule relating™ £ («)“ “ 

Sect. 6 . — Workshops. 

not^reaforpd°^f?F^f^ir a magazine or store for any explosive is 
connection with tho ^ . a factory licence by reason that, in 

making charges diW^°sifHn cartridges 

fe ’ y b' sift ing, fitting, or otherwise, adapts or 

[iF Act, 1875 (38 & 39 Vict. c. 171 s 48 

any I'quid^Fxplo^s'itr of^ clLrs*^ ^ firework factory licence of 

M For t ° SSS ”5 f. «' ««■ Noremblr, 1875, P.rt 1 

(1) E.pio.i4T "fs?! (sS fsTf 

(») Order in Conniil N° '4 i, 1^7? <=■ 'A •-iS. 

(4 Explosives Act 1875 f'ls /i- I see next note, 

given to an appHcant'whosp n-nr,!' ^ special remedy is 

(y) See p. 3?2 a,S ‘^PPlication for a licence is refused 

(«) See p. 373; ante. 

cl '■ «■ 

V) Ibid,, Part in* Tli’oto November, 1875. 

erence should be madp fn twenty-two in number, and 

;n }^D£kT% . vneiD* OlUHTnanPft nf fVvci •rvT*tT^ lia,y0 

ante. 
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prepares the explosive for use exclusively in his mine or quarry, or g. 

in some excavation or work carried on by him or under his control, Workshops. 
II he observes the following regulations (/) : — 

(1) There must not be in the workshop in which the adaptation Regulations, 
or piepaiation is carried on more than 100 lbs. of gunpowder, or 

the prescribed amount of any other explosive (//). 

(2) Work unconnected with such adaptation or preparation must 
not be carried on in the workshop while such adaptation or pre- 
paration is being carried on (//). 

(3) The workshop must be detached from the magazine or store, 

but must be in the immediate neighbourhood thereof, and at such 

distance therefrom as may be specified, in the case of a magazine, 

by the licence, and in the case of a store by an Order in Council 
relating to stores (i). 

(4) An explosive of one description must not be converted into 
an explosive of another description, and must not be unmade or 
resolved into its ingredients (A). 

(5) The occupier must give notice, in the case of a magazine, 

to the Secretary of State, and, in the case of a store, to the 

local authority, that he intends to carry on the adaptation or 
preparation (/). 


^ 881 . The foregoing regulations are to be deemed to be general Breach of 
rules, under the Act, relating to the magazine and store respectively, regulations, 
and any breach thereof is punishable accordingly (m). 

If the ada[)tation or ireparation carried on is of gunpowder only, 
the general rules app icable to gunpowder factories, and in other- 
cases the general rules applicable to factories of other explosives, 
apply as if the workshop were a danger building ; and any breach 
of such general rules is punishable in like manner as a breach of 
general rules with respect to a factory («). 


(./ ) Explosives Act, IST.i (38 & 39 Viet. c. 17), s. 47. Tho section does not 
apjily, excejit with the consent of tho Secretary of State, to a magazine or store 
iiiuler a coiitiiiuiiig certificate (.see pp. 370, 374, ante). That coirsent may be 
grunted ab.soliitely or upon conditions; and any conditions impo.sed by the 
consent are to be deemed general rules relating to the magazine or store, and 
any breach ot them is punishable accordingly ((7,/d.). As to breach of general 
ru es relating to magazines and stores, see pp. 369, 373, ante. 

(//,. Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 47(1). The prescribed 

^ explosive other than gunpowder is, in lieu of the 

1(H) lbs. of gunpowder If not present, 50 lbs. of any other explosive; or, in lieu 

gunpowder not present, half that amount of any other 
e.xplosiyo (Order in Council, No. 3 of 27th November, 1875, Part IIL). 

A) Explosive_s Act, 1875 (;i8 & 39 Viet. c. 17), s. 47 (2). 

( l ) J hnl s. 4, (3). The distances in ease of stores are prescribed by Order in 
Gnincil. Eo (m ot 11th Pebruary, 1907, amended by Order in Council of 
28th June, 1909. By (Irder in Council, No. 6 of 27th November, 1875, the 
woikshoi) is required to be at certain distances from various “protected works ’’ 
and troin any palace or house of residence of Ilis Majesty. 

(A) E.xplosiyes Act, 1875 (38 A 39 Viet. c. 17), s. 47(4). The conversion of 
gunpowdei uito ‘dynamite” by adding nitro-glycerine, and tho extraction of 

irom dyuuiiute are instances of the processes prohibited. 

(/) I huL, 8. 47 (o). ^ 

[m) I 8. 47. 


{n) Dtid. As to the g 
ante. For the delinitioii of 
27th November, 187.3. 


eueral rules applicable to factories, see p. .308, 
“danger building,” see Order in Council, No. 2 of 
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Explosives. 


Sect. 7. 

Booms for 
Filling 
Cartridges. 

Rooms for 
filling cart- 
ridges. 


Explosives 
for private 
use. 


Sect. 7. — Rooms for Filling Cartridges. 

882 . The occupier of a magazine, store, or registered premises 
for any explosive is not required to take out a factory licence by 
reason that, in connection with the magazine, store, or premises, he 
fills for sale or otherwise any cartridges for small arms with the 
explosive, if he observes the following regulations (o) : — 

(1) There must not be in the room(p) in which the filling is 
being carried on more than 5 lbs. of the explosive, unless it 
is made up into safety cartridges (q). 

(2) Work unconnected with the making of the cartridges must 
not be carried on in the room while the filling is being carried 
on (?•). 

(3) There must not be in the room while the filling is being 
carried on any fire or any artificial light except a light of such 
construction, position, or character as not to cause danger of fire 
or explosion (s). 

(4) In the case of a magazine or store the room must he detached 
from the magazine or store, but in the immediate neighbourhood 
thereof and at such distance therefrom as may be specified in the 

case of a magazine, by the licence, and in the case of a store by 
any Order in Council (a). 

(5) The occupier must give notice, in the case of a magazine to 
the Secretary of State, and, in the case of a store or registered 
premises, to the local authority, that he intends to carry on such 
filling of cartridges as is allowed by the foregoing provisions (b). 

Sect. 8. — Explosives for Private Use. 

_ 883 . The prohibition against the keeping of explosives, except 
in licensed or lawfully existing magazines or stores, or in premises 
1 egistered for the purpose (c) , does not apply to a person keeping for 
nis piivate use and not for sale gunpowder to an amount not 


c. 17), s. 46. The section does not 
consent of the Secretary of State, to a magazine or store 
certificate (see pp. 370, 374, ante). That consent may he 

consent V, ^ Conditions; and any conditions imposed by the 

® ® general rules relating to the magazine, store, or 

As to ™ I’ceach of them is punishable accordingly (il"d.). 

•'373 ante ^ gsneial rules relating to magazines and stores, see pp. 369, 

is not whether more than one room may he used, but the practice 

mi'intit-v of ov ™°ce than one room is used so long as the total 

fr/l Fvnln ■ ^ rooms does not exceed that prescribed. ^2'" 

No^ 3 of- 9 -ir V * 39 Viet. c. 17), s. 46 (1); Order in Council, 
‘>77h Xovpn^K^^ Part II.; Order in Council, No. 6 of 

1896, Part?v“’ “ Council, No. 16 of 26th October, 

(i rettTew’ ‘ '• ■■). - « (2). 

Order '^^1® distances in the case of stores are prescribed by 

Kof 27th November, 1875, s. 3; and Order in Council, 

^ ^ ^“'■emher, 1875, Part I. 

c) (38 *39 Viet. c. 17), s. 46 (5). 

10 4 bid., s. o ; see p. 365, ante. 
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exceeding, on the same premises, 30 lbs. ; safety cartridges made 
with gunpowder containing not more than 150 lbs. of gunpowder; 
and, in the case of any other explosive, the prescribed amount (d). 

The keeping for private use of explosives other than gunpowder 
or safety cartridges made with gunpowder is subject to restrictions, 
and the amount that may be so kept is prescribed by Order in 
Council (e). 

The amount of any kind of explosive kept for private use by a 
person in pursuance of the Order in Council is to be in substitu- 
tion for the like amount of any other kind of explosive, whether 
gunpowder or not, which might otherwise be kept by him in 
pursuance of the Act or the Order, and the amount of such other 
kind of explosive is to be reduced accordingly. If the explosive 
so kept is in any other form than that of cartridges for small 
arms, the explosive of which the amount is so reduced is to 
be some explosive other than safety cartridges made with gun- 
powder (/). 

The Act and statutory Orders thereunder do not apply to 
the filling, for private use and not for sale, of safety cartridges to 
the amount allowed by or under the Act to be kept for private 
use (g). 


Sect. 8. 

Explosives 
for Private 
Use. 

Restrictions. 


Sect. 9. — Police Certificates. 

884. If the occupier of a store licensed for mixed explosives, or Police 
of premises registered for mixed explosives, or a person keeping 

— explosives. 

p/) Explosives Act, 187o (.‘iS & 39 Viet. c. 17), ss. 5,39,40 (4). Railway 
coinpiinies have also certain exemptions in respect of explosives for blasting and 
fog signals ; see p. 304, ante. 

(e) Order in Council, No. 12 of 20th April, 1883; Order in Council, No. 13 of 
24th September, 1 880. Reference to these orders should be made for their terms. 

The following are some of the principal provisions : — No explosive which is not 
an authonsed exj)loKive, and no explosive of class 5, may be kept for i)rivate use. 

Except under a certificate, as mentioned below, there must not be kept for 
private use any authorised explosive other than such amounts of gunpowder, 
and of .safety cartridges made with gunpowder, and such percussion caps, safety 
Rises for blasting, and railway fog signals as are authorised by the Act, and 
the following amounts of certain other explosives, namely ; — (1) Caitridges for 
small arms which are not safety cartridges, made with gunpowder, containing 
not more than 5 lbs. of gunpowder; (2) cartridge.s for cannon or blasting 
made witli guiij)owder, not containing their own means of ignition, and 
containing not more than 30 Ihs. of gunimwder; (3) small arm nitro-compound 
to an amount not exceeding 10 lbs.; (4) safety cartridges made with nitro- 
compound and containing not more than 10 lbs.\)f nitro-compound; (5) fire- 
works not more than 5 lbs. in weight, or to an unlimited amount if obtained 
for immediate u.^^e and kept for a period not exceeding fourteen days in a safe 
and suitable place and with all due precautions for the public safety. If a 
per.'^on, who retiuires any authorised explosive, other than one of class 5, for 
any industrial, agricultural, sporting, or other special purpose, obtains a jiolice 
certificate that lie is a fit ])orson to keep the same, he may, during the continu- 
ance of the certificate, kcej) for private use and not for sale the explosive 
specified in tlie certificate to an amount not exceeding, whether or not contained 
in cartridges, 10 lbs., ami in the case of detonators, not exceeding 100 in 
number. 

(/) Order in Conncil, No. 12 of 20th April, 1883. 

(v) Explosives Act, 1875 (38 A 39 Xict. c. 17), s. 41 ; and for the statutory 
definitiiJii of “this Act,” see ]). 300, ante. 
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Explosives. 


Sect. 9. 

Police 

Certificates. 


By whom 
granted. 


Duration of 
certificate. 


explosives for his private use, desires to keep any explosive other 
than gunpowder, nitro-compound adapted and intended exclusively 
for use in cartridges for small arms only, safety cartridges made 
with gunpowder or small arm nitro-compound, cartridges or charges 
of gunpowder for cannon or blasting, and not containing within 
themselves their own means of ignition, percussion caps, safety 
fuses, or fireworks, he must obtain a certificate, usually called a 
police certificate, that he is a fit person to keep, during the continu- 
ance of the certificate, such explosives as are mentioned therein (It), 
The certificate may be granted by the chief officer of police, or by 
some person authorised in that behalf in wiiting by him(i), or, in 
case of the refusal to grant any such certificate, or of the revocation 
of any such certificate, then such certificate may be granted by a 
court of summary jurisdiction for the county, or borough having a 
separate court of quarter sessions, in which the store or registered 
premises are situate, or (in the case of explosives for private use) 
in which the applicant resides, sitting at some court-house or jfiace 
appointed for the administration of justice by such court, and may 
be under the hand of the clerk of the court. ^ 

certificate is not to continue after the end of one year from 
its date, nor after the grant of another certificate in respect of the 
same store or registered premises, or (in the case of explosives for 
piiyate use) to the holder, nor after anj^ earlier date at which the 
ceiuncate, if granted by the chief officer of police or by a person 
au loused by him, is revoked by the chief officer, oi', if granted by 
a court of summary jurisdiction, is revoked by a court of summary 
jurisdiction sitting for the same county or borough (j)* 



Hawking, 


Part Ml. — Sale, Importation, and Con- 
veyance. 

Sect. l.Scdc. 

UEonanSr'"'®' sold, nor exposed for sale 

in case nf thorouLdifare, or public jjlace; and, 

sellinfT or pi'ohibition, the person hawking, 

exceeding 4(h: sale is liable to a penalty not 

t, • , c nd all or any part of the explosive which is so 

cited No 6a of 20th April, 1883, s. 2, 

26th OctobeV LS96 kS if see Order i.i Council, No. 16 of 

OrirTn Co™dl’; N° / ,“‘5 -"-I the n„U|;S 

Orders as to the oLtiinino- September, 1886. The provisions lu th 

■nremicoo i _ ^ certificate in the cases of stores, registere 

ise, respectively, are all to a similar effed 

in a form flm mfrf/aTinl Ordci 


etc. Oi the cei 

The certificafe^ma^^in^p I’especiiveiy, are ail to a similar enec 

(0 See definition’of “ ^ scheduled to the material Ordei 
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hawked or exposed for sale, or which is found in the possession of Sect. i. 
the person convicted, may be forfeited (k). Sale. 

886. Explosives may not be sold to any child apparently under sale to 
tlie age of thirteen. Any person selling explosives in contravention children, 
of this prohibition is liable to a penalty not exceeding i'S (1), 

887. All gunpowder exceeding 1 lb. in weight, when publicly Gunpowder, 
exposed for sale or sold, must be in a substantial case, bag, 
canister, or other receptacle, made and closed so as to prevent the 
gunpowTler from escaping, and, except w^hen the same is sold to a 

person employed by or on the property occupied by the vendor for 
immediate use in the service of the vendor or on such property, 
the outermost receptacle containing the gunpowder must have 
affixed the word ‘‘gunpowder” in conspicuous characters by means 
of a brand or securely-attached label or other mark(m). 

888 . The foregoing provisions apply also to explosives other than Explosives 
gunpowder, subject to the following exceptions and modifications : — other than 
For the 1 lb. of gunpowder limited to be exposed for sale otherwise g^^po'vder. 
than in the manner above indicated there is substituted — (1) where 

the explosive consists of safety cartridges made with gunpowder, or of 
an explosive of class 6, division 1, an amount containing not more 
than 5 lbs. of gunpowder or of any other explosive (n) ; (2) in the 
case of an explosive of class 7, division 2, an amount not exceeding 
5 lbs. (o); and in lieu of the word “gunpowder” the outermost 
package must be marked with the name of the explosive, with the 
addition, except in the cases of percussion caps and safety fuses for 
blasting, of the word “ explosive ”(/>). 

If an explosive is sold or exposed for sale in contravention of the Penalties, 
t-wo last-mentioned provisions, the person selling it or exposing it 
for sale is liable to a penalty not exceeding 40.9. ; and all or any 
part of the explosive so exposed for sale may be forfeited (q). 


(/c) Explosives Act, 1875 (38 & 39 Vict. c. 17), ss. 30, 39. For the recovery of 
penalties, see p. 39o, j)od. As to hawkers generally, see title Markets and 
Fairs, and as to highways and streets, see titles Highways, Streets and 
Bridges ; Strei-t Traffic. 

f/) Ihid.y ss. 31, 39. 

(m) I hid., 8. 32. 

{n) Corresponding to about 420 12-bore sporting cartridges loaded with black 
powder, 830 loaded with a “ 42 grain ” powder such as amberite or “ schultze,” 
or 1,050 loaded with a “33 grain” powder such as “smokeless diamond” or 
“ imperial schultze.” 

(o) Explosives Act, 1875 (88 & 89 Viet. c. 17), ss. 39, 40 (4), (8) ; Order in 
Council, No. 9 of 27th November, 1875. In the case of explosives other than those 
mentioned m the text, the limit of 1 lb., though the same as that applicable to 
gunpowder, ls fixed, not by the Act, but by the above cited Order in Council. 
The sale of specially dangerous explosives may be prohibited by Order in 
Council (Explosives Act, 1875 (88 & 89 Vict. c. 17), s. 48). As to the classes of 
explosives, see p. 3(11, aide. 

{j}) //nr/., ss. 32, 39, 40 (4), (8) ; Order in Council, No. 9 of 27th November, 
1875. As to the provisions under which the exemption in favour of percussion 
caps and safety fuses has been granted, see p. 3G4, ante. Observe that the 
exemption is only as regards the word “ explosive,” and does not justify the 
omission of the name of the explosive. 

(V) Explosives Act, 1875 (38 & 39 Vict. c. 17), ss. 32, 39. For the recovery of 
penalties, see p. 395, 
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Sect. 2. — Importation. 

889. With respect to the importation from any place out of the 
United Kingdom (r) of any explosive, other than explosives of 
certain kinds (s), the following provisions have effect [t). 

The owner or master of a ship having on board any such explosive 
must not permit it to be unloaded and delivered to any person who 
does not hold an importation licence for the same from the Secretary 
of State ; and any transhipment is for the purpose of this provision 
to be deemed to be delivery (a). 

The Secretary of State may grant an importation licence for any 
such explosive, and may annex thereto any prohibitions and restric- 
tions with respect to the composition and quality of the explosive, 
and the unloading, landing, delivery, and conveyance thereof, and 
such further provisions and restrictions as he may think fit, for the 
protection of the public from danger (6). 

The licence is of such duration as the Secretary of State may fix, 
and is available only for the person named in it(c). 

In the event of breach, by act or default, of any of the foregoing 
provisions, or of the provisions of an importation licence, all or any 
part of the explosive with respect to which, or being in the ship or 
boat in connection with which, the breach is committed, maybe 
forfeited ; and the owner and master of the ship or boat and the 
licensee or person to whom the explosive is delivered are each liable 
to a penalty not exceeding £100, and to a further penalty not 
exceeding 2s. for every pound of such explosive (d). 

The Commissioners of Customs and their officers have the same 
powers with respect to any such explosive, and the ship containing 
it, as they have for the time being with respect to any article on the 
importation of which restrictions are for the time being imposed 
by the law relating to the Customs and to the ship containing the 
same, and the enactments for the time being in force relating to the 
Customs or any such article or ship apply accordingly (^). 

Gunpowder, cartridges made with gunpowder, and explosives of 


(r) For the purposes of the Act the Isle of Man is outside the United 
Kingdom ; see Kevenue Act, 1889 (52 & 53 Viet. c. 42), s. 4. 

[s] As to the excepted explosives, see infra 

{t\ Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 40 (9). The importation of 
specially dangerous explosives may be prohibited {ibid., s. 43) ; see p. 356, ante. 
(a) /kd., s. 40(9) (a). ^ ^ ^ 

{b) Tbi(L, s. 40 (9) (b). A form of application for an importation licence may 

printers. The restrictions imposed by an 
p a ion icence usually include provisions requiring the consignment to be 
stored m one place, and not to be distributed untA it has been examined and 
re e^e } ^ Government inspector, and provisions to facilitate sampling, and 

M ^ T f Il’ich samples have been taken. 

irlA ini’n^' i (®)' 1“ respect of every such licence granted after 1st 

Maich, 1910 a fee is payable of 10s. for each 2,000 lbs. or part thereof allowed 

I’cence, the minimum fee being £1 ; see Order in 
Cornell of 10th January, 1910, made pursuant to the Revenue Act, 1909(9 Edw. 7, 

ss. 20, 38^ 39 ’'®^®^^® “ Explosives Act, 1875 (38 & 39 Viet. c. 17), 

(d) ’ibid., s. 40 (9) (d). 

Vilf n Customs Consolidation Act, 1876 (39 & 40 

V nt o im’ i Customs and Inland Revenue Act, 1883 (46 & 47 

viLt. c. lu}, 8. 6 ; and title Revenue. 
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class 6, division 1, may be imported without an importation Sect. 2. 
licence (/). Importa- 

Sect. 3. — Conteyance, 

Sub-Sect. L— 

890 . Certain general rules must be observed with respect to the Packing for 
packing of explosives for conveyance (^). conveyance. 

The interior of every package must be free from grit and 
otherwise clean. 

Subject to exceptions as regards explosives of class 6, divi- 
sion 1, other than pin-fire cartridges for pistols, and as regards 
explosives of class 7, division 2, there must not be any iron 
or steel in the construction of any package unless the same is 
covered with suitable material so as effectually to prevent the 
exposure of such iron or steel. 

Subject to exceptions with regard to propellants {h) and explosives 

of class 6, division 1, no package when actually used for the packing 

of one explosive must be used for the packing of any other explosive"^ 
article or substance. 

Subject to the foregoing provisions, the method of packing 
authorised explosives of the various classes respectively and the 

maximum amounts which may be in any one package are governed 
by regulations (t). 

Subject to various provisoes it is also provided that on the outer- 
most package of explosives there must be fixed in conspicuous 
characters by means of a brand or securely attached label or other 
mark, the word “ explosive,” the name of the explosive, the number 
of the class and division to which it belongs, and the name of the 
manufacturer or sender (j). 

An explosive which is not an authorised explosive must be packed Unauthorised 
in manner directed by a special authority with reference to such 
explosive (/lb 


(/) Explosives Act, 1875 (38 & 39 Viet. c. 1 7), s. 40 (9). By Order in Couucn 

No. 10a of 26th June, 1884, made under s. 43 of the Act, all explosives of 

class 7 (fireworks) were declared subject to s. 40 (9) of the Act, notwithstandine 

the exemption conferjed on fireworks by that sub-section ; and by Order in 

Council, No 10 of 27th November, 1875, the exemption was extended to all 

explosives of class 6, division 1. As to the classes of explosives, see p 361 ante 

(//) Order of Secretary of State, No. 7 of 10th June, 1904, made under the 

Explosives Act, IHio (38 A 39 Vict. c. 13), ss. 33, 39, and 40 (3). S. 33 itself 

originally contained the general rules for the packing of gunpowder; but the 

section authonses the Secretary of State to alter such rules and substitute 

others, ihih Order, by virtue of powers contained in ss. 33, 40 (3). of the Act 

rescinds the general rules in s. 33, and contains the general rules regulating 

the packing both of gunpowder and of other explosives. The penalty for breach 

ol the rules by act or default is a fine not exceeding £20, and the explosive may 
be forfeited s. 33). ^ j 

an authorised explosive of class 3 adapted and 
intended exclusively for use as a propelling charge in cannon or small arms 
As to the classes of explosives, see p. 361, ante 

(f) See Order of Secretary of State, No. 7 of 10th June, 1904, r. o, which sets 
out the requirements in the form of a table. 

'^f) I hid., r. 8. 

k) Ihid., r. 7. To meet special cases exemption from observance of any one 
or more of the rules may be granted by special authority (ibid., r. 9). For the 
defanition of “ special authority, see this Order 
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Sub-Sect. 2. — Bye-laws, 


891. Harbour authorities are required, with the sanction of the 
Board of Trade, to make bye-laws for regulating the conveyance, 
loading and unloading of explosives within their jurisdiction, and in 
particular for declaring and regulating all or any of certain specified 
matters ( 1 ), which may be summarised as follows: — 

(1) The notice to be given by ships and boats conveying, loadings 

and unloading explosives as merchandise 

(2) The navigation and place of mooring of such ships and boats. 

(3) The mode of stowing and keeping explosives on board such 
ships and boats, and of giving notice by brands, labels, or otherwise 
of the nature of the package containing the explosive. 

(4) The description, construction, fitting up, and licensing of 
ships, boats, or carriages to be used for the conveyance of explosives, 
and the licensing and dress of persons in charge of them. 

(5) The prohibition or restriction of the conveyance of explosives 
w ith other explosives or other articles or substances, or in passenger 
ships, boats, trains, or carriages (?i). 

(6) The prohibition of the loading or unloading of explosives, in 
cases in which such loading or unloading appears to be specially 

angerous to the public, and the fixing of places and times at which 

explosues are to be loaded and unloaded, and the quantity which 

maj^ be loaded, unloaded, or conveyed at one time or in one ship, 
boat, or carriage. 

. piecautions to be observed in conveying explosives and 

in oa mg oi unloading ships, boats, or carriages conveying explo- 
sues as meichandise, and the time which explosives may be kept 
during such operations. ^ ^ 

(8) The times at which lights or fires are to be allowed on board 

sucn ships or boats, or at which a constable or officer of the harbour 
authority is to be on board. 


(9) The publication of the bye-laws. 

enforcement of the observance of the Act(o), and statu- 
^^®^nder (p), by their own servants and agents, and 
authori^ "when within the jurisdiction of the harbour 


(11) Geneiallj, the protection, whether by means similar to 


a.'to '• ‘'I’ 39- Harbour byo-Lw, 

'Viet. c. %5r 'Po? 1 9*‘olouui are made under the Petroleum Act, 1871 (84 &3o 

Health Avn T npAT relating to petroleum, see title Public 

titles Shipping a*nt> 'vI For harbour authorities, generally, see 

i For W WatercoubseI 

p. Uo ^ ^ ^ l^ncyclopa?dia of Forms and Precedents, Yol. YI., 

within^t;^h' entirely prohibited traffic in explosives 

Borouio (CitiA Mj/v ' 'whether such prohibition is ultra vireSy see 

..uCStlVh!,;e'r;'S' [■**] a. C. SS. P, C. Harbour 

loading and unloadiup- nf carnages and vessels for the conveyance, 
reasonable sum for the use jurisdiction, and may charge a 

(o) Exulo^i^rAnf ^875 (38 & 39 Yict. c. 17), s. 71. 

“ this Act,” see p 360 ante^^ ^ c. 17). For the statutory definition of 

(P) Explosives Act,’ 1875 '(38 & 39 Yict. c. 17 ), ss. 34 , 108 . 
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those above mentioned or not, of persons and property from Sect. 3. 
danger (5). ^ 1 J Conveyance. 

Penalties both pecuniary and by way of forfeiture may be annexed — 

to a breach or attempt to commit a breach of bye-laws made under 
the foregoing powers (r). 

In the event of a breach of such a bye-law, in the case of any Power o£ 
snip, boat, carriage, or explosive, whether there has or has not been harbour- 
a conviction for such breach, the harbour-master, or other officer or 
person named m the bye-laws, or any person acting under the orders 
of uie harbour authority, may cause the ship, boat, carriage, or 
explosive, at the expense of the owner thereof, to be removed to 
such place or otherwise dealt with in such manner as may be in 
conformity with the bye-laws ; and all expenses incurred in the 
removal may be recovered in the same manner as a penalty (s) and 
any person resisting the harbour-master, or officer, or other pe’rson 
in the removal is liable to the same penalties as a person is liable to 
tor obstructing the harbour-master in the execution of his duty (t). 

Ihe Board of Trade are empowered, as regards parts of the Power of 
coast and tidal waters for which there is no harbour authority, to of 

make bye-laws under the powers above mentioned as if thev were a ‘°™ake 

operate as if made by a iuSwTof 
liai bolu authoiity with the sanction of the Board, and the Board 

may by such bye-laws define the area within which they are to be 

observed, and the authorities and officers by whom they are to be 

enforced and carried into effect, and every such authority and officer 

IS for the purposes of the Act and statutory Orders thereunder 

other than making bye-laws or assenting to a site for a new factory 

or magazine, to have the same power as a harbour authority and an 

officer thereof have respectively under the Act and statutory Orders 
thereunder in a harbour (a). 

892. Every railway company and every canal company over Railway and 
whose laihvay or canal any explosive is carried, or intended to be 
carried, are required, with the sanction of the Board of Trade, to 


• Ihu’bour b}-e-laws made under the powers conferred as above vary greatly 

Vni vr ■ T.n Bncyclopicdia of Forms and Precedents, 

Vol. VI., pp. ti.iO et scq. ’ 

(r) Explosives Act. 1875 (38 & 39 Viet. c. 17), ss. 34. 39. The clause with 
regard to penalties in s. 34 is as follovys ; “ The penalties to be annexed to any 
bleach 01 attenipt to commit any breach of any such bye-laws maybe all or 
any of the tollowiiig penalties, and may be imposed on such pm-sons and 
oi aduated in such mannei a.s may be deemed j ust, according to the gravity of the 
offence and according as it may be a first or second or other siibsei.uent offence 
that IS to say. pecuniary penalties not exceeding £20 for each offence, and Tlti 
for each day during which the offence continues, and forfeiture of all or any part 
of the gunpowder -or other explosiyo (rt/,/., s. 39)-“ in respect of which, or 
found in the ship, boat, or carriage in respect of which, the breach of hye-law 

’“"ST'S® of the clause is very peculiar ; but it seems 
t^liTbye is to enable provisions imposing penalties to bo inserted in 

(s) The w'ords are in the same manner as “ a penalty under this section ” • but 
there do not appear to be any special provisions as to the meaning of pemdties 
under he section A.s to penalties under the Act generally, see 1 “ 395,V»b 

(t) Explosives Act, 18 , 0 (38 & 39 Viet. c. 17), ss. 34 39 ‘ 

{a) Ibid, ’ 
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Sect. 3. make bye-laws for regulating the conveyance, loading, and unloading 
Conveyance, of explosives on the railway or canal {h), and in particular for 

declaring and regulating certain specified matters, which may be 
summarised as follows : — 

(1) The notice to be given of the intention to send an explosive. 

(2) The mode of stowing and keeping an explosive, and of giving 
notice by brands, labels, or otherwise of the nature of the package 
containing it. 

(3) The description and construction of carriages, ships, or boats 
to be used for the traffic. 

(4) The prohibition or restriction of the conveyance of explosives 
with each other, or with other articles or substances, or in pas- 
senger trains, carriages, ships, or boats. 

(5) The fixing of the places and times at which the explosive is to 
be loaded or unloaded, and of the quantity to be loaded or unloaded 
or conveyed at one time, or in one carriage, ship, or boat. 

(6) Tbe precautions to be observed in respect of the traffic and 
the time during which the explosive may be kept during conveyance, 
loading and unloading. 

(7) The publication of the bye-laws. 

(8) Enforcement of the observance of the Act and statutory 
Orders thereunder (c) . 

(9) Generally the protection, whether by means similar to those 
above mentioned or not, of persons and property from danger (d). 

The bye-laws, when confirmed, apply to the railway, canal, agents, 
and servants of the company making them, and to the persons using 
the railway or canal, or the premises connected therewith and 
occupied by or under the control of the company. 

Penalties, both pecuniary and by way of forfeiture, may be annexed 
to the bye-laws (e). 


Wharf 
and dock 
owners. 


893 . The occupier of every v^harf or dock on or in which any 
explosive is loaded or unloaded may (if not other^Yise subject to such 
bye-laws), and if so required by the Secretary of State must, from 
time to time make, with the sanction of the Secretary of State, 
bye-la\ys for regulating the loading and unloading of explosives, 
on or in such wharf or dock. If an occupier fails to make bye- 
laws within three months of the receipt of a requisition from the 


ab 10 penalties IS identical with that in ibid., s. 34 (see note (r), ] 

with the substitution of the words “ carriage, ship, or boat or train ■ 

ships, or boats” for “ ship, boat, or carriage.” 

(d) Most of the railways of the United Kingdom have adopted a model code 
ot bye-laws which can be obtained from the Railway Department, Board ot 
ira.te. As to carnage of dangerous or explosive goods by railway and the 
plunge of gunpowder and other ammunition for Uis Majesty’s forces, see titles 

Cariuers \ ol. lY p. 27 ; Hailways axd Canals. 

(e) Lx-plosives Act. lS7o (38 & 39 Viet. c. 17), ss. 35, 39. The clause with 

re aid to penalties is similar to the clause in s. 34, which refers to harbour 
authorities (see note (r), p. 385, ante). 
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Secretary of State, the latter may make such hye-laws, which are^t^ Sect. 3. 

have the same effect as if made by the occupier with the sanction Conveyance. 

of the Secretary of State. The Secretary of State has similar ’ 

powers to those vested in the Board of Trade in respect of harbour 

bye-laws, in the matter of the repeal and amendment of any bye-laws 
of wharfs or docks ( /), 


894. In the case of a public wharf, or a wharf which has no Public 

occupier or whose occupier is unknown, the Secretary of State "'Carves. 

himself may make bye-laws as if the occupier had failed to comply 
with his requisition (^). 

Where such a wharf abuts on a harbour, railway, or canal, the 
harbour authority or railway or canal company have the same jiower 
and, if required by the Secretary of State, are under the same 
obligation, to make bye-laws for such wharf as though they were the 

occupiers (A). 


895. Bye-la^ys framed by any railway or canal company or Publication 
naibour authority, before being sanctioned by the Board of Trade, of bye-laws, 
must be published in such manner as the Board direct, with a notice 
of intention to apply for confirmation. The Board may sanction 
the same with or without any omission, addition or alteration, or 
may disallow them. The Board must also receive and consider any 
objections or suggestions made by any local authority, corporation, 
or peisons inteiested, and may, if they think fit, amend the bye-laws 

with a view to meeting such objections and suggestions without attain 
publishing the same (i). 

Bye-laws for regulating the conveyance, loading and unloading of Conveyance 
explosives, elsewhere than in a harbour, canal, railway, or wharf byroad etc. 
for which bye-laws have been made under the Act ( j), may be made 

^ j ^ i ^ may also rescind or amend such 

bye-laws from time to time(/i). 


(/) Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 3G, 39. See s. 3G for th^ 
fuU provisions as to these bye-laws. The pecuniary penalties annexed to a 
breach or attempt to commit a breach of such bye-laws may not exceed £20 foi 
each ollence and £10 for each day during which the offence continues The 

any part of the explosive. 

{h) Ibici: Wharves and docks whoUy within the jurisdiction of a harbour 
authoiity oi foiming part of a railway or canal cannot be made the subiect of 
a separate code of bye-laws and must be provided for in the bye-laws of the 
harbour, railway, or canal of which they form part. See title IUilways and 

vANALS. 

(i) Explosives Act 1375 (38 & 39 Yict. c. IT), s. 38, which also contains pro- 
visions as to pubhcation of bye-laws by a Secretary of State or by the Board of 
trade, and as to procedure before coutirmation. Bye-laws, noti^s and docu- 
ments directed by or under the Act to be pubbsbed or advertised must, save 
as otherwise provided, be published m the place which they affect by advertise- 
ments 111 local newspapers, or by placards or handbills, or in such manner as 


the Secretary of State may direct {ibkl . s 841 
(,/) 38 39 Viet. c. 17. 


(/.) Ibi>/ ys. 3(, 39. As to publication of such bye-laws, see s. 38. General 
bye-laws for the couveyanee of explosives by road have been made by Order of 
becietar) ot State (iNo. 4), to which reference should be made. The folIowiiH^ 
penalties may be imposed in the event of a breach or attempt to commit a 
bleach of these b> e laws .—(a) forfeiture of the explosive in respect of which the 
oiience was committed, and (b) a hue not exceeding £10 for a first offence and 




C G 2 



388 


Explosives. 


Part IV.— Administration. 


Sect. 1. 

Government 

Adminis- 

tration, 

Appointment 
and powers 
of inspectors. 

To inspect 
premises. 


To take 
samples. 


Sect, 1. — Government Administration. 


896 . For the purposes of the Act and of statutory Orders there- 
under (1), the Secretary of State may appoint inspectors and assign 

them their duties (m)- 

Persons connected with the explosives trade or interested in 
it or in any patent connected with an explosive are disqualified 
from acting as inspectors under the Act (n). 

A Government inspector has power to make such examination 
and inquiry as may be necessary to ascertain whether the Act 
and statutory Orders thereunder are complied with (o). For 
that purpose (1) he may enter, inspect, and examine any factory, 
magazine, or store, and every part thereof, at all times by day 
and night, but not so as unnecessarily to impede or obstruct the 
work in it, and may make inquiries as to the observance of the Act 
and statutory Orders thereunder, and as to all matters and things 
relating to the safety of the public or of the persons employed in 
or about the factory, magazine, or store (o) ; (2) he may enter, 
inspect, and examine any registered premises and every part 
thereof, in which any explosive is kept, or is reasonably supposed 
by him to be kept, at all reasonable times by day (o) ; (3) he may 
require the occupier of any factory, magazine, store, or premises 
which he is entitled to enter, or a person employed by such occupier 
therein, to give him samples of any explosive or ingredients of an 


£20 in respect of a second or other subsequent offence. In addition to the actual 
OiiCnder the following persons are liable to a similar penalty, unless any such 
jierson proves that he had supplied proper means and issued proper orders for 
the ohseivance and used due diligence to enforce the observance of the bye-laws, 
namely the owner of the carriage or boat, and the person in charge of it, 
aiuUhe person owning the explosive (Explosives Act, 1875(38 & 39 Viet. c. 17), 
s. .ij). An Order of the Secretary of State (No. 4 a) contains bye-laws relating 
to the deposit of explosives for conveyance as refuse. They require notice to 
he given to the dustman or person whose duty it is to remove refuse, and prohibit 
the deposit of explosives in receptacles for refuse and its conveyance in carriages 

"’f/i V for the removal of refuse ; see p. 394, post. 

(l) 38 & 39 Vlct. c. 17. 

(71!) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 53. The expression used in 
this section is “ this Act,” with regard to which see ibid., s. 1 08 ; and see statutory 

ni ion, p. >),ante. An annual report of the proceedings under the Act must 

“-I as the Secretary of State dii-ects, and laid before 

nnH a ^ ‘iiliameiit {ibid., s. 57). The salaries of Government inspectors, 

incurred by the Secretary of State or Government inspectors in 
“ the provisions of or under the Act into execution, are defrayed out of 

^“'■'■ament {ibid. , s. 62). The order appointing a Government 

mspectoi must be published in the London Gazette (i5iW.,l 53 . 

« IM s. o4, to which reference should be made. 

Thp •’ fri statutory definition of “ this Act,” see p. 360, ante. 

and magazine, store, or registered premises, his agents 

the PTitn ■ furnish the means required by the inspector as necessary for 

for . ’i"®P®‘=^'0">.®xammation and inquiry. ‘Penalties, not exceeding £100 

p, . . imposed on any person failing to permit the inspector to 

section nn’rl Comply with requirements of the inspector under the 

Act o, nr3 fhe inspector in the execution of his duties under the 

impks tat, s^eiS: 
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explosive therein, or of any substance therein, the keeping of which 
is restricted or regulated by or under the Act, or of any substance 
therein which the inspector believes to be an explosive or such 
ingredients or substance {]>). 

If in any matter which is not provided for by any expressed pro- 
vision of the Act or of any statutory Order thereunder, an inspector 
finds any factory, magazine, or store, or any part thereof, or anything 
or practice therein, or connected therewith, to be unnecessarily 
dangerous or defective, so as in his opinion to tend to endanger the 
public safety or the bodily safety of any person, he may require the 
occupier of the factory, magazine, or store to remedy the same {q). 


Sect. 1. 

Government 

Adminis- 

tration. 


To order 
remedy for 
defects. 


897 . A Government insi3ector, and any other person authorised Conveyance 
hy him for the purpose, maykeei) convey any sample taken for of samples, 
the purposes of the Act oi- of statutory Orders under it or by the 
authority of the inspector, so that the amount of it does not exceed 
what is reasonably necessary for the purpose of enabling the 
inspector to perform his duties under the Act (r), and the same 
must Ije kept and carried with all due i)recautions to prevent 
accident. Such inspector or person is not liable to any penalty, 
punishment, forfeiture, or liability under the Act or any other Act 
for keeihng or conveying such sample. 


898 . Persons acting under the Board of Trade as inspectors of 
railways may be ordered by the Board to inquire into the observance 
of the Act by any railway company or canal company, and generally 

to act with respect to any railway or canal as an inspector under the 
Act(s). 

Board of Trade inspectors under the Merchant Shipping Act, 

1894 (G, may be similarly ordered to act with respect to harbours 
and ships (a). 


Inspection 
of railways 
and canals. 


Harboui-s 
and ships. 


{]j) Seo note (o), p. :J88, ante. 

(7) IjXplosives Act, 187o (138 & 39 ^ ict. c. 17), s. 56. If the occupier objects 
to coni]>ly with the requisitions, he may require the matter to be referred to 
arbitration. No person is to be precluded by auv contract from doinn- such 
acts as may be necessary to comply with the requisition or award; mid no 
person is liable under any contract to any penalty or forfeiture for doino those 
acts, if he gave notice of ihe contract to the inspector at or before the tune at 
which the inspector made the requisition or to the arbitrators before the award 
was made (tbid.). An occupier failing to comply with a requisition or award 
Within tweiity^oiie days after the expiration of the time for reo uiiiin^ the matter 
to be referred to arbitration if there is no reference to arbitration, or, if there is a 
reference, after the date of the award, is liable to a penalty' not exceeding 
£20 for every day during which he so fails. The court, if satisfied that thS 
occupier has taken active means for complying with the requisition or award, 
but has not with reasonable diligence been able to complete the works, may 
adjourn the proceedings, and if the works are completed within a I’easonabl'e 
time 111 the opinion of the court, no penalty is to be iuhicted (ibid.). 

V) Ibid., s. 61. 

s) Ibid., s. 58 (a). For the statutory definition of “ this Act,” see 

p. 360, ante, hor the appointment of such inspectors, see title Bailwvys 
AND Canals. 


(() 57 _& 58^ Viet. c. 60, repealing and re-enacting the Merchant Shippin'*- 
Act, 1854 (17 & 18 Viet. c. 104); see p. 363, a/tfe. As to Board of Trade 
inspectors, see title Shipping and Navigation. 

(«) Explosives Act, 1875 (38 & 39 Viet. c. 17)’ s. 58 (b). 
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Sect. 1. 

Government 

Adminis- 

tration. 


Fees. 


Duty of 
local 

authorities. 


Whilst any such order is in force such inspectors have the powers 
of a Government inspector of explosives {a). 

Home Office inspectors of mines may he similarly ordered by the 
Secretary of State to act as inspectors under the Act (h) in respect 
of magazines and stores established by the owner of the mine for 
the purposes of any mine subject to the Coal Mines Regulation 
Act, 1887 (c), or the Metalliferous Mines Regulation Act, 1872(d). 

899 . There must be paid in respect of licences and continuing 
certificates granted by the Secretary of State such fees as are fixed 
by him, with the consent of the Treasury. These fees are carried 
to the Consolidated Fund (e). 


bECT. J,. — Local Administration. 

900 . Local authorities (/) are obliged to carry into effect their 
powers under the Act relating to the manufacture, keeping, sale, 
conveyance, and importation of explosives (g). 

_ Local authorities may authorise officers to carry out the duties 
linposed on them (/;). Power is given to appoint “ superior officers ” 
w'ho are given extended powers in respect of the conveyance, loading, 
unloading and importation of explosives (f). An officer of the 
oca authority may on production, if demanded, of a copy of his 
authority puijiorting to be duly certified, or of some other sufficient 
evidence of his authority, require the occupier of any store, not 
being subject to inspectiop under the Act of any inspector of 
nnnes(/r), registered premises, or small firework factory, to show 
im eveiy oi any place and all or any of the receptacles in which 
any pplosive or ingredient of any explosive, or any substance, the 
Keeping of which is restricted or regulated by the Act, that is in his 
possession, is kept (Z). He rnay require the occupier to give him 

ingredients and substances, or of any 
which the officer believes to be an explosive or such 

Ho L substance, but must tender iiayment for them {m}- 

He has also certain g eneral powers of search («). 

|2) - n), 6S. 

W c. 58. 

AND Quariues ^ iiispectors of mines, see title Mines, Minerals 

tho ul®'" 1 26. amended as to importa- 

not eSerCe L Ediv. 7, c. 43), s. 11. The fees must 

respect of the -raiiTof a°net to the Act. Expenses in 

( /■) i'oiMneS 0 " local P’ 

G) See svpra. ’ ^ ^ tTovernment Act, 1S88 (51 & 62 Vict. c. 41), s. 3 (x.). 

Plying^witr^n? tG, s. 69. An occupier not com- 

a pendty notWxceedin^'^T^^^^ obstruction is liable to 

Act,” see p. 3^0 aute ^ i’oi' the statutory definition of ‘’this 

uTt^ ^e^ what the''ins!>rf ^ 7), ss. 69, 76. The payment or tender 

1 . . . , Inspector considpra tLa foi-r. u,,+ o. th f»Tnvides 


Part IV. — Administration. 


391 


901 . All expenses incurred by any local authority in carrying 
into effect the execution of the Act, including the salary and expenses 
of any such officer, are to be paid out of the local rate(o). 

Local authorities are entitled to charge certain fees for licences, 
certificates and other matters. Such are payable in respect of 
stores, registered premises, and small firework factories (p). The 
fees payable, with one exception, must be carried to the credit 
of the local rate or otherwise disposed of as such local authority 
may direct (g). 


Sect. 2. 

Local 

Adminis- 

tration. 

Payment of 
expenses. 


Sect. 3. — Powers of Search, 

902 . General powers of search are conferred on Government Powers of 
inspectors, constables, and officers of the local authority. If a search. 
Government inspector or any other of these officers, if such officer 
is specially authorised either by a warrant of a justice (r), or, in 
cases of emergency, by a written order from a superintendent or 
police officer of equal or superior rank, or from a Government 
inspector (s), has reasonable cause to believe that any offence has 
been or is being committed with respect to any explosive in any 
place (0> or that any explosive is in any such place in contraven- 
tion of the Act, or that the provisions thereof are not duly 
observed in any such place, such officer may, on producing, if 
demanded, in the case of a Government inspector, a coi)y of his 
appointment, and in the case of any other officer his authority (n), 
enter the said place, if needs be by force, at any time (a) and 
examine the place, and search for and take samples (b) of any 


(o) Wiere the count}' council is the local authority the local rate will he the 
county fund ; in a horougli the local rate is the borough fund or borough rate ; 
in a harbour any moneys, fund, or rate applicable or leviable by the harbour 
authority for any harbour purposes (Explosives Act, 1875 (38 & 39 Yict. c. 17), 
s. 70). As to rates generally, see title Rates axd Eating. 

[p) Ex])losives Act, 1875 (38 ifc 39 Viet. c. 17), ss. 15, 21, 49. These sections 
prescribe the maximum fees, but, subject to these, the local authority may fix 
the fee. If they do not fix a fee the fee payable is the maximum {ihhl., s, 20). 

(7) IhUL, s. 20. The exception is where the clerk to the authority is wholly 
paid by fees, in which case, unless the local authority otherwise direct, the fees 
are paid to the clerk. 

(r) A justice may grant a warrant upon reasonable ground being assigned on 
oath (Explosives Act, 1875 (38 & 39 ATct. c. 17), s, 73). A Government 
insiiector on his own authority has the same powers as a constable empowered 
by a search warrant. 

(s) A superintendent or other such officer or a Government inspector may 
give a written order where it appears to him that the case is one of emergency 
and that the delay in obtaining a warrant would be likely to endanger life 
{ibid.). 

(^) Bj' “ place” is meant a place whether a building or not, or a carriage, 
boat, or ship (^ibid.). 

m) I.e., his search warrant or W'ritten order. 

a) This includes Sundays {ibid.). A person who by himself or others fails to 
admit into any j)lace occupied by him or under liis control, or in any way 
obstructs an oflicer, Ls liable to a penalty not exceeding £50, and also to forfeit 
all explosives and ingredients thereof which are at the time of the offence in his 
possession or under his control in the said place {ibid.). 

{h) As to paying for samples, see p. 393, jmt. 
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Sect. 3. 

Powers of 
Search. 


Powers of 
entry or 

examination. 


exjDlosive and ingredient, or of any substance reasonably supposed to 
be an explosive, or of such ingredient W'hich may be found therein (c). 

When a constable or officer of the local authority so enters and 
seaiches undei^ a written authority as mentioned above, a special 
leport in writing of every act done by him in pursuance of that 
authority and of the grounds on which it was done must be forth- 
with sent by the person by whom or under whose authority it 
was done to the Secretary of State (d). 

If such officer has reasonable cause to believe that any explosive 
or ingredient of an explosive or substance found by him is liable 
to be forfeited under the Act, he may seize and detain the same 
un 1 some court of summary jurisdiction has determined whether 
or not the same is so liable to be forfeited ie). 

903. Government inspectors, chief officers of police, and superior 
officers specially appointed for the purposes of the Act by local 


Metropolitan Police Act, 1839 & 3 Yict c 47^ s 35 

thinks neciscjnrxr m police force, with such constables as he 

vessel excent Tli’- between sunrise and sunset, enter any 

adjacent tho^rpfn onrl^ "Thames or the docks or creeks 

and removal of powers of search and seizure, detention 

under the P\’nln 1 ^ ^ may be exercised by a Government inspector 

iTlVl s 74 Department (/5A/., s. 108). 

seizure *— fn The nfh ^ a summary of the provisions relating to 

Xrthe JlnWo ® of the placS in 

control (ihvl^ s 74 it 111 any place under such occupiePs 

least endauo-or 'the nubhV may remove it to some place where it will 

faring the matter iJ^ it {ibid.) ; (3) he must 

cable {ibid s 74 summary jurisdiction as soon as practi- 

containing the seized ex^L ve receptacle 

removal and detentioTi nf J (^) may use for the 

in which it was seized nivino ^^3' vehicle, such as a vessel or boat, 

In case of dismite with rlo- ^0^+^ owner reasonable compensation for such use. 
may be taken before n o amount of compensation, the question 

^‘M(-l)); (0) so far as nrnpf V n jurisdiction for settlement {ibid., 

accordance with the nrovi-inr! explosive must be kept and conveyed in 

clue precautions are tnk^^P "" made under the Act, butf provided that aU 
not liable to any penaitvnr in’evention of accidents, the officer seizing is 

{ibid., s. 74 (of) • (7^ thp f?^’ i^eeping or conveying the explosive 

damages in respect of snrh seizing m pursuance of s. 74 is not liable to 

caused damage to the nri-iVl cause, or by wilful neglect or default 

himself or others fails fn {tbid., s. 74 (6)); (8) an occupier who, by 

suance of s 14 or ^ when reWired to do so in pur- 

same, or of a Governme’Titl^^.S^ authority of the officer seizing the 

of preventing explosion nr ^^®Pcctor, or, in case of emergency, for the purpose 
with the explosive is liable t!?’ alters, or in any way tampers or deals 

all explosives and in^>reflient« exceeding £50, and to forfeiture of 

OoverUenthispec^^^ (^))* officer seizing is a 

or a justice of the up^pd ^ -p ^3" an order from a Government inspector 

equal or superior rant hi Z ®ciperiutendent or other officer of police of 
and fraught with serinnc where the matter appears to him to be urgent 

otherwise rendered harmleci® explosive to be destroyed or 

sample and, if reauirerl n-' before doing so he must take and keep a 

explosive under his controf (fi J Verson owning or having the 
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authorities may, for the purpose of ascertaining whether the pro- J’ect. 3. 
visions of the Act with respect to the conveyance, loading, unload- Powers of 
ing, and importation of an explosive are complied with, enter. Search, 
inspect, and examine at any time, including Sundays, the wharf, 
carriage, ship or boat of any carrier or other person who conveys 
goods for hire, or of the occupier of any factory, magazine or store, 
or of the importer of any explosive, where he has reasonable cause 
to suppose an explosive to be for the purpose of conve 3 'ance, but 
not so as unnecessarily to obstruct work or business (/). If an 
offence is being committed, he may seize and detain or remove the 
carriage, ship or boat, or the explosive, so as to remove any danger 
to the public, and may seize and detain the explosive as if it were 
liable to forfeiture (y). 

904 . Where a Government inspector, constable, or officer of the Payment for 
local authority takes a sample of any explosive or ingredient or sub- samples 
stance, he must pay or tender payment for the same to such amount 
as he considers to be the market value thereof, and the occupier 
of the place in which, or owner of the bulk from which, the sample 
was taken may recover any excess of the real value over the amount 
so paid or tendered and the amount so tendered from the officer- 
taking the sample as a debt in the county court of the district from 
which the sample was taken (li). 


Part V.— Offences and Legal Proceedings. 

Sect. 1. — Offences, 


905 . In addition to the offences in connection with the manufac- Other 
ture, keeping, sale, importation, and conveyance of explosives, there oQence&. 
are other offences punishable under the Act(0. 

A person trespassing upon a factory, magazine or store, or upon Trespass 
the land immediately adjoining thereto, occupied by the occuiher of 
the factory, magazine or store, or on a wharf for which bye-laws 
are made under the Act, is liable, if not otherwise punishable, to a 
penalty not exceeding £5, and may be forthwith removed by any 
constable, or by any agent or servant of the occupier (,/). 


{/) Explosives Act, 1875 (88 & 89 Viet. c. 17), s. 75. For the statutory defi- 
nitiou of “ this Act/’ see p. 800, ante. _ These officials and any police officer and 
any officer of a local authoiity may, if they have reasonable cause to suppose 
that an offence is being committed in respect of any carriage (not being on a 
railway), or any boat conveying, loading, or unloading an explosive, and that 
the case is one of emergency, and that delay in obtaining a warrant is likely to 
endanger life, stop and enter, inspect and examine such carriage or boat, and 
take precautions necessary for removing the danger {ibid., s. 75). Every officer 
for the pur])ose of s. 75 has the same powers and is in the same position as if 

warrant, and any person failing to admit or being 
guilty of ail obstruction is liable to the same penalty {ibid,; and see note (a), 
j). 891, 

{(j) Ibid., s. 74 ; see also note {e), p. 892, ante. 

{b) Jbid., s. 7G. 

(t) Explosives Act, 1875 (88 & 89 Viet. c. 17). 

(y) Jbid., s. 77 : see title Ckiminal Law and Procedure, Vol. IX., p. 776. 
The occupier is required to post up in a conspicuous place a notice warning 
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Other 

offences. 


If person other than the occupier of, or a person employed in, 

any factory, magazine or store is found committing an act tending 

to cause explosion or fire in or about the factory, magazine or store, 

he is liable to a penalty not exceeding £50 (k), 

A person found committing an act for which he is liable to a 

penalt3amder the Act, and which tends to cause explosion or fire in 

or about a factoiy, magazine, store, railway, canal, harbour, wharf, 

carriage, ship or boat, may be apprehended without warrant by a 

constable or an officer of the local authority, or by the occupier or 

any agent or servant of his, or person authorised by him, and 

conveyed as soon as conveniently may be before a court of summary 
jurisdiction (/). 


906. If the court considers that any offence, punishable by a 
pecuniary penalty only, v^as reasonabl}^ calculated to endanger the 
safety of, or to cause serious personal injury to, any of the public 
or those employed, or to cause a dangerous accident, and that it 
was committed wilfully by the personal act, default, or negligence of 
the accused, and that a pecuniary penalty will not meet the case, 
the accused may be sentenced to imprisonment, with or without 
hard labour, for not more than six months 

907. Any person Avho without due authority pulls down, injures 
01 defaces any notice, coj^y of rules or document affixed in pursu- 
ance of the Act, or of any special rules, is liable to a penalty not 
exceeding £ 2 {n). 


908. Thiwing, 

streets, thoroughfar 
summarily (o). 


casting, or firing any fireworks in highways, 
es, or other public places are offences punishable 


r, explosive in a receptacle or place appro- 

piia e 01 lefuse, or handing or forwarding an explosive to a dust- 
man or other person emnloved in tha 


ithout 
ive 


X xwuoc, iiauuiug or lorwaraing an explosive to a dui 

man oi^ o ler person employed in the removal of refuse witho 

in ^ff^Dce (p). It is also an offence to convey an explosi 

caiiiage oi boat appropriated for the removal of refuse (2). 

explosives are also created by other 
L_ offence punishable summarilj^ to use dynamite 

does iiot^^howevePexm trespass. The absence of such a notice 

(38 & aa Yict. c 17) s 77)^ ^ tresi>asser from penalty (Explosives Act, I 8/0 

offence. pio’Nision mentioned in the preceding note applies also to this 

(/) Ibid., s. 78. 

ments, see title Ceimi\-at° of. and making iise of such docu- 


Trai-fic. X-UOCEDURE, Yol. IX., pp. 775-777, and Stkee: 

4a of 28th October, 1901 (1). For i 

subsequent offeLe inflicted; for a second o: 

{<l) Ihid roT Tbt u? penalty (ibid.). 

OJ ( 2 ). The penalties are the same as uUer ibid. ( 1 ). 
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or other explosive for the catching or destruction of fish (r), and it Sect. i. 

is a misdemeanour to place or attempt to place in or against any Offences, 

post office letter-box any explosive or dangerous substance, or to 
send or attempt to send a postal packet which encloses any explo- 
sive substance (s). 

The malicious use of explosives to cause injury to life or property 
is dealt with in the Explosive Substances Act, 1883(0. 

Sect. 2. — Legal Proceedings, 

911 . Offences under the Act («) may be prosecuted, penalties Legal 
recovered, and forfeitures inflicted either on indictment, or before a proceedings 
court of summary jurisdiction in manner directed by the Summary of penaltle^ 
Jurisdiction Acts(?^). Such a court, however, cannot inflict a fine 
(exclusive of costs and of forfeiture or penalty in lieu thereof) 
exceeding iJlOO, nor impose a longer term of imprisonment than 

one month (c). When a person appears before a court of summary 
jurisdiction charged with an ofience under the Act for which the 
maximum penalty, exclusive of forfeiture, exceeds A'lOO, he may 
object to being tried by such court. The court may then deal with 
the case as if the accused were charged with an indictable offence (rZ). 

If the sum adjudged to be paid by a court of summary jurisdiction, 
including forfeiture and costs, exceeds A'20, an apj)eal may be made 
to quarter sessions (c). 

912 . A court of summary jurisdiction may by order prohibit a Prohibition 
person from doing any act for which he has been twice convicted ^3^ 
under the statute, and impose imprisonment not exceeding six 
months for disobedience to such order (/'). 


(r) Fisheries {Dynamite) Act, 1877 (40 & 41 Viet. c. 65), s. 2; Freshwater 


Fkoceduke, Vol. IX., p. 775. 

(a) For statutory dehnition of “ this Act,” see p. 360, ante. 

(b) Namely, Nummary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43); Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), and Acts past or future amending 
the same. 

(c) Explosives Act, 1875 (38 & 39 Vict. c. 17), s. 91. All costs and mone}’’ 
directed to be recovered as penalties may be recovered before a court of sum- 
mary jurisdiction in manner directed by the Summary Jurisdiction Acts; see 
title Magistkates. A harbour, tidal water, or inland water which runs between, 
or abuts on, or forms the boundary of the jurisdiction of two or more courts 
is decuied to be within the jurisdiction of each court. Any tidal water not 
included in the foregoing descriptions and within the territorial jurisdiction of 
Ilis Majesty, and adjacent to or surrounding any part of the shore of the United 
Kingdom, and any pier, jetty, mole or work extending into the same, is deemed 
to iorin ])ait of the shore to which such water or part of the sea is adjacent or 
which it suiTounds (i6iV/., s. 90); and see title Wateus and Wateucoukres. 
For the constitution of a court of summaiy jurisdiction, see Explosives Act, 
1875 (38 A 39 Vict. c. 17), s. 94, and see title C'ouuTs, Vol, IX., pp. 74 et 
and, generally, title Magestrates. As to evidence of licences and special rules, 
see Explosives Act, 1875 (38 & 39 Vict. c. 17), s. 60. 

{(/) y/uW., s. 92. 

(e) Ibid., s. 93. For procedure see Summary Jurisdictiou Act, 1879 (42 & 43 
Vict. c. 49), s. 31 ; and title Magistrates. 

(/) Explosives Act, 1875 (38 & 39 Vict. c. 17), s. 91. 
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Explosives. 


Sect. 2. 

Legal Pro- 
ceedings. 

Liability of 
occupier. 


Liability of 
carriers. 


913. here an occupier is liable to a penalty under the Act for 

an onence 'which has in fact been committed by some other person 

such other person is liable to a penalty not exceeding £20. In 

such cases the occupier will be exempt from penalty and forfeiture 

It he proves (1) that he had supplied proper means, issued proper 

orders and lyed due diligence to enforce the observance of the 

Act , [A) that the oflence was actually committed by some other 

person without his connivance ; and (8) that he has taken all 

piactical means in his power to prosecute such actual offender, if 
alive, to conviction (g). 

Where a Government inspector, officer of a local authority, ora 
a au oil y IS satisfied before instituting proceedings against an 
occupier that such occupier would be exempt from penalty or for- 

^ ^ j provisions if proceedings were taken 

occupier gives all facilities for proceeding 
the person believed to be the actual ofiender, 

•ocP^h-nfo ’"'i<=^out first 

Proceeding against the occupier (/i), 

of a ship or boat is prevented 

of n rnn< 3 iii/”^° ^ wilful act, neglect or default 

imnronpr oi consignee of an explosive or other person, or by 

or othL npre*^^^ ■ ° ifo'W’ory, then the consignor, consignee 

which flip liable to the same penalty as that to 

Conviction liable for breach of the Act. 

from anv npimh ^ exempts the carrier, owner or master 

II om any penalty or forfeiture (i). 

an of a ship or boat for 

by distress ^ I’elation to such ship or boat may be levied 

tackle (A) airestment and sale of the ship or boat and her 

forfeitin^iT a^!v expedient, it may, in lieu of 

such sum as^nnpnrfT’ additional penalty not exceeding 

liable to forfeiture (/). ° explosive 

the owner^innv complaint may be laid against 

forfeited for the purpose only of“° 

The Act does nni ? oofoi'cmg such forfeiture (/). 

’ general, exe mpt a person from an action or 

appUefS’^r'yarehtuseman^' cS-ifr ? ^ 

ship, boat, or carriao.e 

offence by another person mav*^^'? if ® charged in respect of an 
ordinary witness in the nc;p think fit, be sworn and examined as an 

within the juiisdiction o/themnrf^^^ applicable when the consignor is 

(a) I hid. s 95 Tfi* ‘ * oourts. 

and see titles ADMiRA^LTY'^Vni^T power of compelling pay- 

(/) Explosives Act 187i Oir \ JV-’ = Distress, Vol. XL, pp. 221 etsej. 
unknown or cannot be found IL ®- 1')- Where the owner is 

stating that unless cause is <ihn inay cause a notice to be advei*tised 

tioned in the notice, the evrilnc:^^ contrary at the time and place nien- 
time and place, aftel- hearing forfeited, and the court may at such 

00 present), order all or part to poi’son on his behalf (who may 
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suit in respect of a nuisance, tort or otherwise which might, but 
for the provisions of the Act, have been brought against him. It 
does not exempt a person from indictment or other proceeding for 
a nuisance, or for an offence indictable at common law or by any 
other Act, but so that no person is punished twice for the same 
offence (m). 

Sect. 3. — Miscellaneous. 


914. All penalties imposed by or under the Act (n) by a court of 
summary jurisdiction upon the prosecution of a Government 
inspector and the proceeds of the sale of forfeited explosives or 
ingredients in such cases must be paid into the Exchequer and 
carried to the Consolidated Fund (o). 

For the purpose of the sale or disposal of forfeited explosives or 
ingredients the court may requisition the vessel or carriage 
containing such explosive or ingredient from the owner on payment 
of reasonable compensation (p), as may also the Secretary of State 
should he assume the direction of the disposal or sale. Where the 
explosive or ingredient is directed to be destroyed, corresponding 
provisions exist for the detention of the vessel or carriage if 
necessary (o). 

915. Notices and documents which are required by the Act to be 
served, given, or sent by, on, or to a Government inspector or 
Secretary of State may be sent by post by a prepaid letter, and if 
so sent are to be deemed to have been served, given, and received 
respectively at the time when the letter containing the same would 
be delivered in the ordinary course of the post, and to prove such 
service, giving, or sending it is sufficient to prove that the letter 
was properly addressed and prepaid and put into the post. Notices 
and documents to be given or sent to a local authority may be 
sent by post or otherwise to the clerk or office of the local authority 
or delivered to some person employed by them for the purpose of 
the Act (q). 


916. An occupier authorised by the Act (;•) to require any matter 
to be referred to arbitration may, within one month after receiving 

(m) Explosives Act, 1875 (88 & 39 Viet. c. 17), s. 102. When proceedings are 
taken in respect of an offence under the Act, which is also indictable at common 
law, or by some other Act, the court may direct that proceedings shall be taken 
for indicting the offender at common law or under such other Act. As to 
nuisances and torts, generally, see titles NuISA^•CE ; Tout. 

(a) See definition of “ this Act,” p. 300, ante. 

(o) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 96. Any forfeited explosive 
or ingredient and any receptacle containing the same may be sold, destroyed, 
or otherwise dealt with as the court declaring the forfeiture or the Secretary of 
State inay direct. As to disposal of penalties where jirosecutor is not a Govern- 
ment inspector, see title Magistrates. 

(p) In cases of dispute as to the amount of compensation payable the question 
may be determined by a court of summary jurisdiction (Exiilosives Act, 1875 
(38 & 39 Viet. c. 17), s. 96). 

(</) Jbul., s. 85. A notice or document required to be sent to Uie Secretarv 
of State may be sent to a Government inspector (itiV/.). Bye-laws, notices, 
and documents, are published by advertisement in local newspapers or bj' 
])lacards and handbills, or in such manner as the Secretary of State may direct 

{iliid., s. Hi ; and see also p. 387, H/ite). As to proof of iiostiim in ireneral see 
title Evidence, Vol. XIII., p. 556. i o b 

(r) Explosives Act, 1875 (38 & 39 Viet. c. 17). 


Sect. 2. 

Legal Pro- 
ceedings. 


Application 
of penalties. 


Notices. 


Arbitration. 
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Explosives. 


Sect. 3. 

Miscel- 

laneous, 


Notification. 


Accident on 
conTeyance 
or vessel. 


Reconstruc- 
tion after 

accident. 


the requisition, notice, or document relating to the matter to be so 
referred, send an objection thereto to the Secretary of State; and 
if the cause of such objection is not, within one month after such 
objection is received by the Secretary of State, removed by the 
Secretary of State waiving or varying the requisition, notice, 
document, or matter, or otherwise (which the Secretary of State is 
authorised to do), such occupier may, by notice sent within seven 
days after the expiration of the month to the Secretary of State, 
require tlie matter to he referred to arbitration, and the date of the 
receipt by the Secretary of State of the last-mentioned notice is to 
be deemed to be the date of reference (s). 


Part VI. — Accidents. 

Sect. 1. — Notification, 

917. The occupier of a factory, magazine or store must forth- 
with notify the Secretary of State or a Government inspector of 
any accident by explosion or fire which occurs in or about or in 
connection with such premises whether personal injury or loss of 
ite IS caused or not. ^ The injuries or loss of life, if any, must be 
e ai ed m the notice. ^\ith regard to registered premises like 
no ice must be sent, but only in cases M’here loss of life or personal 

injury is involved. An accident thus notified need not be reported 
to an inspector of factories or mines (a). 

If an accident by explosion or fire occurs in or about or in con- 
nection witli a carriage, ship, or boat conveying an explosive, or on or 
trom which an explosive is being loaded or unloaded, and causes 
OSS 0 1 e or peisonal injury, or if the amount of the explosive 

cmiveyed or being so loaded or unloaded exceeds in the case of 

r ^ ^ ^ other explosive 200 lbs. 

mncifv exemption of certain ammunition), the owner or 

pn'nnpvnori ^ ship Or boat, and the owner of the explosive 

GovprnTTio’ them, must notify the Secretary of State or a 

neisnnT?n of any loss of life or 

peisonal injury, if any, occasioned thereby {h). 

wh^ll v' accident by explosion or fire has occurred in, and 

P y estioyed, a factory magazine, or any magazine or 

'S:S-£;S “ 

all due precautions for tlL ^ Occupiers must take 

preventiuo- imauthorispfl n of accidents by fire and explosiou aud for 

occupier F’emises find. , s. 23). The 

fire or explosion and ^ abstain from anj* act which tends to cause 

work carried on. Astni-AT. n' ^?^®onably necessarj^ for the purpose of the 
Factories axb Shops- yjspectors of factories and mines, see titles 
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store (c), the same must not be reconstructed nor any further supply 
of explosive put therein except with the permission of the Secretary 
of State (d). The magazine of a factory in any factory under a 
continuing certificate (e) may be reconstructed upon such site in the 
factory and with such precautions as the Secretary of State may 
deem reasonable, regard being had to the working of the factory 
as well as to the safety of the public and persons employed 
therein (/). 

^Vhen two or more buildings in a factory have been wholly or 
martially destroyed by explosion or fire, not more than one may 
)e reconstructed except with the permission of the Secretary of 
State. This provision does not apply to buildings in a factory 
under a continuing certificate, if they are incorporating mills or if, 
as regards any other buildings, a Government inspector has 
not previously notified the occupier that the buildings are unduly 
near to each other (/). 

Where one building in a factory has been wholly or partly 
destroyed and a Government inspector has previously notified the 
occupier that the building is unduly near to some building or work 
outside the factory, reconstruction may take place only upon such 
site and -with such precautions as the Secretary of State deems 
reasonable (/). 

Where a building is lawfully reconstructed on a different site, the 
Secretary of State must make the necessary alterations in the 
licence (jj). 

Sect. 2. — Coroners' Inquests, 

919 . Special provision is made for inquests held upon the body 
of any person whose death shall have been caused by any accident 
which has to be reported (h) under the Act (i), or from an explosion 
of any explosive (j). 


conveyed, loaded, or unloaded, other than ammunition of class 6, division 1, as 
to which see p. 302, ante. 

(c) See pp. 305, 372, ante. 

(d) An explosive put in a building in contravention of this enactment is 
deemed to be kept in an unauthorised place, and the offender may be punished 
accordingly (Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 64) ; see p. 364, ante, 

'e) See p. 370, ante. 

|/) Explosives Act, 1875 (38 & 39 Viet, c. 17), s. 64. 

(j) Ibid. The reconstruction of a building in contravention of this section 
is a breach of the terms of a licence and is punishable accordingly ; see note (e), 
p. 368, ante. 



Regulation Act, 1887 (50 & 51 Viet. c. 58), ss. 35, 48 ; Notice of Accidents Act, 
1900 (0 Edw. 7, c. 53) ; and generally, title Mines, Minerals and Quarries. 
In cases of fatal accidents by explosions in mines and quarries, the Secretary 
of State has given a general appointment to H.M. Inspectors of Mines to 
watch the proceedings on his behalf. If one of them is present, the inquest 
need not be adjourned unless he makes a special request to that effect. 

(j) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 65. Coroners have been 
instructed that this is not to be held to include deaths resulting from the dis- 
charge of hreanns (Home Office Circular, 5th February, 1879). Accidents 
relating to factory explosions under Government control are exempt from these 
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Sect. 1. 

Notifica- 

tion. 


Inquests. 
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Sect. 2. 

Inquiries 
and Investi 
gations. 


Inquiries. 


Investiga- 

tions. 


Sect. 3. — Inquiries and Investigations. 

920. "Where an accident has been caused by explosion or fire 
either in connection with an explosive or of which notice is re- 
quired to be given (/c), the Secretary of State may direct an inquiry to 
be made by a Government inspector into the cause thereof (1). 

■\A here it appears to the Secretary of State, either before or after 
the conpencement of any such inquiry, that a more formal investi- 
ption IS expedient, he may direct such investigation to be held. 
In such a case he may either appoint some person or persons 
navmg legal or special knowledge to assist the Government 
inspector in holding the formal investigation, or he may direct 
the county court judge (m), stipendiary magistrate, metropolitan 
po ice magistrate, or other person or persons named in the 
yrcler to hold the inquiry with the assistance of a Government 
inspector or other assessor or assessors named in the Order. 

uc 1 investigation rnust be held in oiien court, in such manner 
as the persons holding the investigation and constituting the 
c 111 May link most effectual. The court has the powers of 
a coui 0 snmmaiy jurisdiction when hearing an information for 

figainst the Act (n), and all the powers of a Government 
inspector, and certain general powers, including the right of entry 

for which appears necessary 

proper investigation, the summoning and 

dn'onmp'i Witnesses, the production of books, papers, and 

^ ‘^Iministration of oaths, and the signing^ by wit- 
nesses of declarations of the truth of statements made by them (o). 


Outrages. 


Part VII. — Outrages. 


nrev^n'tinn^ri?,f^f^°^^^^ Substances Act, 1883 (p), was passed for the 
to life and property^f^X^^ explosives likely to cause injury 

Infe). coronerl P- 

(/■•) 8ee p. 398 ^ Coroners, \o1. VIII., pp. 210 et seq. 

ii-xplosives Act IcSTt c- -in P* 

(o) Ibid s. 66 ' Pvno ^ c. 17) ; and see p. 395, ante. 

investigation form* nart ii^cun’ed in connection with an inquiry or 

the Act into execution expenses of the Secretary of State in carrying 

expenses of witnesses made for the allowance of the 

infliction of penalties for imn a court of investigation, and for the 

impeding the court in p-ir with summonses or requisitions or for 

the* inqimy rniisUe * «dp «« G)- («) V 

it {ibi'l., s.'gg (ql ) As t-n o • 1 8ecietary of State, who is required to publish 
Vol. XIII., pUig eLe, see title Evide>'CE, 

I'i) IV f ^ 

C. m\"ss. 28’‘'i9^®fo“\u the Person Act, 1861 (24 & 25 Viet, 

c- 97), ss. 9, K) 45’ 54 Malicious Damage Act, 1861 (24 & 25 Vict. 

see title Crimi’n u’ offences created and dealt with by the Act, 

Phocedure, Vol. IX., nu. 77.^-777. Ev s. 8 of 


pp. i to — < / / 


J3ys 
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922 . The Attorney-General may, where he has reasonable vii. 
ground to believe that a crime under the Explosive Substances Act, Outrages. 
1883 (r), has been committed, order an inquiry to be held, and with ^ "■ 
that object may authorise any justice for the place in wdiich the 
crime is suspected to have been committed to hold the inquiry. 

With such authority a justice may, although no person is 
charged before him, sit at a police court or station or petty sessional 
or occasional court-house and examine witnesses on oath concerning 
such crime, take depositions, and bind over witnesses to appear a^ 
the next petty sessions, or when called upon within three months (s). 

A witness on such examination is not excused from answering 
any question on the ground that the answer may incriminate or 
tend to incriminate himself, but any answer he may give is not 
admissible against him in any proceeding, civil or criminal, except 
on indictment or other criminal proceeding for perjury (s), 

Ihe justice who so examines a person concerning any crime must 
not take part in committing him for trial for such crime (s). 

V hen a witness is bound over to appear as aforesaid and informa- Abscondint^ 
tion is laid in writing and on oath that he is about to abscond or ^vitness. 
has absconded, a justice may issue a warrant for his arrest, and, if he 
is arrested, any justice, upon being satisfied that the ends of justice 
would otherwise be defeated, may commit him to prison until the 
time at which he is bound to give evidence, unless he in the mean- 
time pioduces sufficient sureties. Such person so arrested is 
entitled on demand to receive a copy of the information upon which 
the w’arrant for his arrest was issued (s). 

^ charged before a justice with any crime under Proceedings, 

the Exidosive Substances Act, 1883 (r), no further proceeding shall 
be taken against him without the consent of the Attorney-General, 
except such as the justice may think necessary by remand or other- 
wise to secure the safe custody of such person (t). 


m V- ? & 47 Viet. c. 3), the Explosives Act, 1875 

(38 & 39Aict c. 10; S3. /3 (4, ^o, 89, 96, relating to the search for, and seizure, 
detentKin, and loifeiture of explosives and the disposal of seized or forfeited 
explosives are made to applj^ in like manner as if a crime or forfeiture under 
he Explosive Substances Act, 1883 (46 & 47 Viet. c. 3), were an offence or 
forfeiture under he Explosives Act. 1875 (38 & 39 Viet. c. 17). A master or 
owner of a vessel is also given certain powers of search by the same section. 
1 or the issue of a warrant for search for explosives under the Offences -Vp-hW 

Act, 1861 (24 A 2o \ ict. c. 9i), s. oo, see title Criminal Law and Pro- 
CEDUHE, Vol. IX., p. 310 : see also pp. 390, 397, ante. 

(r) 46 & 47 Vict. c. 3. 

(^) I hid., B. G. In regard to the attendance etc. of witnesses the justice has 
the same powers as If the matter was one on information or comphaint, as to 
which see, generally, title Crimixal Law Axn Procedure, Vol. IX n 314 
As to these various courts, see also title Magistrates. 

‘ i- Crimi.val Law and Procedure, Vol. IX, 

p. _J,3. Ihe section also contains a provision as to tlie form of indictment 
and as to a person not hem- exempted from indictments and other proceedings 
at common law or under other Acts. When the case is not serious, moceedings 
may betaken under the Malicious Damage Act, 1361 & ->0 Vict !• on = o 

L"’ ll W (^4 & 25 Vict.1: 100?: 


H.L. — XTV. 
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For all purposes of and incidental to arrest, trial, and punishment, 
a crime for which a person is liable to be punished under the said 
Act when committed out of the United Kingdom is to be deemed to 
have been committed in the place in which the person is appre- 
hended or is in custody (m). 


(tt) Explosive Substances Act, 1883 (46 & 47 Viet. c. 3), s. 7 (3). 
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Part I. — Extradition. 

Sect. 1. — Definition and Extent of Extradition, 

924. Extradition is the delivery on the part of one Government 
to another of those who have fled from justice, 

925. The law of England with regard to extradition depends 
entirely upon statute. There is no doubt of the right of the executive 
power to remove from the country u23on such grounds as may seem 
to it sufficient any persons who are the subjects of another State. 
This right is exercised in Great Britain and the British posses- 
sions (a), to which by Order in Council the Acts have been applied^ 
by proceedings which are authorised and regulated by statute (b), 

926. No Order in Council applying the Acts in the case of any 
foreign State may be made unless the arrangement is determinable 
by either party to it after the expiration of a notice not exceeding 
one year, and is in conformity with the provisions of the Acts, and 
in^ particular with the restrictions on the surrender of fugitive 
criminals which are contained in the Acts(c). An Order in Council 
may be revoked or altered by another Order, and all the provisions 
of the Acts with respect to the original Order shall (so far as 
applicable) apply, viutatis mutandis, to any such new Order (d). 

927. Extradition treaties are now in force between this country 
and the following States Argentine Eepublic, 22nd May, 1889, 

3rd December, 1873, 26th June, 1901 ; Belgium, 
29th October, 1901, 5th March, 1907 ; Bolivia, 22nd February, 

ni* ^ ’ November, 1872; Chile, 26 th January, 1897 ; 

Vqqq^’ n 1 March, 1894 (e) ; Colombia, 27th October, 

T? A ^ o/f'i October, 1904; Denmark, 31st March, 1873; 

September, 1880 ; France, 14th August, 1876 (/), 
13th February 1896 ; France (Tunis), 31st December, 1889 ; 
ermany, 4th May, 1872 (( 7 ) ; Germany (dependencies), 5th May> 



tel To fh'ic +i.n ’4 contents of an Order in Council, see p. 407, posf. 

not beenaT ouirrL^n'^^ Convention it seems that the Extradition Acts have 
( f) This^trpnftr ^ Council; compare note (_?/), p. 420, }'Ost. 

ig) The word ^ Convention signed 17th October, 1908. 

[9) iheword discharged" m Art. IV. of this treaty does not mean temporarily 
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1894; Guatemala, 4th July, 1885; Hayti, 7th December, 1874; 
Italy, 5th February, 1873; Italy (as to Malta), 7th May, 1878; 
Liberia, 16th December, 1892 ; Luxemburg, 24th November, 1880 ; 
Mexico, 7th September, 1886; Monaco, 17th December, 1891; 
Netherlands, 26th September, 1898 {h ) ; Nicaragua, 19tli April, 
1905; Norway, 26th June, 1873, renewed by agreement of 18th 
February, 1907 ; Panama, 25th August, 1906; Peru, 26th January, 
1904; Portugal, 17th October, 1892; Portugal (protocol), 30th 
November, 1892 ; Pioumania, 9th (21st) March, 1893 ; Eoumania 
(protocol), 9th (21st) March, 1893, 1st (13th) March, 1894; Eussia, 
24th November, 1886; Salvador, 23rd June, 1881; San Marino, 
16th October, 1899 ; Servia, 23rd November (6th December), 
1900; Siam, 3rd September, 1883, 30th November, 1885 (i) ; Spain, 
4th June, 1878, 19th February, 1889; Sweden, 26th June, 1873, 
renewed by agreement of 2nd July, 1907 ; Switzerland, 26th 
November, 1880, 29th June, 1904; Tonga, 29th November, 1879; 
United States of America, 9th August, 1842, 12th July, 1889 (j), 
13th December, 1900, 12th April, 1905; Uruguay, 26th March, 
1884 ; 20th March, 1891. 

Sect, 2. — Pei'sons and Offences to which the Statutory Provisions 

and Treaties apply. 

Sub-Sect. 1. — Persons. 

928 . The statutory provisions apply to fugitive criminals (A*), 
defined (/) as all persons (m), accused or convicted (?i) of an 


discharged ; aud a person so temporarily discharged and liable to be called upon 
to complete a sentence is not a person who has “acquired exemption from 
punishment by lapse of time ” under Art. V., although at the time when he 
is so called upon his sentence, if served continuously, would have expired (R. v. 
Ptrixton Prison {Governor), Ex parte Calhei'ldy [1U07] 2 K. B. 801). 

[h) Art. IV. of this treaty means that if a crime has been committed by a 
person, for which crime he could be punished in both countries and he had in 
fact been punished for it in one, he could not be tried again for it in the other. 
The words in Art. Y. “ acquired by lapse of time according to the laws of the 
State applied to ” refer to such limitations as are imposed by various statutes : 
(/t. V. Holloway Prison {Govern(w), Ex parte Bnddenbory (1898), 14 T. L. B. 252, 
per WitiGiiT, J., at p. 253.) Where execution of a sentence is postponed a 
prisoner cannot claim that the period of postponement should be regarded as a 
jieriod of sentence served {ibid.). 

(i) To this treaty and Supplementary Article it seems that the Extradition 
Acts have not been applied by Order in Council ; compare note (?/), p. 420, post, 

{j) In view of Art. Vlll. of this treaty there must be evidence that the offence 
charged was committed after the coming into force thereof {R. v. Ashforth (1892), 
8 T. L. E. 283). 

(A’) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. C. 

(/) 1 hid.j 8 . 2G. In Jt. v. Nillnts (1884), 53 L. J. (m. c.) 157, it was decided 
that a person residing in England aud procuring goods from traders in 
Germany by false pretences contained in letters written and posted in England, 
the goods being delivered to his order, some at places in Germany and some in 
England, and forged bills of exchange being sent by post from England to 
Germany in payment for such goods, was a “fugitive crimitial” within the 
meaning of the Act and liable to be surrendered to Gennany although he 
had never been in that country. See also R. v. Jacobi and IlilUr (1881), 
40 L. T. 595, n. 

(7/1) A subject of a foreign State found within the jurisdiction of the State on 
which the demand for surrender is made is liable to extradition {R. v. Ganz 

(1882), 9 U. B. 1). 93 ; see R. v. Carr (1882), lOQ. B. 1). 70, 2^er Lord Coleridge, 
C.J., at p. 85), 

{/») The term “convicted’* does not include nor refer to a conviction which 
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Extradition and Fugitive Offenders. 
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Qualification 
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Definition of 
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crime. 


extradition crime (o) committed vithin the jurisdiction of any foreign 
State (^), who are in, or are suspected of being in, some part of His 
Majesty’s dominions, whether the crime in respect of which the 
surrender is sought was committed before or after the date of the 
Order in Council applying the Extradition Act, and whether there 
is or is^ not any concurrent jurisdiction in any court of His 
Majesty’s dominions over that crime (g). 

929. Accessories before or after the fact to any extradition 
Clime are liable to he apprehended and surrendered in the same 
manner as principal offenders (r). 

930. The generality of these provisions is, however, quali- 

ed in many cases by terms in the treaties providing that the 

contracting States shall not be bound to deliver up their own 
subjects (,s). 


Sub-Sect. 2.— Offences. 

931. An extradition crime is a crime which, if committed in 
Ji^ngland or within English jurisdiction, would be one of the 
crimes enumerated in the Extradition Acts (t) and is included 


i)er=ion ^ conviction for contumacy, but the term “accused 

r52)?s. 2?^ person so convicted (Extradition Act, 1870 (33 & 34 Viet. 

f 1) extradition crime, see note (t), infra. 

every vessel of that and constituent part of a foreign State, and 

tC Ict^deemp l t 1 expressly mentioned as di.4inct in 

M c. 60), s. 3. 

fugitive criminals f contracting paities engage to surrender 

Ecuador and the United namely, those with 

In flio ^ orates ot America. 

their own subjec^rfrom countries the contracting parties except 

D3ala, llayti Italv xy Denmark, Germany, Guate* 

Uruguay. In thp Portugal, Salvador, Sweden, and 

reserve absolute following countries the contracting parties 

subjects : — Aro-entinA tri'anting or refusing the surrender of their own 

Cuba, France, Liberia 10 , Austria, Belgium, Bolivia, Chile, Colombia, 

Bussia, Sail Marino Panama, Peru, Bouinania, 

with the ^ecretarv^of Kingdom this discretion rests 

with Luxembiu-^ Spain 1 230). In the treaties 

excepted, but Great ^ ‘Switzerland the subjects of those States aie 

(G Tlie Extradition Art respect of British subjects- 

following list of crimes o2), Sched. I., contains the 

manslaughter: counterfAitiTin.^^'^f nnd conspiracy to murder; 

altered money; fom-ery • ronn+ monej and uttering counterfeiter 

or counterfeited or altprorl . and altering and uttering what is forged 

goods by false pretences • v larceny; obtaining money or 

^y a bailee, banker ao-pi f f bankrupts against bankruptcy law ; fran/1 
oflBcer of any comnanv^J i trustee, or director or member or public 

rape ; abduction * child ^fooT by any Act for the time being in force ; 

with violence * threa+« K-rr 1 and housebreaking ; arson ; robbery 

the law of nations • sinkll otherwise with intent to extort ; piracy by 

spiring to do so • “^®l^roying a vessel at sea, or attempting or con- 

destroy life or to* do o-rmyr ^ fbe high seas with intent to 

g vous bodily harm ; revolt or conspiracy to revolt by 
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in the treaty under which the application for surrender is 
made (u). 

932. These crimes are to be construed according to the law 
existing in England or in a British possession (as the case may be) 
at the date of the alleged crime {v). 

* 

933. All the crimes enumerated in the Extradition Acts are not, 
however, to be found in every treaty, and the Acts are only 
applicable so far as they can be applied consistently with the terms 
and conditions contained in the treaty. The Order in Council 
applying the Acts must be co-extensive with and limited by the 
terms of the treaty in each case (w). 


934. The following oflences are included in all the treaties ; — 
(i.) Murder (.r) ; (ii.) attempt to murder ; (iii.) manslaughter ; 
(iv.) rape; (v.) arson; (vi.) abduction; (vii.) child stealing; 
(viii.) robbery with violence ; (ix.) forgery and uttering what is 
forged ; (x.) counterfeiting money and uttering counterfeit money ; 
(xi.) larceny and embezzlement; (xii.) obtaining money or goods 
by false pretences ; (xiii.) fraud by a bailee, banker, agent, factor, 
trustee, director, member, or public officer of any company ; 
(xiv.) burglary and housebreaking (ij ) ; (xv.) crimes by bankrupts 
against bankruptcy law. Crimes committed at sea, including 
piracy (2), the sinking or destroying a vessel at sea or attempting 
so to do, revolt by two or more persons against the authority of the 


two or move persons on board a ship on the high seas against the authority of 
the master. 

To this list the following were added by the Extradition Act, 18V3 (36 & 37 
Viet. c. 60), s. 8, and schedule Kidna}»piug and false imprisonment ; perjury 
and subornation of perjury, whether under common or statute law ; any 
indictable offence under the Larceny Act, 1861 (24 & 25 Viet. c. 96), or any Act 
amending or substituted for the same not already included in this list; any 
indictable offence under the Malicious Damage Act, 1861 (24 &_25 Viet. _c. 97), 
or any Act amending or substituted for the same not already included in this 
list ; any indictable offence under the Eorgery Act, 1861 (24 25 Viet. c. 98), 

or an}' Act amending or substituted for the same not already included in this 
list; any indictable offence under the Coinage Offences Act, 1861 (24 & 25 Viet, 
c. 99), or any Act amending or substituted for the same not already included in 
this list; any indicbible offence under the Offences Against the Person Act, 
1861 (24 & 25 Viet. c. 100), or any Act amending or substituted for the same 
not already included in this list ; and any indictable offence under the laws for 
the time being in force in relation to bankruptcy not already included in 


this list. 

By the Slave Trade Act, 1873 (36 & 37 Viet. c. 88), s. 27, offences against 
that Act or otherwise in connection with the slave trade are to be deemed to be 
inserted in this list. 

Bribery has now been added to this list by the Extradition Act, 1906 
(6 Edw. 7, c. 15). As to treason, see title Constitutional Law, Vol. VI., 


p. 346. 

(u) Be Windsor (1865), 6 B. & S. 522. 

(v) Ii. V. Dix (1902), 18 T. L. E. 231. 

(w) B. V. Wilson (1877), 3 Q. B. D. 42. 

(a') Portugal, however, will not give up a person accused or guilty of any crime 
punishable with death, and Peru may refuse to do so. 

M Except Brazil. 

( 2 ) Piracy by a Chinaman on board a Prench ship does not justify the rendi- 
tion of the culprit to China (A.-G, for Hong Kong v. Kwok-a-hing (1873), L. E. 
5 P. C. 179). 
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master of the ship, and assault on board a ship on the high seas 

with intent to do grievous bodily harm are in substance included in 

all treaties except those with Luxemburg and Switzerland. 

"With regard to the other and minor offences mentioned in the 

Acts the differences between the respective treaties are so numerous 

and so minute that in practice it is necessary in every case to 

consult the text of the treaty in both (a) the languages in which it 
is drawn up. 


Sect. 3. 


■Procedure on the Extradition of Offenders from 

the United Kingdom. 

Sub-Sect. 1. — Requisition for Surrender. 


A V 

935. ^\hen a treaty has been made with a foreign State and the 

Extradition Acts have been applied by Order in Council, one of His 

Majesty s principal Secretaries of State (6) may, upon a requisition 

made to him by some person recognised by him as a diplomatic 

lepresentative of that foreign State (c), by order under his hand 

and seal, signify to the chief magistrate of the metropolitan police 

courts or to one of the other magistrates of the metropolitan police 

couit in Bow Street that such requisition has been made and 

requiie him to issue his warrant for the apprehension of the 

lugitive criminal (d). If the Secretary of State is of opinion that 

the offence is one of a political character he may, if he think fit, 

le use to send any such ordei', and he may also at any time order 

a ugitive criminal accused or convicted of such offence to be 
discharged from custody (c). 

Mheie the crime in respect of which the surrender of a fugitive 
criminal is sought was committed on board any vessel on the high 
seas which comes into any port of the United Kingdom the order 
maj e addressed to any stipendiary magistrate in England or 
Ireland or to any sheriff or sheriff-substitute in Scotland (/)■ 

Sub-Sect. 2. — Warrant of Arrest. 

936. A warrant may be issued by a police magistrate on receipt 
10 01 ei of the Secretary of State, and upon such evidence {g) 

R^\. ^L1i9()2)% ’ Ex parte Kohn (1900), 35 L. J. 173 ; 

pp^. State, see title Coxstitutioxal Law, Yol. HLi 


AUO. ror mrthpT o-vrMiY.rl. t T i 7’ - 

if) ExtraditioTi^^Aof , committal, see p. 417, 

in it V. iw (SS),'’; "if. D 5 


Part I. — Extradition. 


409 


as would in his opinion justify the issue of the warrant if the crime 
had been committed or the criminal convicted in England (h). 

937 . A warrant may also be issued by a police magistrate or 
any justice of the peace in any part of the United Kingdom, without 
the order of the Secretary of State, upon such information or com- 
plaint and such evidence as would in the opinion of the person 
issuing the warrant justify the issue of a warrant if the crime had 
been committed or the criminal convicted in that part of the United 
Kingdom in which he exercises jurisdiction (i)- Any person, how- 
ever, issuing a warrant without such an order must send a report 
of the fact of such issue, with the materials upon which he acted or 
copies thereof, to the Secretary of State, who may, if he think fit, 
order the warrant to be cancelled and the person mentioned in 
it to be discharged if already apprehended (/c). 

938 . The warrant of a police magistrate issued in pursuance of 
the Extradition Acts may be executed in any part of the United 
Kingdom without the indorsement of a local magistrate {1). 

939 . The warrant should be in the form prescribed (m). It need 
not describe the offence with great strictness, but the chax’ge may 
be mentioned in general terms («). 

940 . A fugitive criminal apprehended (o) on a warrant issued 
without the order of a Secretary of State is brought before some 
person having power to issue such a warrant, who orders him to be 
brought before a police magistrate. Such police magistrate dis- 
charges the prisoner unless, within some reasonable time fixed by 
himself, he receives from the Secretary of State an order signifying 
that a requisition has been made for the criminabs surrender (p), 

941 . A fugitive criminal who upon reasonable grounds is sus- 
pected of having done that which, if done in this country, would 
amount to felony may, it seems, be arrested without a warrant (q). 

Sub-Sect. '6.— Trial. 

942 . The fugitive criminal having been arrested is brouglit before 
one of the police magistrates of the metroixolitan police court in 
Bow Street (r), except in cases where the crime alleged was com- 
mitted on board any vessel on the high seas which comes into any 
port of the United Kingdom, and in such a case the fugitive criminal 
may be brought before any stipendiary magistrate in England or 
Ireland or any sheriff’ or sheriff-substitute in Scotland (s). 


(//) Extradition Act, 1870 (S3 & 34 Viet. c. 52), s. 8 (1). 

(i) IhiiL, s. 8 (2). 

{h) Jhitl.y s, 8. 

(/) Ihid., 8. 13.' 
m) See ihvl.y Seked. II. 

/() Kx parte Terraz (1878), 4 Ex. D. 03 ; Ex parte Plot (1883), 48 L. T. 120. 

(o) Apprehension includes “detention ” of a person already in custod}' (R. v . 
Wtil (1882), 0 ih E. I). 701). 


VjV (1882), 0 (i. n. I). 701). 

(/>) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 8. 

(7) //. V. ireil (1882), 0 Q. B. D. 701, C. A., per Bkett, L.J., 
(r) Extradition Act, 1870(33 & 34 Viet. c. 52), ss. 8, 20. 


at p. 700. 


(5) Ibid., s. 10 (1). 
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Upon representation made by or on behalf of the criminal, the 
Secretary of State may, if he is of opinion that removal to Bow 
Street would be dangerous to the life or prejudicial to the health 
of the criminal, order the case to be heard at the place in the 
Lhiited Kingdom at which the criminal was apprehended or for the 
time being He may further direct that the case shall be 

heard by any metropolitan police magistrate or stipendiary magis- 

* A * * T is in England, or by a sheriff or sheriff-substitute if 

it is in Scot and, or by any stipendiary magistrate if it is in Ireland, 
and such magistrate is deemed to be a police magistrate within the 
meaning of the Extradition Act, 1870, and has the same jurisdiction, 
duties, and powers, as near as may be, and may commit to the same 
prison, as if he were a magistrate for the county, borough, or place 
m which the hearing takes place U/). 

police magistrate hears the case in the same manner 

an las the same jurisdiction and powers, as near as may be, as if 

the prisoner were before him charged with an indictable offence 
committed in England (h), 

944. The magistrate has power to adjourn the hearing and 
remand (c) the prisoner in custody or on bail(rf). 

criminal cannot be surrendered for fifteen days 
^ committal (c), and if the magistrate decides to 

extradition he must inform him at the 
''’ill iict be surrendered until after the expiration 

“ "Skt to apply for a wri. of 

&ub-Sect. 4. — Evidence, 

(i.) 117/0^ Evidence is required. 

Acts^fn the Order in Council {g) applying the Extradition 

surrender ° ^ foreign State making the requisition for 

iiendei must be produced before the police magistrate, since its 

(?) /Sf 1 (2?.'*’ '''' ^^cT?3);7i 0^ 

aif ref^laufd^aTd^iie ^ "-)> ®- These duties and powers 

c. l2Sended b so Offences Act, 1848 (11 & 12 Viet 

(30 (Jc 31 Yict. c. 35) iculars by the Crimiual Law Amendment Act, ISGi 

months, hut, where power is by Art. XII. limited to two 

■within the two month*; fl for extradition upon one charge is give^ 

consider other chiro-PQ^o ^ magistrate may proceed even after that time to 
[lie Bluhm [19011 l^K P**®oner and commit him upon all of them 

petent tribunal and ieVv,! ^ prisoner is brought before a com- 

further evidence to b^ \ an extradition offence and remanded loi 

upon a writ of hnhf^nQ r forward by the prosecution, a judge cannot 

to adjudicate uuon treat the remand warrant as a nullity and proceed 

l<tates of imerirn^T^^^ though the whole evidence were before him 
W See p. 414, 2/ 


xtiaditioii /Vet lR7n x o4 

(/) Ilnd., s. 11 see title -It V "'h ®- ^ (4)- 
generally see p. 416, JoS ^ Vol. X., p. 51. 

{g) Ibid., s. 5. ’ 


As to surrende: 
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operation may be limited by conditions, exceptions, and qualifica- 
tions contained in the Order itself (/t). This Order must recite or 
embody the terms (Oof the arrangement made with the foreign 
state, and must have been published in the London Gazette and 
laid before both Houses of Parliament (/t). 

947. The order of the Secretary of State signifying that requisi- 
tion has been made for the surrender of the person accused must be 
produced to the police magistrate (/). 

948. The foreign warrant {m) authorising the arrest of the 
criminal must be produced {n). 

This warrant may be any judicial document authorising the 
arrest of a person accused or convicted of crime {o). A copy of the 
foreign warrant of arrest will suffice ( p). It must be duly authenti- 
cated {q) by what purports to be the signature of a judge, magis- 
trate, or officer of the foreign State where it was issued. 

949. Where the fugitive criminal has already been convicted (r) 
by the foreign tribunal of the offence in respect of which his extra- 
dition is sought, a certilicate of, or judicial document stating the 
fact of, such conviction, and purporting to be certified by a judge, 
magistrate, or officer of the foreign State where the conviction 
took place, must be produced to the magistrate and be authenticated 
l)y the oath of some witness or by the official seal of the Minister of 
Justice or some other Minister of State (a). 


(A) The Order iu Council must be co-extensive with and limited by the treaty, 
and the Act of Parliuinent is only applicable so far as it can be applied con- 
sistently with the terms and conditions contained in the treaty (li. v. IT/Ysoa 

(1877), S il 13. 0. -12). 

()■) The uia^iKtrate must be satisfied that the offence disclosed by the evidence 
is included within the terms of the treaty and the schedule of the Extradition 
Acts, and is therefore an extradition crime (Extradition Act, 1870 (.‘3d & d4 
Viet. c. d2), s. 0), and an offence for which extradition can be granted (lie Jrtoti, 
[1800] 1 (i. I>. lOSj. The terms of the treaty require careful examination. The 
Englishaiid foreign versions are not always translations of each other. They 
are different versions of the agreement which describe the acts in the terms 
uscil in the respective countries. AVhen the acts alleged are criminal according 
to the law of each jiarty to the agreement and fall within the terms of the 
English version of the treaty, the accused must bo surrendered by whatever 
term the offence may be described in the foreign law [lie Arton (No. 2), [1890] 
1 Q. 13. 509; Kj: i>arte Kohn (1900), So L. J. 17<‘3; ll. v. Dix (1902), 18 

T. L. K. 20 1). 

(/:) Extradition Act, 1870 (.‘id & d4 Viet. c. o2), s. 2. 

(/) Iliul.t s. 8. The practice is for the order to be sent by the Home Office to 
the jiolice magistrate. 

[in] This warrant need not specif}' the crime in the exact words defining the 
offence in English law {/f. v. Jwohi and HiUer (1881), 40 L. T. .595, n. ; Re 
Jldleitrnntrey [1891] 2 Q. 13, 122). It is not the warrant that is to bo looked to 
for ascertaining what the offence or crime is for which the accused is to bo 
detained, but the facts in the depositions (AV parte Plot (188d), 48 L. T. 120). 

(n) Extradition Act, 1870 (dd A d4 Viet. c. 52), s. 10. 

(o) I hid., s. 20. 

Ip) R. V. (Rinz (1882), 9 Q. B. 1). 9d. 

(7) Extradition Act, 1870 (dd A d4 Viet. c. 52), s. 15. 

(r) Tliis does not include a conviction which under foreign law is a conviction 
for contumacy (ibid., s, 20). 

(a) Ibid., s. 15 (d). 
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950. The identity of the person who has been arrested with 

the person accused [b) must be established by evidence which the 
magistrate can accept. 

951. There must be primd facie proof of the guilt of the accused 
given before the magistrate according to the English rules of 
evidence, and he can only act upon evidence given before himself (c). 
This evidence may be partly in the form of depositions or state- 
ments on oath or affirmation (d) taken in a foreign State, or copies 
theieof, and foreign certificates of, or judicial documents stating 
the fact of, conviction may, if duly authenticated, be received in 
evidence (^). If such evidence is produced as would, according to 
English law, justify the committal for trial of the prisoner if the 
crime of which lie is accused had been committed in England, the 
magistrate is bound to commit him to prison (/). There must be 
sonie evidence that the prisoner committed the extradition crime 
within the jurisdiction of the country seeking extradition to justify 
tne magistrate in committing the prisoner (^). 


Evidence of 
accused. 


Evidence 
that offence 

is of a 

political 

character. 


1^11. j n nat Jbvtdmce is admissible 


y V I V lO VCU //c too# c/l C. 

f accused person may himself give evidence in opposition 

j as it is a criminal proceeding (/«). 

1 n if magistrate to hear evidence tendered on 

behalf of the defendant (i). 

953. The accused person is entitled to call evidence before the 
niagistrate that the offence for which his extradition is demanded 
IS one 0 a political character (/i), or he may prove to the satisfaction 
PQ ice magistrate or the court or Secretary of State , that the 

Ac?'Vs-n under foreign law for contumacy (Extradition 

lit ) t 2«) : ami see R. v. Brixtou Pri on {Governor , 

P"7te i(in (ler Ainoera [1907] 2 K B 1571 

Pi 0 : “"d see titles Crimixal Law and 

S K Evidence, Yol. XIIL, pp. rSGetseq, 

oun-ht to be inn»t ^"ict. c. 60), s. 4. These depositions 

consider whether thev J but there is no duty on the magistrate to 

(A. V. Xossenheim (^903)^ 20^ Y Eiiglish rules of evidence 

no? haS bem 'taktn ‘iiJTbt 5-'). ^ These depositions need 

charge for which h' t ® picsence of the accused, nor upon the particular 

C. C. 329; B. v. IloUoiuaij Prison 

(l£o)i’''3wf 3 S c. 36), s. 1 : 7?. V. Kams 

Vol. IX., pp. 317 Criminal Law and Procedure, 

V r supra. 

interpreted^f ?’ This expression is to be 

extradition crimes if thnca ' . cnniinals are not to be surrendered for 

disturbance'^ (lie ros/; "• ncnfn "^'ere incidental to or formed part of political 

npon thirpoSnt is nori?r ^ The decision of the magistrate 

see also Pe Sihtti I* x upon the court either in law or fact [ibid., 

Crimes commit ((/orer.or) (1001>), 71 L. J. (i- ^0 

in order to constitntp nn iv ^ri.uchists are not regarded as political offences, as, 
more parties in the T. ^ political character, there must be two oi 

choice on the other •inrl to impose the government of their own 

personal reasons Imf ir^ ^ done must be committed not for private or 

s, but in pursuance of that object {He Metinier, [lSff4] 2 Q. B. 


Tt 
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Sect. 8. 

Procedure 

on 

Extradition. 


requisition for his surrender has in fact been made with a view 
to try or punish him for an offence of a political character (/). 

The accused person may show that there is no provision made 

by the law of the state demanding his extradition, or by arrange- 

ment therewith, such as is made by the law of England (tti), that he 
shall not be detained or tried for an offence (n) committed before 
his surrender other than the extradition crime proved by the facts 
on which the requisition for surrender is grounded (o). 

The accused person may call evidence of his nationality when that Evidence of 
question is material (p), and may call evidence to j^rove an alibi, nationality, 
and such evidence would certainly be received (q). 

The magistrate may impound goods in order that they may be AVitnesses. 
produced at the trial abroad, but he cannot do so after he has 
committed the accused (r). 

954. The magistrate must, if required so to do by a Secretary of impounding 
State, for the purposes of any criminal matter pending in any court 
or tribunal of any foreign State, take the evidence of every 
witness appearing before him for the purpose in like manner as if 
such witness appeared on a charge against some defendant for an 
indictable offence (.s). The evidence may be taken in the presence 
or absence of the person charged. Witnesses may, after payment or 
tender of a reasonable sum for costs and expenses, be compelled to 

(/) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 3 (1). A plea that the demand 
is not made in good faith or in the interests of justice can only he addiessed to 
the Secretary of State, for the court will not pennit argument'on the point that 
a friendly State is not acting in good faith in making its application for 
surrender; that is not a question which the judicial authorities of this country 
have any power to entertain (He Artou, [1800] 1 U. E. 108, Lord Hussell 
OF Killowex, O.J., at p. lloj. 

(m) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 19. 

(a) Including all criminal olfences, but not disobedience to an order of court 
in a civil action punishable by attachment (Hoolei/ v- U’hetham (1880), 15 
Ch. 1). 435, C. A. ; see also title Contempt of Court, Attachment and 
Committal, Vol. VII., p. 324). 

(o) Extradition Act, 1870 (33 & 34 \ict. c. 52), s. 3 (2). In all cases except 

those of China and Siam the provision here referred to is found in the treaty ; 
and see He Buuvier (1872), 42 L. J, (q. b.) 17. AA^here a fugitive criminal is 
charged with two olfences, one of which is not an extradition crime, the 
magistrate must make it clear that the crime in respect of which the prisoner is 
committed lor extradition is that which is an extradition crime (H. v. IV/x fl90‘>l 
18T. L. K. 231). ^ ^ 

( p) He Oueriu (1888), 58 L. J. (m. c.) 42. In this case the magistrate’s 
decision upon the question of the nationality of the pnsoiier was questioned, and 
the court, being unable to decide upon the matter of fact, directed an issue to 
be tried before a judge and jury which terminated in a finding that the prisoner 
was not an English subject, and he was consequently suiTendered. Arriving in 
France he was condemned to penal servitude for life and transported to 'the 
French penal settlement, known as Devil’s Island, in French Guiana. From this 
])lace he escaped to England, whence his extradition was again demanded in 
1907. He set up a similar plea, namely, that he was a British subject and 
therefore not liable to be suirendered, and on this occasion lie did so success- 

1 1 J > was refused (H. v. Brixton Hrison {(jovernor). Ex parte 

Guerin (1907), Tirixe^, 15th June). 

(ry) H. V. Allen and Taylor (1888), cited in Clarke on Extradition, 4th ed., 
p. 252. 

(r) H. V. Lnshinyton, Ex parte Otto, [1894] 1 Q. B. 420; He Borovshi and 
Weinhaum, Ex parte iialaman, [1902] 2 K. B. 312. 

(s) As to the manner of taking such evidence, see title Criminal Law Aim 
Procedure, Vol. IX., pp, 246, 311 seq. 
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Sect. 3. 
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on 

Extradition. 

Obtaining 
testimony of 
witness. 


Bail. 


Magistrate’s 

<liscretion. 

Committal to 
prison. 


attend and give evidence, and answer questions and produce docu- 
ments {() in like manner as in the case of a charge preferred for 
an indictable offence {n). 

955 . The testimony of any witness may be obtained in relation 
to any criminal matter pending in any court or tribunal in a foreign 
state in like manner as it may be obtained in relation to any civil 
matter under the Foreign Tribunals Evidence Act, 1856 (r), and 
the provisions of that Act may be construed as if the term ** civil 
matter ” included a criminal matter, and the term “ cause ” included 
a i^roceeding against a criminal (w). 


Sub-Sect. o,^BaiL 


956 . The magistrate before whom a fugitive criminal is brought 
may admit him to bail pending the inquiry (a). After a committal 
for the purpose of surrender the King’s Bench Division or, in 
vacation, any judge thereof may admit to bail, but the statutorr 
light of a person committed for trial for misdemeanour to be 
released on bail (h) does not extend to persons committed with a 
view to their surrender under an extradition treaty (c). 

ihe granting of bail is discretionary, and a prisoner charged 
with an extradition crime is in the same position as a defendant 
under remand on a charge of misdemeanour in that he has no right 

0 bail under the Indictable Offences Act, 1848 (d), while under 
remand (c). 


u . — or Uiscnanje* 

, , Diagistrate, exercising his discretion, must either couifflil 

e piisoner to prison to await extradition or discharge him (/)■ 

958 . If he commits such criminal to prison, he must commit 
im (ffj to the Mid dlesex House of Detention (/;) or to some other 

(t) R V. Daye, [1908] 2 K. B. 333. 

S ^ «0)- s- 5- 

GyO Fv'f Evidexce, Vol. XIII., pp. 630 etseq. 

apply in 2^- t£s section does not 

(ni “ This ir Vi ° matter of a political character, 

exercised hv h« is historical, and has long been 

scribe this \vpI1 t ° legislature had meant to curtail or circuin- 

res enrcw intention Avould have been carried out by 

‘Tdi t‘ ™ T’ Ik* 

clear that themno-’ ? extend over a long period of time, and it is al»o 

Hm (B V Sm/sb?/r 7 ^ admit the defendant to bail as often as he remands 

see also B,v Pall I^ord Eussell oe Killowen, G.J., at p. 621 , 

(1908), Times', 18th Novembelo March; R. y. Knnau 
('/) 11 & 12 Viet. c. 42. 

p. 319. ' ^''pra ; see title Ceiminae Law and Peoceduee, Vol. iX-. 

(33 & 34 Viet, c ooi s 10 

Al2Le7[f894™2 *Q B though there is more than one charge {Re 

thi wSty^rfLondo,?! IS®® (^1 * ^2 Viet. c. 41), s. 89 (3), 

nd the county of Middlesex are deemed one county fo 
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prison in Middlosox, there to await the warrant of the Secretary of 

State for his surrender, and must send to the Secretary of State a 

certificate of the committal and such report upon the case as he 
may think fit (i). 


Sect. 3. 

Procedure 

on 

Extradition. 


959. The warrant of committal should describe the offence in the Warrant of 
terms used in English law, and should state that the offence con- committal, 
stitutes an offence named in the foreign version of the treaty ( j), and 
the date of the commission of the offence should also appear (k). 


960. When the prisoner is committed to prison, the committing 
magistrate, if of opinion that it will be dangerous to the life or 
prejudicial to the health of the prisoner to remove him to prison 
may order him to be held in custody at the place in which he 
for the time being is, or at any other place named in the order to 
which the magistrate thinks he can be removed without danger 

to his life or prejudice to his health. In such a case the form of 
warrant may be varied accordingly (/). 


Illness of 
prisoner. 


Suu-Sect. Application for Habeas Corpus. 

961. An application for a writ of habeas corpus may be made by .Application 
the piisoner to test the validity of his commitment in accordance habeas 
with the procedure specified elsewhere (m). 

962. Counsel for the Crown shows cause against the rule, then 

counsel is heard for the prisoner, counsel for the Crown having a 
right to reply. ® 


963. The court hearing the application is not a court of' appeal Duty of the 

fiom the magistrate on questions of fact, but has only to see 

that he liad such evidence before him as gave him authority and 
jurisdiction to commit (nj. 


964. The court will not review the decision of the magistrate if 
there was any evidence before him to justify commitment. The 
sutiicieiicy of such evidence is a question entirely for the ma"is- 
tiate (o). It IS only when there was no evidence before the 
magistrate that the court will interfere (a). Should evidence be 


legal proceediugs, and in practice Drixton Prison is substituted for the Middlesex 
ilou!<o ot JJeteiitioii. 

(i) Extradition Act 1870 (3:i & 34 Yict. c. 52), s. 10. For the form of thi 
Scdiri committal, see Extradition Act, 1870 (33 & 34 Viet. c. 52) 


(/.•) J!. V. Asl, forth (1892), 8 T. L. R. 283. 

(0 Extradition Act, 1895 (58 & 59 Viet. c. 33) s 1 (3) 

(n) lie Arton (No. 2), supra. 

(o) Kx paru Iluyuet {liiTi), 29 L. T. 41; Ite Comihaue T PRO i 

i f '’iiRrir u ®b'^4io 
n L e"(k. B ) J 35 iOorernor) 0902 

(a) R. V. Maurer, supra. 


SafHcicncyof 

evideuce. 
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on 

Extradition. 


Trial of issue. 


Appeal, 


When 

prisoner may 
be surren- 
dered. 


Warrant of 
Secretary of 
State. 


forthcoming after the committal which raises a doubt as to the 
identity of the prisoner, the court will not consider such evidence, 
but will leave the matter to the decision of the Secretary of State (6). 
The court will review the evidence given before the magistrate as to 
the nationality of the accused when that is material, for that is a 
matter of fact which is essential to the existence of the magistrate’s 
jurisdiction (c). The court will consider arguments that the crime 
charged is not 'ftdthin the scope of the Act or the treaty, or that the 
crime charged is an oflence of a political character, or that there 
was no evidence before the magistrate upon wiich he could 
exercise his discretion whether he would commit or not (d). 

965. Upon the argument of an order nisi, the court or judge 

may direct any issue or issues of fact in dispute to be referred to 

a master for his report thereon, or to be tried by a judge and jury 

01 a judge without a jury in the same manner as other issues of 
fact are tried {e), 

966. No appeal lies from the decision of the King’s Bench Divi- 
sion upon an application for a writ of habeas corpus or upon the 
return to such writ(/), but an independent application may be 
made to the Lord Chancellor (g). 




kJUt f C/f uc/ . 


^ committed to prison cannot be surrendered until 

a ei le expiiation of fifteen days, nor, if a widt of habeas corpus is 

issued until the decision of the court has been uiven. The Secretary 
ot btate may extend such period (h). 

968. The Secretary of State, by v^arrant (i) under his hand and 
seal, orders the fugitive criminal to be surrendered to such person 

opinion be duly authorised to receive the fugitive 
siirvon u ^ ^ foreign State from which the requisition for the 

qpnnrrli'n^i ‘"’-od such fugitive criminal is surrendered 

bnlfl to whom such warrant is directed may 

of thp custody and convey him within the jurisdiction 

custodvViPnf should such criminal escape out of such 

from lUfnl oro alien in the same manner as a person escaping 
Horn lav fill custody m England {k). 


{>') 

(<■ 
parte 


0 fleateny, {(Governor) (1902) 71 L. J. (k. B.) 935. 

le Guerin (1907). Vl’i 1 oJh fune.^ 

supra. ' ^ Siletti, R. v. Holloway Prison {Governor), 

{/) Crown Office Rules 190fi r 9 'ii . p ^ . 

(/) Ex Darfp TT' ’ 7 ? 77 /* Ouen?}, supra. . , 

S«s‘Srmcl; L. “ifai.) »d'i"t'i£ 

elayed bevoml W ^ 52), s. 


delayed beyond " - /b ^ s- H- If the surrender n 

custodyand obtain his fugitive may claim to be discharged from 

(i) fbitTn 
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969. A fugitive criminal who has been accused or convicted of Sect. .3. 

an offence within English jurisdiction other than that for which his Procedure 

surrender has been demanded by the foreign State cannot be sur- on 

rendered until his acquittal or the expiry of his sentence, as the case -Extraition. 
may be (1). 

Offence 

970. Where a fugitive offender is demanded by more than one EnSh 
foreign otate the claims rank in the order of their reception (jn), jurisdiction. 

Sub-Sect. 9.— Discharge after Committal. moreThin^ 

971. If the fugitive criminal who has been committed for extra- Dtchlri 
dition IS not surrendered and conveyed out of the United Kingdom after ® 
^uthin two months after such committal, or if a writ of habeas corpus 

is issued after the decision of the court upon the return to the writ • 
any judge of the High Court may, upon application made to him’ 
by or on behalf of the criminal and upon proof that reasonable 
notice of his intention to make such application has been given to 
the Secietaiy of State, order the criminal to be discharged out of 
custody unless sufficient cause is shown to the contrary (h). 


Sect. A.— Extradition of Offenders from British Possessions. 

972. When the Extradition Acts are applied by Order in Council Application of 
to any tieaty, unless by such Order it is otherwise provided they Acts to 
extend to every British possession (o), but with certain modifica- 

tions ( p). possession. 


973. The requisition for surrender is made to the governor (a 
by any person recognised by that governor as a consul-general 
consul, or vice-consul (b), or, if the fugitive criminal has escaper 
from a colony or dependency of the foreign State on behalf oi 

(0, Extradition Act, 1870 (33 & 34 Viet. c. 52). s. 3 (3). Proceedings up 

a claim for extradition by a foreign State may be instituted before the senten 

has expired and an order of committal for extradition made to take effect uoi 

such expiry, ari^J the pnsoner may be surrendered under such order althom 

at the date of the surrender, but not at the date of the extradition proceedki 

the fugitive had become by the law of the foreign country exempted fro 

prosecution by reason of lapse o time (It. v. Brixton Prism [Governorl Ex Z 

Kaa der Aawera, [190/] 2 K. B. 157). In that case Lord AlverstoWe 0 

declined to express an opinion as to the validity of proceedings for coinmitt 

taken a ter such a period had elapsed as would prevent the offencHe r 
subject to punishDient in the foreign country. ueic 

(^m) R. V. Kums (1900), ThBes, .‘ioth April."^* 

(n) Extradition Act, 1870 & 34 Viet r 50^ b lo u 

of political offences, s^e p. 408, ante to discharge m cas 

(o) Ibid., 8 17. By s 26 the term “ British possession ” means any colom 
plantation, isdand territm-y, or settlement within His Majesty’s dominfons 
not within the United Kingdom the Channel Islands, ind the Isle of Man 
and all colonies, plantations, is ands, territories, and settlements undefon 
legislature are deemed to be one British possession. 

(p) As to suspension of the operation of the Extradition Acts in Britis 
possessions, see title Dependencies and Colonies, Vol. X., p. 563. 

V means any person or persons administering the government of ■ 

(3)‘U3T«c';:ito5, A.., 1.7; 


Requisition 
for surrender. 



418 


Extradition and Fugitive Offenders. 


Sect. 4. 

Extradition 
of Offenders 
from British 
Posses- 
sions. 

No warrant 
required. 

Remand or 
committal. 

Powers of 
judges. 


Extradition 
treaties with 
Indian native 
States. 


Application to 
Home Office. 


How mads. 


Indemnity as 
to expenses. 


which the requisition is made, as the governor of such colony or 
dependency (c). 

974. No warrant of a Secretary of State is required, and the 
governor of the British possession may do all that can be done in 
such a case by a Secretary of State and police magistrate or either 
of them (d). 

975. The fugitive criminal may be remanded or committed («) 
to any prison in the British possession. 

976. A judge of any court exercising in the British possession 
the like powers as are exercised in England by the King’s Bench 
Division may exercise the powder of discharging a criminal when 
not conveyed within two months out of such British possession (/). 

977. The Extradition Acts do not affect the lawful powers of His 
Majesty or the Governor-General of India in Council to make treaties 
for the extradition of criminals with Indian native States or with 
other Asiatic States conterminous with British India, and to carry 
into execution the provisions of any such treaties (g). 


Sect. 5. — Extradition of Offenders from Foreign States, 

978. Any person may apply for the extradition of a fugitive 
criminal guilty of an extradition crime(/0 who has fled to a foreign 
country which has entered into an extradition treaty with the United 
Kingdom (i). The application is made to the Secretary of State 
for the Home Department (/c), with a statement of the facts of the 
case and the necessary information to enable the fugitive to be 
arrested, together with a warrant of arrest {1), a sufficient descrip- 
tion of the fugitive, and any other forms required by the treaty 
applying to the particular case (m), 

979. Except in cases where the application is by the Public 
Prosecutor, an indemnity in respect of expenses is also required by 
the Secretary of State for the Home Department (?i). 

c) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 17 (1). 

d) Ibid,, s. 17 (2). w 

(e) Ibid,, s. 17 (3). 

A i f* G); to suspension of operation of the Extradition 

Acts m Biitish possessions when the surrender of fugitive criminals is 
for by the legislature (which, by the Extradition Act, 1870 (33 & 34 Viet. c. olh 
ij -5’ person or persons who can exercise legislative authority in 

British possession, and, where there are local legislatures as well as a 
mgislature, means the central legislature only), see title Dependencies A 

OLONiES, VoL X., pp. 563, 564, and in addition to the Orders in Council t o 
specified, see Orders in Council (British India), 21st November, 

/th March, 1904 ; (Tnnidad), 28th June, 1880. , 

(Sf) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 23 ; see also title 

Dependencies and Colonies, Vol. X., pp. 603, 621. 

(h) See p. 406, ante. * * 

(t) For a hat of such countries and the dates of the treaties, see p. 404, ante- 
be co^snlte^^^ treaty governing the particular case should in every ca 

k) See title Constitutional Law, Vol. VII., pp. 82 et seq. 

l) As to warrants of arrest, see p. 408, ante. , 

titi^ suppUed by the Home Office for the special purposes ot 

(n) Ibid, 
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980 . The warrant of arrest and copies of the depositions are ^ect. 5. 

forwarded through the Foreign Office to the British Representative Extradition 
in the country where the fugitive is believed to be, and it is the of Offenders 
duty of such Representative to make a formal application to the from 
Sovereign or President of the foreign State for the arrest and Foreign 

surrender of the fugitive (o). States. 

981 . When a person extradited from a foreign State is brought Trial of 

to trial in England, the trial is conducted in every respect as if offenders sur- 
it were an ordinary criminal trial, and the same rules of procedure f by 
and evidence are applied (p). 


Part II.— Surrender of Fugitive Offenders 
between different Portions of the 
British Dominions. 


Sect. 1. — Persons and Offences to u'hich the Statutory Provisions 

apply. 

Suii-Sect. Application of the iStatntory Provisions hy Order in Council and 

Local Act or Ordinance. 


982 . The Act governing this matter is the Fugitive Offenders Orders in 
Act, 1881 {q). His Majesty in Council may from time to time Council, 
make Orders for the purposes of the Act and revoke and vary any 
Orders so made, and every Order so made, while in force, has statutory 
effect(r). The Order, however, must be laid before Parliament as 
soon as may be after it is made (s). 


983 . By Order in Council, Part II. (f) of the Act may be 
applied (u) to groups of British possessions (v), and by Order in 


(o) In the United States of America the application for arrest may be made 
direct to the particular court having jurisdiction to arrest the fugitive by the 
consular officer or some other person duly authorised by the diplomatic repre- 
sentative (Benson v. McMahon (1887), 127 U. S. 457 ; Revised Statutes of the 
United States, s. 5270; and see title Constitutional Law, Vol. VI., p. 428) 

{})) A prisoner may be tried in England even if the name under which he was 
surrendered be not his true name {R. v. Fin/ccl stein and Truscovitch (1886) 16 

Cox, C. C. 107); see title Ciuminal Law and Pkocedure, Vol. IX., pp. 335 

et sey. 

(q) 44 & 45 Viet. c. 69, referred to, in this part of the title, as “ the Act ” 
r) Ibid., s. 61. 

^s) Ibid. 

it) This part deals with the inter-colonial backing of warrants and offences 
(d) Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 12. 

(y) See Statutory Rules and Orders Revised, Vol. V., Fugitive Criminal 
pp. 324—627. The following groupings have been made by Orders in Council •— 
26rd August, 1886, New South Wales, Victoria, South Australia, Queensland 
New Zealand, Tasmania, Western Australia, Fiji; 29th November, 1884 s l’ 
West Indies— Jamaica, Turk’s and Caicos Islands, British Guiana, Trinidad’ 
Tobago, Leeward Islands, Barbados, St. Vincent, Grenada, St. Lucia] Bahamas’ 

E E 2 


Application 
of provisions 
to British 
possessions. 
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Application 
to places out- 
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dominions. 

Incorporation 
with Imperial 
Act of local 
Ordinance. 


Council the application may be limited by such conditions, exceptions 
and qualifications as may be deemed expedient (zi;). 

984. By Order in Council His Majesty may, from time to time, 
direct that the Act shall apply to a place outside his dominions (a:) 
as if such place were a British possession (y). 

985. By Order in Council the Crown may incorporate (a) with 
the Imperial Act any Actor Ordinance passed by the legislature {b) of 
a British possession for defining the offences committed in that 
possession to which the Imperial Act should apply (c), or for 
determining the court or person by whom and the manner in 


British Honduras; 12th December, 1885, s. 1, India, Ceylon and Straits 
Settlements; 12th December, 1885, Straits Settlements, Hong Kong, Labuan; 
28th November, 1889, Morocco Order in Council, s. 88, Statutory Rules and 
Orders Revised, Vol. V., Foivign Jurisdiction, p. 425, Morocco, Gibraltar and 
Malta; 15th March, 1893, Pacific Order in Council, a. 85, ibid.y p. 'ISd, the 
Pacific Ocean, namely, the Friendly Islands, the Navigators Islands, the Union 
Islands, the Phoenix Islands, the Ellice Islands, the Gilbert Islands, the Solomon 
Islands (so far as not within the jurisdiction of the German Empire), the Santa 
Cruz Islands, liji; 8th August, 1899, Ottoman Order in Council, s. 52, 
p. /42, the Ottoman dominions, Malta, Gibraltar’; 7th October, 1889, 
bomaliland Order in Council, s. 8, ibid., p. 173, the Somaliland Protectorate, 

1 Africa and Uganda Protectorates, British India; 

llth August, 1902. East Africa Order in Council, s. 13, ibid., p. 68, 

Uganda, Zanzibar, East Africa Protectorate, all British possessions and protec- 
torates in Africa south of the Equator; 24th October, 1904, s. 88, Statutory 
Rules and Orders, 1904, p. 224, China, Corea, Wei-hai-wei, and Hong Kon^^ 


afv. A T 1 P- ^orea, Wei-hai-wei, and Hong Jiong; 

4tn April. 1900, 8. /4, Statutory Rules and Orders, 1906, p. 253, Siam and its 

dependencies, Straits Settlements; llth May, 1906, s. 15, fiu/., p. 199, Zanzibar, 

tne Ji.st Africa and Uganda Protectorates, British India, Aden, Mauritius, all 
I5ntisa possessions and nroteefomfoa a 


Dntish possessions and protectorates in Africa south of the Equator, 

Ml) Fugitive Offenders Act, ]881 (44 & 45 Viet. c. 69), s. 12. 

^ lecent treatment of the meaning of “ dominions,” see R. v. Crewe 
[Lari), Exjmrtt Selcqome, [1910] 2 K. B. 576, per Valghan Williams, L.J., at 
F- Ver Kennedy, L. J., at p, 622. 

1 RROl • it’ ^''6“ done in the cases of Africa, s. 79 ( 1 5th October, 

Central Af repeals the last cited Order as to British 

mth Africa (East), s. 18, and Uganda Protectorate 

Hoto (South), s. 1, including Colony of Cape of Good 

Bechuanaland P » Basutoland, Orange River Colony, Transvaal, the 

Sesia ^o'ithern Rhodesia, Barotsiland, North West 

Sth aT-\,.? Protectorate, North Eastern Rhodesia 

the Nori^ Protectorate, Sierra Leone, the Lagos Protectorate, 


(8th AuZ;t T"’ I’^rkey (Ottoman Dominions) s. 

(llthMav 190^^ (llth August, 1902); Zanzibar, Sj 

iib Si Fo;eigJ JurS Statutory Rules and OrdeiS: 

S Th^ mLnf ^ c. 69), s. 32. ^ , 

legislature thp ppnf legislatures as well as a 

Viet. c. 69) fi 39 ) legislature only (Fugitive Offenders Act, 1881 (44 & 

(^■) Ibid.ls. 32 (1). 
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which jurisdiction and power under the Act should be exercised (d ) ; Sect. i. 

or for directing the payment of costs incurred in the execution of Persons and 

e Act (e ) ; or for giving effect in any manner to the Imperial Offences etc. 
Act in that possession (/). — 

986. The Act extends to the Channel Islands and the Isle of channel 
Man as If they were part of England, and the United Kingdom and isUnT* 
those islands are deemed for the purpose of the Act to be one part 
of His Majesty s dominions (y). ^ 

Sub-Sect. 2. — Application to Persons. 

hnvfnl’ Jmn provisions apply to all persons accused of Application 

having committed an offence in one part of His Majesty’s dominions to persons. 

who, haying left that part, may be found in some other part of His 
Majesty s dominions (/i). These provisions apply in like manner 
to convicts unlawfully at large before the expiration of their 

sentences (0. 

Sub-Sect. 'S. — Application to Off'ences. 

988. The statutory provisions apply to treason and piracy and Application 

which IS for the time being punishable in that part to offences, 
of His Majesty s dominions in which it was committed, either on 

indictment (/,) or information, by imprisonment with hard labour (/) 

for twelve iiionth.s or more, or by any greater punishment, and they 
so app y although the offence charged is no offence at all in tha^ 
pait ot His Majesty s dominions in which the fugitive is or to 
which be is, or is susjiected of being, on his way (w). 

llie Act applies m cases where the offence is committed before 
the coinmencement of the Act or before it is applied to a British 
possession oi to the offence, in like manner as if such offence had 
been commitled after such commencement or application («). 

Sect. 2. — Procedure. 

Sub-Sect. 1 . — Return of Fugitives. 

989. M'here a warrant has been issued in one mrf of TTic t i 
Majesty’s dominions for the apprehension of a fugitiv^ from that 
pait, any of the following authorities in another part of His 
Majesty s doiuinions in or on the way to which the fugitive is or 

IB suspected to he, that is to say, (i.) a judge of a su jierior court 

(d) Fugitive Offenders Act, 1881 (44 & 45 Viet c (Hn s 44 on 

(e) Ibid., s. :J-2 (8). ^ 

(/) I a. ^2 (■{). This has been done by Order in Coiinnil fin fori \f i 

l!i()4, in relation to Chap. IV. of the Indian E.Ktrad. ^ 0 ^^. 1 nof -th March, 

in Council dited 22nd October, 1906, in relation to ‘‘ an Act to prov’idKthe 
inore convenient administration of the Fugitive Offenders Act iKsf f 

Iinpenal Parliament -‘passed by the Parliamenr^^^ 

(g) iMipriti VO Offenders Act, 1881 (44 & 45 Viet c (iQ) « ‘^7 

(A) Ibid., s. 2. ^ 

(i) Ibid.^ s. S4. 

(i£ , punishable on a charge or otherwise 

(1) Rigorous imprisonment and any confinement in a prison combined with 

labour, by whatever name it is called. ^ ^omomea with 

(T) s- 9- 
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of warrant. 


Search 

warrant. 


of such part ; and (ii.) in the United Kingdom a Secretary of State 
and one of the magistrates of the metropolitan police court at 
Bow Street ; and (iii.) in a British possession (o) the governor (p) 
of that possession, if satisfied that the warrant was issued by some 
person having lawful authority to issue the same, may indorse such 
warrant (^7), This indorsement must be signed by the authority 
indorsing the same, and authorises all or any of the persons named 
in the indorsement and all or any of the persons to whom the 
warrant was originally directed, and also every constable (r), to 
execute the warrant, within that part of His Majesty’s dominions 
or place within which such indorsement is sufficient authority, by 
apprehending the person named in it and bringing him before some 
magistrate (s) in the said part or place (a). He need not necessarily 
be the same magistrate as is named in the indorsement (b). The 
warrant so indorsed remains effective and in force, notwithstanding 
that the person signing the warrant or such indorsement dies or 
ceases to hold office (/>), and is a sufficient authority to apprehend 
the fugitive in that part of His Majesty’s dominions in which it is 
indorsed and bring liim before a magistrate (c). 


990 . Where a warrant for the apprehension of a person accused 
of an offence has been indorsed in pursuance of any part of the 

Act, in any part of His Majesty’s dominions, or where any 

^ provides for the place of trial of a person accused 

of an offence, every court and magistrate of that part in which the 
Maiiant is indorsed, or in which the person accused of the oftence 
can )e tiied, has the same power of issuing a warrant to search for 
any property alleged to be stolen or otherwise to be unlawfully 

taken or obtained by such person, or otherwise to be the subject 

0 ^ sue 1 offence, as that court or magistrate would have if the 

been stolen or otherwise unlawfully taken or obtained 
or It the offence had been committed wholly within the jurisdiction 
of such court or magistrate (d). 

Kinffdom^ Majesty’s doininioiis, exclusive of the United 

Snn Uis MnlS^^ ; all territories and piff 

be one British which are under one legislature are deemed to 

dominions (Fug^hve 

powers and^*dutms*a^^a^^ England, any policeman or officer having the like 
(44 & 45 Viet c 69^ q constable in England (Fugitive Offenders Act, 18^5 

TV.’ * 

a sheriff orTheritf any justice of the peace, and in Scotland 

British posse^^Ti.^w^^ Channel Islands, the Isle of Man, and a 

apprehension of Prison having authoritv to issue a warrant for the 

trial (Fuf^itive OffpnH offences and to commit such persons for 

(«) /to, 126 '' 39). 

(^) Ibid. 

(c) Ibid., s. 3. 

rKocEDURE. warrants, see title CiUMiN.a, Law an® 
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991. A magistrate of any part of His Majesty’s dominions may 
issue a provisional warrant for the apprehension of a fugitive who 
is, or is suspected of being, in or on his way to that part, on such 
information and in such circumstances as would in his opinion 
justify the issue of a warrant if the offence of which the fugitive is 
accused had been committed within his jurisdiction, and such 
warrant may be backed and executed accordingly (e). 

The magistrate who issues such a provisional warrant is required 
to send a report of the issue, together with the information or a 
certified copy thereof if he is in the United Kingdom, to one of His 
Majesty’s principal Secretaries of State, and if he is in a British 
possession to the governor of that possession, and the Secretary of 
State or the governor may, if he think fit, discharge the person 
apprehended under such warrant (/). 

992. Where a fugitive or prisoner is authorised to be returned 
to any part of His Majesty’s dominions, such fugitive may be sent 
thither in any ship belonging to His Majesty or any of his subjects, 
and for this purpose the authority signing the warrant for the 
return may order the master of any ship belonging to any subject 
of His Majesty bound to the said part of those dominions to receive 
and afford a passage and subsistence during the voyage to such 
fugitive or prisoner, and to the person having him in custody, and 
to the witnesses, but such master cannot be required to receive 
more than one fugitive or prisoner for every hundred tons of his 
ship’s registered tonnage, nor more than one witness for every fifty 
tons of such tonnage (r/). The said authority must indorse or 
cause to be indorsed upon the agreement of the ship such par- 
ticulars with respect to any fugitive, prisoner or witness sent in 
her as the Board of Trade from time to time require (h). 

Every such master is required, on the ship’s arrival in the said 
part of His Majesty’s dominions, to cause such fugitive or prisoner, 
if not already in the custody of any person, to be given into the 
custody of some constable, there to be dealt with according to law. 

Every master who fails, on payment or tender of a reasonable 
amount for expenses, to comply with such an order, or to cause the 
fugitive or prisoner committed to his charge to be given into 
custody if so required, is liable upon summary conviction to a fine 
not exceeding i;o0(/). A prisoner so being removed by sea is 
deemed to be in legal custody until he reaches the place to which 
he is required to be removed ( j). 

993. If a prisoner escape from lawful custody, he may be 
retaken in the same manner as a person accused of a crime against 
the law of that part of His Majesty’s dominions to which he escapes 
may be retaken upon an escape, and a person who escapes or 


Skct, 2. 

Procedure 

Provisional 

warrant. 


Conveyance 
of fugitive, 
and wit- 
nesses. 


Escape of 
fugitive. 


(e) Fugitive Oifenders Act, 1881 (44 & 45 Yict. c. 09), s. 4. 

(/)Ihid, 

la) IhvL, 8. 27. 

Ui) (bvL 

(t) 1 bid. The penalty is recoverable in like manner as a penalty of the same 
amount under the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 00); see s. 681 

of that Act ; and for duties of the master of a ship, generally, see title Shipping 
AND Navigation. 

(/) Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 09), s. 25. 



424 


Extradition and Fugitive Offenders. 


Sect. 2. 

Procedure. 


Trial. 


Remand. 


Adjoining 
British pos- 
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attempts to escape, or who aids or attempts to aid a prisoner to 

escape, may be tried in that part of the dominions to which or 

from which the prisoner is being removed, or in which he escapes, 
or in winch he is found (/.:). 

The fugitive, when apprehended, is brought before a magistrate (f), 
w 10 hears the case in the same manner and has the same juris- 
diction and powers (as near as may be), including the power to 

a mit to bail (?»), as if the fugitive was charged with an offence 
committed within his jurisdiction (n). 

A magistrate before whom the fugitive is brought w’ho has no 

power to exercise jurisdiction must order the fugitive to be brought 

le ore some other magistrate having such pow’er, and that order 
must be obeyed (u). 

A fugitive apprehended on a provisional warrant may be from 
ime 0 ime remanded for such reasonable time, not exceeding 
seven ays at any one time, as in the circumstances seems requisite 
tor the production of an indorsed w'arrant (p). 

possessions adjoin, a person accused of 
vnvr? committed on or wdthin the distance of five hundred 

boundary of such possessions may be 
‘ PP n e , I iGd and punished in either of such possessions (j). 

nf offence is committed on any person or in respect 

^ carriage, cart, or vehicle whatsoever 

in n nn • **^1? ^oy vessel whatsoever employed 

aeciiqpd ioland navigation, the person 

thronaVi o ^^'^od in any British possession 

passed in ° . winch such carriage, cart, vehicle, or vessel 

offence w-iq ' journey or voyage during which the 

part of the ®ide, bank, centre, or other 

^vhicli tlip pnrrf ' Canal, or inland navigation along 

such iournpv or vessel passed in the course of 

a person nnv hoT'-'Pf # boundary of any British possession, 

y lied for such off ence in any British possession of 

IS TIW?!!"''® Act, 1881 (41 & 45 Vict. c. 691 <» 98 

or one of thTotLr'ma^itrat’ of the metropo'litan police couifs 

in Scotland the sheriff i^ietropolitan police court at Bow Street; 

in Ireland one of of Edinburgh ; 

district; and in a ^^^i^jtrates of the Dublin metropolitan police 

^ niitish nossessmn o j....- . a .1 ^ 
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■which it is the boundary (s). These provisions are, however, not to Sect. 2. 

authorise the trial for such offence of a person who is not a British Procedure. 

subject where it is not shown that the offence was committed in a — 
British possession (s). 

996. A person accused of the offence, under whatever name it is False 
known, of swearing or making any false deposition, or of giving or deposiUous. 
fabricating any false evidence, for the purposes of the Act, may be 

tried in that part of His Majesty’s dominions in which such 
deposition or evidence is used or in which the same was sworn, 
made, given, or fabricated, as the case may require (/). 

997. Where any part of the Act provides for the place of trial Place of 
of a person accused of an offence, that offence, for all purposes of 

and incidental to the apprehension, trial and punishment of such 
person, and of and incidental to any proceedings and matters 
preliminary, incidental to, or consequential thereon, and of and 
incidental to the jurisdiction of any court, constable, or officer with 
reference to such offence, and to any person accused of such 
offence, is deemed to have been committed in any place in which 
the person accused of the offence can he tried for it; and such 

person may be punished in accordance with the Courts (Colonial) 

Jurisdiction Act, 1874(a). 


998. Where a person accused of an offence can, by reason of 
the nature of tlie offence or of the place in which it was com- 
mitted or otherwise, be tried for the offence in more than one 
part of His Majesty’s dominions, a warrant for the apprehension 
of such person may he issued in any part of those dominions in 
which he can, if lie is there, he tried; and each part of the Act 
applies as if the offence had been committed in that jiart of His 
Majesty’s dominions where such warrant is issued, and such person 
may be appreliended and returned in pursuance of that Act not- 
withstanding that in the place in which he is apprehended a court 
has jurisdiction to try him(j:). If such person is apprehended in 
the United Kingdom a Secretary of State, and if he is apprehended 
in a British possession the governor of that possession, may if 
satisfied that, having regard to the place where the witnesses ’for 
the prosecution and for the defence are to be found and to all the 
circumstances of the case(,(/), it would be conducive to the interests 
of justice so to do, order such person to be tried in the part of His 
Majesty’s dominions in which he is apprehended, and in such 

case any warrant previously issued for his return is not to be 
executed (a). 

999 . Where a person accused of an offence is in custody in 
some part of His Majesty’s d ominions, and the offence is one for 

(») Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 21. 

H) Ihid.y 8 . 22 . 

(i) Ibid., s. 23; see the Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 
vict. c. 2/). ^ 

(x) Fi.gitive Offenders Act, 1881 (44 & 45 Vict. c. 69), s. 33 ; see also title 
Dependencies and Colonies, Vol. X., pp. 503 et seq ., 557. 

()/) Conveniei^e maybe such a circumstance (/f. V. Kyncr (1903), 68 J. P 142) 

(a) 1-ugitive Offenders Act, 1881 (44 & 45 Vict. c. 69), s. 33 ; see also title 
Dependencies and Colonies, Vol. X., pp. 503, 557 
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more than 
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Where 
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or in respect of which, by reason of the nature thereof or of the 
place in which it was committed or otherwise, a person may be 
tried in some other part of His Majesty’s dominions, in such case 
a superior court (b), and also, if such person is in the United 
Kingdom, a Secretary of State, and, if he is in a British possession, 
the governor of that possession, if satisfied that, having regard to 
the place where the witnesses for the prosecution and for the 
defence are to be found and to all the circumstances of the case, 
it would be conducive to the interests of justice so to do, may by 
warrant direct the removal of such offender to some other part of 
His Majesty’s dominions in which he can be tried, and the offender 
may be returned and, if not prosecuted or acquitted, sent back free 
of cost in like manner as if he were a fugitive returned in pursuance 
of Part L of the Act (c), and the warrant were a warrant for the return 
of such fugitive, and the provisions of the Act apply accordingly (d). 

^ 1000 . If the indorsed warrant for the apprehension of the fugitive 
IS duly authenticated, and such evidence (c) is produced as, subject 
to the provisions of the Act, according to the law ordinarily 
administered by the magistrate, raises a strong or probable pre- 
sumption that the fugitive committed the offence mentioned in 
the wai rant (y ) and that the offence is one to which Part L 
0 the Act applies (y), the magistrate must commit the fugitive 
0 piison to await his return (//). A magistrate may take deposi- 
tions {i) m the absence of the fugitive in like manner as if such 
pel son were present and accused of the offence before him. 

epositions, whether taken in the absence of the fugitive or other- 
wise, and copies thereof, and official certificates of, or judicial 
documents stating, facts, may, if duly authenticated (/c), be received 


TiS the Court of Appeal and the High Court of 

Justiciary ; in Ireland, the Court of 

cou^t hivi'no- Court of Justice at Dublin ; in a British possession, any 

vested in tlio T?' criminal jurisdiction to that which is 

be determiiiPfl if Justice in England, or such court or judge as may 

Act 18S1 (44 X ordinance of that possession (Fugitive Offenders 

Act, ISbl (-14 A 4o \ict. c. C9), s. 391 

c) See pp.^ 21 , 423, an^e. 

U) c. 69), s. 35. 

Pr Jo» fSi 7 ’^® be proved by evidence {R. v. Brtxton 

Vol. XIII nT 4si''4Q'> [1907] 1 K. B. 696); see title Evidence_, 

(7 Edw. 7 c ?6i Evidence (Colonial Statutes) Act, 190' 

( f] Fuiritive hffo ri Dependencies and Colonies, Vol. X., p- oD. 

(^)Veef Viet. c. 69), s. 5. 

sumption must act only wben there is a strong and probable pre- 

nT^he superior committed the offence, but whether or 

before the review the question whether the mattery 

(A. V. Vpner (l 9 () 3 ),^ 68^j®p|‘ 140 °"“ °*’P™bable presumption yet undecide 

(Flgiff tr Offeudm Ac[ 1881 ^(^4 V^‘f "P°“ 

judikl documenrit‘^tP°“V“® thereof and official certificates of a 

purposes of the Am tacts are to be deemed duly authenticated for t 

being by law or if'tp ^’’thenticated in manner provided for the tun 

signature of a hid OP ^7 Purport to be signed by or authenticated by th 
in which tL Lme the partof His Majesty’s dominions 

issued, taken, or made, and are authenticated either by 
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in evidence in the proceedings under the Act, but nothing in the 2 . 

Act is to authorise the reception of any such depositions, copies, Procedure, 
certificates, or documents in evidence against a person upon his trial 

for an offence (0- 

1001 . When the magistrate commits the fugitive to prison he Committal or 
must inform the fugitive that he will not be surrendered until after discharge, 
the expiration of fifteen days, and that he has a right to apply for 

a writ of habeas corpus or other like process (m). The magistrate 
must also send a certificate of the committal and such report of the 
case as he may think fit, if in the United Kingdom to a Secretary 
of State, and if in a British possession, to the governor of that 
possession (u). 

The application for a writ of habeas corpus is made in the same Application 
way as the application for the same writ where the applicant is habeas 
committed for extradition {«). No appeal lies from the decision of 
the King’s Bench Division to the Court of Appeal/;). 

1002 . Upn the expiration of fifteen days after a fugitive has Surrender, 
been committed to prison to await his return, or if a writ of habeas 

corpus or other like process is issued with reference to such fugitive 
by a superior court, after tbe final decision of the court in the case, 
if the fugitive is so committed in the United Kingdom a Secre- 
tary of State, or if the fugitive is so committed in a British 
possession tbe governor of that possession, may, if be thinks it 
just, by warrant under his hand order the fugitive to be returned 
to that part of Uis Majesty's dominions from which he is a fugitive, 
and for that purpose to be delivered into the custody of the persons 
to whom the warrant is addressed, or of some one or more of them, 
and to be held in custody, and conveyed by sea or otherwise to the 
said part of His Majesty’s dominions, to be dealt with there in due 
course of law as if he had been there apprehended, and such warrant 
must be forthwith executed according to the tenor thereof. Tbe 
governor or other chief officer of any prison, on request of any 
person having the custody of a fugitive under any such warrant, 
and on ])ayment or tender of a reasonable amount for expenses,' 
must receive such fugitive and detain him for such reasonable time 
as may be requested by the said person for the purpose of the 
proper execution of the warrant {q). 

1003 . If a fugitive, who has been committed to prison in nischarge 
any part of His Majesty s dominions to await his return, is not after 

committal. 

the oath (including aflinnation or declaration (Fiiptivo OlTenders Act. 1881 
(44 & Ad Vict. c. 09), s. 8)) of some witness, or by beinp: sealed with the ofKcial 
seal of a Secretary of State, or with the public seal of a British possession, or of a 
Colonial Secretary, or of some secretary or minister administering? a department 
of the government of a British possession. All courts and magistrates must 
take judicial notice of every such seal as is here mentioned, and must admit in 

evidence, without further proof, the documents authenticated by it (ibid., s. 291 

(/) Jhid.^ s. 29. V . 

(//j) Ihid.f s. 5. 

/f) Ibid. 

(o) See p. 415, 

(p) ILv.nrixtoii Prison (Governor), IJx parte Savarkar (1910), 26T. L. E. 561, 

G. A. ^ 

(q) Fugitive Offenders Act, 1881 (44 & 45 Vict, c. 69), s. 6. 
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conveyed out of that part within one month after such committal, a 

superior court, upon application by or on behalf of the fugitive 

and upon proof that reasonable notice of the intention to make such 

application has been given, if the said part is the United Kingdom, 

to a Secietary of State, and if the said part is a British possession 

0 t le governor of the possession, may, unless sufficient cause is 

shown to the contrary, order the fugitive to be discharged out 
of custody (?•). ° 

heie it is made to appear to a superior court (s) that by reason 

0 the tuvial nature of the case, or by reason of the application 

01 he leturn of a fugitive not being made in good faith in the 
m eiests of justice or otherwise, it would, having regard to the 

istance, to the facilities for communication, and to all the circum- 
s ances of the case, be unjust, or oppressive, or too severe a punish- 
ment to return the fugitive either at all or until the expiration of 
a certain period, such court may discharge the fugitive, either 
absolutely or on bail, or order that he shall not be returned until 
a ei le expiration of the period named in the order, or may make 
such other order as to the court seems just (t). 

accused of an offence and returned to any 

Fn’i s dominions either is not prosecuted for the 

sa d offence within six months after his arrival in that part, or is 

acqui ted of the said offence, then if that part is the United 

Secretary of State, and if that part is a British posses- 
renlti that possession, may, if he think fit, on the 

\vi?h o ?. cause him to be sent back free of cost and 

1 1 as iitUe delay as possible to the part of His Majesty’s dominions 

innT apprehended (a). 

mnv Lieutenant or the Chief Secretary 

nowpv^ vpcff ^ Secretary of State, execute any portion of the 
poveis vested m a Secretary of State by Part I. of the Act(r). 

Sun Seci. 2. Inier-Coloiital hacking of Warrants. 

of possession, of a group to which Part II- 

hension . ‘ PP ^ warrant has been issued for the appre- 

accused of an offence punishable in that 

(J S Courts 69). s- '• 

expression in tlie FulftAe ®\’ 9 enor court within the meaning of that 
jurisdiction to enLrtaif n ‘ & 4o Viet. c. 69), ha 

Act, where that aimlieafi'nn h PP relief by the applicant unfler that 

Bench Division (II v Hr’ . adjudicated upon in the Dnigs 

T. D- Ih oGI C A ) {Governor), £ j_,arte Sewarkar (1910), 2b 

«, 69), .. 10. n. t.rf. 

tried by a iuclo-e alonp ^ provisions of a statute in operation in India be 
return to India ^ id f is not a ground^ for saying that hi3 

Hrixtnn Prison (Gorerno,-) “"6 uppressive within this section {B. V. 

(u) Fmritivo J Savarkar, supra). 

permissive only and a^fu"-’F*^’ 69). s. 8. This section w 

(»)):“ f” TSi..: 

(«) SsiZl S'ph'isf * <6 ™' «• 69), «■ 1 1 ■ 
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possession, and such person is, or is suspected of being, in or on Sect. 2. 
the way to another British possession of the same group, a Procedure. 

magistrate in the last-mentioned possession, if satisfied that the 

warrant was issued by a person having lawful authority to issue 
the same, may indorse such warrant (i), and the warrant so 
indorsed is a sufficient authority to apprehend, within the juris- 
diction of the indorsing magistrate, the person named in the 
warrant and bring him before the indorsing magistrate or some 
other magistrate in the same possession (c). 

1007. Where a person required to give evidence on behalf of the Summonsesto 
prosecutor 01 defendant on a charge for an oftence punishable by witnesses, 
law in a British possession of such a group is or is suspected of 

being in or on his way to any other possession of the same 
group, a judge, magistrate, or other officer who would have lawful 
authority to issue a summons (d) requiring the attendance of such 
witness, if the witness were witliin his jurisdiction, may issue a 
pmmons for the attendance of such witness, and a magistrate 
in any other possession of the same group, if satisfied that the 
summons was issued by some judge, magistrate, or officer havinir 
lawful authority so to do, may indorse the summons with his name” 
and the witness, on seivice in tliat possession of the summons so 
indorsed, and 011 payment or tender of a reasonable amount for’ his 
expenses, must obey the summons, and in default is liable to be 
tried and punished eithei in the possession in which he is served or 
in the possession in which the summons was issued, and is liable 
to the punishment imposed by the law of the possession in which he 
is tried for the failure of a witness to obey such a summons (r) 

1008. A magistrate in a British possession of such a group (/’) p • ■ 
before the indorsement of a warrant for the apprehension of any ™nts 
person, may issue a provisional warrant for the apprehension of 

that person on such information and in such circumstances as 
would, in his opinion, justify the issue of a warrant if the offence of 
which such person is accused were an offence punishable by the law 
of the said possession, and had been committed within his jurisdic- 
tion, and such warrant may be backed and executed accordingly • 
provided that a person arrested under such provisional warrant 

warrant is produced and 
indorsed within such reasonable time as may in the circumstances 
seem requisite (g), 

1009. The magistrate before whom a person so apprehended is Return of 
brought, if he is satisfied that the warrant is duly authenticated and prisoner, 
was issued by a person having lawful authority to issue the same 

and IS satisfied by evidence on oath that the prisoner is the person 


(ft) See p. 422, rmte. 

irj Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 13. 

(d) Ihis incliKies any subpoena or other process for requirintr 

of a witness {ibid., e. 15). ® 

(e) Ibid. 

if) See note (v), p. 419, anfe. 

{g) Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 16. 


the attendance 
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named or otherwise described in the warrant, may order such 
prisoner to be returned to the British possession in which the 
warrant was issued, and for that purpose to be delivered into the 
custody of the persons to w’hom the warrant is addressed, or of 
any one or more of them, and to be held in custody and conveyed 
by sea or otherwise into that possession, there to be dealt with 
according to law as if he had been there apprehended. Such order 
for return may be made by warrant under the hand of the 
magistrate making it, and may be executed according to the 
tenor thereof. A magistrate, so far as is requisite for the exercise 
of these powers, has the same power, including the pow'er to remand 
a prisoner and admit him to bail, as he has in the case of a person 
apprehended under a warrant issued by him (h). 

1010. Where the return of a prisoner is sought or ordered, the 
court or magistrate may discharge the prisoner either absolutely or 
on bail, or order tliat he shall not be returned until after the 
expiration of the period named in the order, or may make such 
other order as to the magistrate or court seems just. Any order 
or refusal to make an order of discharge by a magistrate under 
this section is subject to an appeal to a superior court (i). 

1011. If a prisoner in a British possession, whose return is 

authorised, is not conveyed out of that possession within one month 

after the date of the warrant ordering his return, a magistrate or a 

superior court, upon application by or on behalf of the prisoner, and 

upon proof that reasonable notice of the intention to make such 

application has been given to the person holding the warrant and 

to the chief officer of the police of such possession or of the province 

or town where the prisoner is in custody, may, unless sufficient cause 

is shown to the contrary, order such prisoner to be discharged out of 

custody. Any order or refusal to make an order of discharge by a 

magistrate under this section is subject to an appeal to a superior 
court (/c). 

1012. Where a prisoner accused of an offence is returned to a 
British possession, and either is not prosecuted for the said offence 
within six months after his arrival in that possession or is acquitted 
of the said offence, the governor of that possession, if he thinks fit, 
may, on the requisition of such person, cause him to be sent back, 
free of cost, and with as little delay as possible, to the British 
possession in which, or on his way to which, he was apprehended (/). 

{h) Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 14 ; and see p. 424, 

cm z€^ 

(t) Ibid., s. 19. The grounds upon which such discharge or other order may 

e ma e are similar to those upon which a like order may be made in the 
case of a fugitive under ibid., s. 10 ; see p. 428, ante. 

n< tive Ofienders Act, 1881 (44 & 45 Viet. c. 69), s. 17. 

ibtd., s. 18. As to inter-colonial removal of prisoners, see title Depen- 
dencies AND Colonies, Vol. X., p. 564. 
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EXTRAORDINARY RESOLUTION. 

See Companies. 


EXTRAORDINARY TRAFFIC. 

See Highways, Streets, and Bridges ; Railways and Canals. 


EXTRA-TERRITORIALITY. 

See Constitutional Law ; Dependencies and Colonies ; 

Fisheries ; Shipping and Navigation. 
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EYE-WITNESS. 

See Evidence. 


EYOT. 

See Fisheries ; Waters and Watercourses. 
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Factories and Shops. 


Part 1 . 

Classifica- 
tion and 
Definitions. 


Part 


Classification and Definitions. 


Places to 
which Acts 
apply. 


Factories to 
which Acts 
apply. 

Definition 
of textile 
factory. 


1013. The places to which the Factory and Workshop Acts (a) 
apply are either factories, workshops, or workplaces (&). 

If, in a place to which the Acts apply, mechanical power is used, 
that place is a factory and not a workshop (c) ; but a place may be 
a factory although no such power is used (d). 

Sect. 1. — Factories, 

1014. A factory is either a textile factory or a non-textile 
factory (('). 

Sub-Sect. 1 . — Textile Factories. 

1015. The expression textile factory ’’ means any premises 
wherein or within the close or curtilage (/) of which steam (7), 

^ 01 othei mechanical power (A) is used to move or work any 
machinery employed in preparing, manufacturing or finishing 
CO on, vool, hair, silk, flax, hemp, jute, tow, china-grass, cocoa-nut 
jie 01 othei like material, either separately or mixed together or 
mixe vi 1 any other material, or any fabric made of any of 
ly^tenals or in any process incident to the manufacture 
leo (i). Bwt print works, bleaching and dyeing wwks, lace 

scutch mills, rope works and hat 
voiks are not textile factories (k). 

c. 22), and the 

Acf b^vh^ c. 39) (sees. 7 of the latter 

brevity called “ fViP construed as one), for the purpose of 

of the duties of flip administration of the Acts is part 

^ T- P- post The statute law 

following transition. The 

imblicatron' butTnrfViP h legislation and decisions up to the date of 

^ in the nearW. 

(0 Factoiy and w^orkshop Act, c ‘>‘0 s 149 

eLt.c 22);Scld“vV’Srt^ and’ Workshop Act, 1901 

rl aJ loofo Edrt 0 . 22). s. 149. 

(n) A placl wbereTbode7i?usSd®ir 

tape was prepared for sale Ev f ^O'vever, it was held that a shop where 
the necessary cdd wl^e, 1 ^ by a boiler into which 

steam power ^ uLY „ a by steamYressure was a place where 

“ factory,” followino- . °Tr^ manufacturing; process, and, therefore, a 

Mi,rphy\, O' Do, a, eU {mo], 54 W.^ E. 149 ^* C 

water power and doYYt power ejusdem ye«ens with steam or 
K. B. 237, C.’ A) power {WilhJtt y. Paton, [1902] 1 

wiele \he fYowVg Y^otesL^^ 

factories within the sLiio,. o^™ed on have been held to be textile 

■winding sewing thread on tn in the earlier Factory Acts, namely, 

«0); casing stell strS witl T ® {Haydon v. Taylw (1863), 33 L. J. (m. C.) 

Ij- J. (m. c.) 113 ) • ootton fabric {Whymper v. Himmj (1865), 34 

Ilkkes (1862), 31 L. j /jj „ Yaet ^'^^es from leather and webbing {Taylor y. 


(1 


Hkhes (ISe'B Sl T ot 

cz-' i' . b d- (m. C.) 2421 
ih 1’ actory and AYorkshop Act, : 


1901 (1 Edw. 7, c. 22), s. 149 (1). 
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Part T. — Classification and Definitions, 


Sub-Sect. 2 . — Non4extile Factories, 

1016 . The expression “non-textile factory” means any of the 
following places (0 — namely (»i), print works, bleaching and dyeing 
works, earthenware works, lucifer-match works, percussion-cap 
works, cartridge works, paper-staining works, fustian-cutting works, 
blast furnaces, copper mills, iron mills, foundries, metal and india- 
rubber works, paper mills, glass works, tobacco factories, letter-press 
printing works, bookbinding works, flax scutch mills, and electrical 
stations ; also any of the following premises or places, provided that 
within the premises or within their close, curtilage, or pz'ecincts (h) 
steam, water, or other mechanical power (o) is used in aid of the 
manufacturing process there carried on(p) — namely (0, hat works, 
rope works, bakehouses, lace w^arehouses, shipbuilding yards, 
quarries, pit-banks, dry cleaning, carpet beating and bottle washing 
works, together with such laundries {q) as are carried on by way of 
trade or for the purpose of gain (/•), or as ancillary to another 
business or incidentally to tlie purpose of any public institution ; 
also any premises wherein or within the close or curtilage or precincts 
of which any manual labour (s) is exercised by way of trade or for pur- 
poses of gain (/■) in or incidentally to aii}^ of the following purposes — 


(/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 (1). 

(/n) For detinitions of certain of these places, see pp. dSS — 140, post. 

(/i) As to what places are within the area of the factory, see p. 443, post. 

(o) yee notes (c/) and (//), p. 430, ante. 

Ip) To wash bottles by mechanical power in a beer-bottling establishment 


is not to use mechanical power “ in aid of ” the process of bottling beer [Law 
V. (h'dlia/Uy [1901] 2 K. B. 327) ; nor is it to shake the dust occasionally out of 
sorted rags by means of a “ shaker ” worked by electricity, for although' the bits 
of cloth are cleaned their nature is not altered {Paterson v. Ilont (1909), 101 
L. T. o71). To use a grindstone driven by mechanical power in a stone-dressing 
yard for sharpening the tools of workmen employed in the yard is a process 

in aid of the process of stone-dressing {Petr ie V. Weir (1900), 2 F. (Ct. of 
Sess.) 1041). The words “ manufacturing process ” do not necessarily refer to 
something produced, but to the business carried on {(Jwner v. CotiiiKjhaoi 
Panitnrtf ,S7eam l^auudn} (Jo., Ltd. (191u), 74 J. P, 219). 

(7) h'actory and AVorkshop Act, 1907 (7 Edw. 7, c. 39), s. 1 ; and see p. 401, 
pod. A laundry can'ied on for the purpose of gain and in which mechanical 
power is used for driving machines used in aid of the work of washing clothes 
is within the defiuition {Owner (Jottiiojham Sanitary Steam Laundry Co., lAd., 
supra). 

(/') “ B3’ way of trade or for purposes of gain ” means for purposes of sale and 
for direct, not indirect, gain {JLash v. Uollinshead, [1901] 1 K. B. 700, C. A.). 
Accordimriy, grinding meal on a fann for the purpose of feeding the farm stock, 
and not for purposes of sale, is not within the expression, though if the meal 
were intended to be sold as an article of commerce it might be (ihid., per 
Homer, L.J., at p.^ 707); nor is the employment of persons by a fishing boat 


owner for the repair of nets used solely in the fishing business (CVrf/s v. Shinner 
(1906), 9o L. T. 31). The washing of hotel linen, or the clothing of visitors, in 



<"0. (1901), 4 F. (Ct. of Sess.) 390 (repair of tramcars), which case, however, 
was, ill ('artO v. Skinner, sujira, held inconsistent with Nash v. Hotlinshead, 
siq>ra, and therefore not followed. Afanual labour exei’cised by a young person 
or child in a recognised efficient school during school hours, for the purpose of 
instructing him in anv art or handicraft, is not exercised “ for the purpose of 
gain ” (Factory and AVorkshop Act, 1901 (I Edw. 7, c. 22), s. 149 (6) ). 

(s) “ Manual labour” does not necessarily mean labour requiring the exertion 


Sect, 1. 

Factories. 


Definition 
of non-textile 
factory. 
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Factories and Shops. 


Sect. 1. 

Factories. 


“ Print 
works.” 


“ Bleaching 
and dyeing 
works.” 


“ Earthen- 
ware works.” 


namely, the making of any article (f) or of part of any article; or 

the altering, repairing, ornamenting, finishing, or adapting for 

sale (a) of any article; provided that ■within the premises or within 

their close, curtilage, or precincts (b) steam, water, or other 

mechanical power (c) is used in aid of the manufacturing process (d) 
there carried on (e). 

Print works’’ means any premises in which any persons are 

emploj’ed to print figures, patterns or designs upon any cotton, 

linen, woollen, worsted or silken yarn, or upon any woven or felted 
fabric not being paper (/). 

Bleaching and dyeing works ” means any premises in which 

the processes of bleaching, beetling, dj^eing, calendering, finishing, 

hooking, lapping and making up and packing any yarn or cloth of 

any material, or the dressing or finishing of lace, or any one or 

moie of such processes, or any process incidental thereto, are or is 

earned on (/). Premises where hooking, lapping, making up and 

pacving aie carried on are within the definition, although none of 

those processes are there carried on incidentally to bleaching or 
dyeing ^ 

Eaithenware works "means anyplace in which persons work 

01 me in making or assisting in making, finishing or assisting in 

The substantial purpose for which the place is used 
iiiciflontnl fn ^ of persoiis in manual labour which is not merely 

Ltd r D)d-1 “if “ persons exercising it (Iloare v. Green {Itobert), 
wreat ^ keld that the arranging of flowers into 

labour for Dip the help of wood and wire was the exercise of manual 

The tem “ article and of adapting an article for sale), 

term as used in tbo I’’'' here imed must be distinguished from the same 

seen 017 & 39 Viet. c. 90); 

J , a^ J Ltd., supra, per Lord 

C/Sa? (1?6™ K [Palmer' s Shipbuilding Co. v. 

(o) “The adantiiio- fnv 


noui's ( r ii/lpr.<f. Ltd. v. b<iinre^ 

ineaii^-ana^tlmrbS ^vith bee; by mechanical 

C J at fl^^Ol] 2 K B. 027, per Lord 

by mechanical nower in* separating saleable from unsaleable refuse 

Olas(jow (orpomfioii Mooo'i 9 r ^'c ® ^ authority [Henderson V. 

but the meiC ^ 127), are “ adapting for sale ” ; 

mechanical power to^iret onf^d' ^l^bough some of them are shaken by 

U>) As to what n ■ v. Ilnnt (1909), 101 L. T. o71). 

) 7 «*■ 

'/) ^ee note (^,), p. 437. ante. 

(/) (' '■ 22). I« (1). 

C«S (te, C«., [1S98] 1 Q. B. 3«. In //,.««,■» v. 

incidental to hlenfVi>*Tik’ ' i j ’ held that “finishing” which was not 

(1800) 23 & 24 Vint n was not within the now repealed stat. 

definition. * ’ '• '-uch a case would be within the existing 
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finishing earthenware or china of any description, except bricks 
and tiles not being ornamental tiles (/?). 

“ Lucifer-match works ” means any place in which persons work 
for hire in making lucifer matches or in mixing the chemical 
materials for making them, or in any other process incidental 
thereto, except the cutting of the wood (h). 

“ Percussion-cap works ” means any place in which persons work 
for hire in making percussion caps or in mixing or storing the 
chemical materials for making them, or in any other process 
incidental thereto (h), 

“ Cartridge works means any place in which persons work for 
hire in making cartridges, or in any process incidental thereto, 
except the manufacture of the material that is used in making the 
cases of the cartridges (/i). 

“Paper-staining works” means any place in which persons 
work for hire in printing a pattern in colours upon sheets of paper, 
either by 1)locks applied by hand or by rollers worked by steam, 
water or other mechanical power (//). 

“ Fustian-cutting works ” means any place in which persons 
work for hire in fustian cutting {h), 

“Blastfurnaces” means any blast furnace or other furnace or 
premises, in or on which the process of smelting or otherwise 
obtaining any metal from the ores is carried on (h). 

“ Iron mills” means any mill, forge or other premises in or on 
which any process is carried on for converting iron into malleable 
iron, steei or tin plate, or for otherwise making or converting steel (h). 

“Foundries” means iron foundries, copper foundries, brass 
foundries and other places in which the process of founding or 
casting any metal is carried on ; except places in which such process 
is carried on by not more than five persons and as subsidiary to 
the repair or completion of some other work (h). 

“ ]\Ietal and india-rubber works ” means any premises in which 
steam, water, or other mechanical power is used for moving 
machinery employed in the manufacture of machinery or of any 
article of metal not being machinery, or of india-rubber or gutta- 
percha, or of articles made wholly or i)artially of india-rubber or 
gutta-percha (//). 

“Paper mills,” “glassworks” and “tobacco factories” mean 
any premises in which is carried on the manufacture of paper, 
glass, or tobacco (//)• 

“Letter-press printing works” and “bookbinding works” 
mean any premises in which are carried on the processes of letter- 
press printing or bookbinding (//). 

“ Electrical stations ” means any premises, or that part of any 
premises, in which electrical energy is generated or transformed for 
the purpose of supply by way of trade (0 or for the lighting of 
any street, public place or public building, or of any hotel, or of any 


Sect. 1. 
Factories. 


“ Lucifer- 

match 

works.” 


“ Percussion- 
cap works.” 


“ Cartridge 
works.” 


“ Paper-stain- 
ing works.” 


“ Fustian- 

cutting 

works.” 

lUast 

furnaces.” 

“ Iron mills,” 


“ Foundries.” 


“ Metal and 
india-rubber 
works.” 


“Paper mills,” 
“glassworks,” 
“ iol)acco 
factories.” 

“ Letter-press 

printing 

works,” 

“ bookbind- 
ing works.” 

“ Electrical 
stations.” 


(A) Factory and Workshop Act, lUOl (1 Edw, 7, c. 
Part 1. 

(t) See note (r), p. 437, ante. 


22), Sched. VL, 
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Factories and Shops. 


Sect. L 

Factories. 


“ Hat works.” 

“ Kope 
works.” 


“ Bake- 
houses.” 


“ Lace ware- 
houses.” 


Shipbuild- 
ing yards.” 


“ Quarries.'' 
Pit-banks.” 


“ Hry clean- 
ing works,” 
“carpet beat 
ing works,” 

“ bottle wash 
ing works.” 


railway, mine or other industrial undertaking (j). A workhouse 
is a “ public building ” within the definition (k). 

“ Hat works ” means any premises in which is carried on the 
manufacture of hats or any process incidental thereto (1). 

Eope w'oiks means any premises being a rop)ery, ropewalk or 
lope woik in which is carried on the laying or twisting or other 

pi ocess of preparing or finishing the lines, twines, cords or ropes 

and 111 which machinery moved by steam, water or other mechanical 
power (Hi) IS not used for drawing or spinning the fibres of flax, 

Hemp, ]ute or tow (h), and which has no internal communication 

vith any buildings or premises joining or forming part of a textile 

lactory except such as is necessary for the transmission of power (1). 

_ bakehouses (o) means any places in which are baked bread, 

biscuits or confectionery, from the baking or selling of which a 
proht IS derived (1). ° 

premises, room or place not 
ncluded in bleaching and dyeing works as hereinbefore defined (p), 

^“Pjoyed upon any manufacturing process or 
handicraft in relation to lace, subsequent to the makmg of lace 

power (/) moved by steam, water or other mechanical 

bont? premises in which any ships, 

defin iHnn d navigation are made, finished or repaired (f). 

are onlv n^nnc’ niclude a dock or other place where repairs 

aie only occasionally done to ships (q). 

nersouq^wnrk place, not being a mine, in which 

“ Pif-linnkc ” slate, stone, coprolites or other minerals (Z). 
shaft nf ft any place above ground adjacent to a 

ref'ulated hv tbp’ T a employment of women is not 

ZtX not ,„»%o..t „,the 

beating, and bottle washing works ” 

is not within the dSion°“(). Imsiness, the piace 


{; 22), Sched. YL. Parti, 

(‘^underground LkehouS,^’s^ee^p° 459 °“^^^^^ bakehouses, and for definiti 

(’) fcTeolal5rSis£rasltu ^ ^ 

(s) See, further title Arivia - .'1^‘n'nes, see pp. 472, 502, 2 >ost. 

it) 50 & 51 \it e o®8 ' axd Quabkies. 

^j^^;&36Yict.c:77: 

wine cellar of an hotel in vyhich bottle- washing is carried ( 
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Sub-Sect, 3 . — Dcmtstic Factories. ;Sect. 1. 

1017 * A domestic factory is a private house, room or place ^^■ctories. 

vdiich, though used as a dwelling, is by reason of the work carried Definition, 
on there a “ factory ’ and in which neither steam, water, nor other 
mechanical power (x*) is used in aid of the manufacturing process 
carried on there and in which the only j^ersons employed are 
members of the same family dwelling there (a). 

Sub-Sect. 4 . — Tenement Factories. 

1018 . A “tenement factory” is a factory where mechanical Definition, 
power (x) is supplied from a common source (/>) to different parts of 
the same building occupied by different persons, for the purpose of 
any manufacturing process or handicraft, in such manner that 
those parts constitute in law separate factories (c). For the purpose 
of the provisions with respect to tenement factories, all buildings 

situate within the same close or curtilage are treated as one 
building (d). 


bUB-SECT. b. — Places inchnhil as Factories for certain Purposes. 

1019 . For certain pur230ses(c) docks, wharves, quays and ware- 
houses (./), buildings in course of construction (r/), and some railway 
sidings ijt) are included in the term “ factory.” ’ 

Sect. 2. — Workshops. 

SuB-bECT. 1. — In (ieneral. 

1020 . A “ workshoi) ” means an}'^ of the following premises or 
jffaces (?) namely (A), hat works, rope works, bakehouses, lace 
warehouses, shipbuilding yards, quarries, i)it banks, dry cleaniiifr 
works, caiq^et beating works, bottle washing works, or such 
laundries (/) as are carried on by way of trade or for the purpose of 
gain, or carried on as ancillary to another business, or incidentally 
to the j)Ui 2 )Oses of any public institution, wherein or within the 
close or curtilage or precincts of which (///) steam, water, or otlier 

iiioidentalh’ to the business of hotel-keeping is, accordingly, not a bottle washing- 

works within the Act {Kacaiaajh v. Caledonian Hail. Co. (1903), o F. (Ct. of Sess!) 
1128). 

(x) See notes («/) and (A), p. 430, aide. 

(a) Factory and Workshop Act, 1901 (1 Fdw. 7, c. 22), s. lid. 

(//) Jhass V. L(mih,u (Jinuitu Con, nil, [1904] 2 K. B. 336, followin" 'fu/ler v 
SpUi-s and Coral, Ltd., [1903] 1 Ch. 36-J. ° 

{,■) l-'aetory and Worksho]) Act, 1901 (1 Edw. 7, c. 22), s. 149 (1). For special 

provisions as to tenement lactones, see p. 532, y-ost. As to separate factories 
see ]). 443, post. * 

{,!) I'actory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 fll 
(c) See pp. 483 — 487, pod. ^ ^ 

{/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 104 ; and see p. 483 

JJOd. ^ ’ 

(7) 7/uV/., s. lOd : and nee p. -{Hby jmt. 

fi) I/nd fi. 100; and see ]>. 480, pod. A railway siding may also be part of a 
workshop {tlndf h or railway sidings, generally, see title Kailways and vls 
(i) Factory and Workshop Act, 1901 (1 Jklw. 7, c. 22), s. 149 (1). ‘ ^ ‘ 

(A) For definitions of these ])laces, see p. 440, ante. 

{/) Factory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 1. 

(m) As to what places are within the precincts, see p. 443, jmst. 


Factories for 

.‘ipecial 

purposes. 


Definition. 
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Sect. 2. 

Workshops. 


Definition, 


Domestic 
workshops 
not within 
the Act. 


Definition. 


mechanical power Oi) is not used in aid of the manufacturing process 
carried on there (o) ; also any premises, room or place, not being 
a factory, in which premises, room or place or within the close, or 
curtilage or precincts of which (p), any manual labour ((jr) is exer- 
cised by w’ay of trade or for purposes of gain (?•) in or incidentally 
to the making of any article (s) or of part of any article, or to the 
altering, repairing, ornamenting, finishing or adaj^ting for sale(t) 
of any article ; provided that the employer of the persons working 
therein has the right of access or control thereto or thereover 
A place is not the less a workshop for the reason that it is used for 
the jmrpose of teaching a trade or handicraft (a). 


C5UB-»ECT. 2 


■Domestic Woricsitops 


1021 . A domestic w’orkshop ” means a private house, room or 
place which, though used as a dwelling, is, by reason of the work 
cairied on there, a “workshop,” and in which neither steam, water, 
noi othei mechanical power ( 6 ) is used in aid of the manufacturing 
piocess earned on, and in wdiich the only persons emploj^ed are 
members of the same family dwelling there‘(c*b 

e exercise in a private house or private room by the family 

dwelling therein or by any of them, of manual labour {d) by way 
lace, 01 for the purposes of gain (c), in or incidentally to straw 
p ai in^ pi low-lace making, glove making, or to any other handicraft 

t character named by the Secretary of State in a special 

Cl (y ), 01 to any handicraft wdiere tlje labour is exercised at 

niegu ai mtenals and does not furnish the wdiole or principal 

means of living to the family, does not of itself constitute the house 
or room a workshop (y). 


o . — jicunncni \\ ovicsiiops. 

■ expression “ tenement workshoi),” which is included 

toUV. workshop ” (/(), means any workplace (i) in which, 

e pel mission of or under agreement with the owner or 

(n) See notes (y) and (/,), p. 436, ante. 
textile 

(r) See note (r), p. 437, ante. 

6) See note ((), p. 43S, ante. 

See note (a), p. 438, ante. 

,!<) -t actory and Workshop 

(«) Beadonj. Parrott (1871), x.. o . 

/>) Sye notes (r/) and (4), p. 436, ante. 
p) hactory and Workt^hop Act, 1901 (1 Edw 7 
dehmhon of ‘‘ . lome.tic factory.” p. 44 1 , Le. ' 

'/) See note [s), p. 4:17, ante, 

of St-itp ^ pi'Oi^ent in force under this provision. As to the Secretary 

Factnl ® f Government office, see p. 527, post. 

(./) Factorv and a„* „ ,, , Pactoiy 


/ vu.;, too, a)tie» 

(!<) hactory and Workshop Act, 1901 (1 Edw 7 c 2“’! s HOG) 

<1 Beadon y. Parrott (1871), L.’e. G Q. B 718.’ ^ 

(>) See notes ((A nnil (/i\ i-, A‘ia 


c. 22), s. 115; compare 


(o) vrovernment ottice, see p. 5: 

\v r ^ and orkshop Act, 1901 (1 Edw. 7 c 2->f s 
and W orkshop Act, 1907 (7 Edw. 7, c. 39). s 4 ’’ 

t) FoTthe ’)^orkshop Act, 1901 (1 Edw. 7, c. 22), s. 
) the meaning of this expression, see p. 445, jiost 


149 (1). 
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occupier, two or more persons carry on any w’ork which would con- 
stitute the place a workshop if the persons working therein were in 
the employment of the owner or occupier (A*). 

Sub-Sect. 4. — Men^a Workshops and Womerts Workshops. 

1023* “ Men’s workshops ” are workshops conducted on the 

system of not employing any woman, young person or child {1) 
therein {m). 

“ Women’s workshops ” are M-orkshops conducted on the system 
of not employing therein either children or young persons (/i). 

Sect. 3. — Separate Factories or Workshops, 

1024. In order that any particular work may come within the 
Acts (o) it must be carried on in some particular premises or place (p), 
but a place is not excluded from the definition of factory or work- 
shop only by reason of the fact that it is in the open air {q). 

1025. Subject to the exceptions mentioned below, the area of the 
factory or workshop is the whole space contained within its 
walls ( /■). 

1026. More than one factory or workshop may be contained in 
a single building or group of buildings; and different parts of the 
same building may constitute separate factories or workshops (s). 
A i)art of a factory or workshop may, with the approval in 
writing of the chief inspector, be taken for the purposes of the Acts 
to be a separate factory or workshop {t), and the Secretary of State 
may by si)ecial Order (a) direct, with respect to any class of 


(/,) Factory and ^\ork.-^hop Act, 1001 (1 Edw. T, c. 22 ), s. U9 (1). Compare 
the deiinitioii of “ teiieiiient factory,” p. 441, ante. 

(/) For (leiinitifiiis, see p. 44.3, 

(///) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Id7. 

(//) I Ifitl., 29 ; and see note (/), supra. 

'<)) See j). 400, ante. 

^ !>) (liurtfc MacflotKthl (1901), 4 F. (Ft. of Sess.) 190, per Lord Adam, at 
p. 194. In that case a traction en»:ine hauling a threshing machine was held 
not to be a factory while in transit. “ ‘ Premises’ does not mean any place 
which may be momentarily covered in the course of a journey by a traction 
engine hauling a machine ” [ihaL). 

( 7 ) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 (o), 

(rj “ In the case of lactones . . . etc. . . . the walls or fences built around 
the factory ... fix tlic boundaries and determine the area” {Hark v. Dirk 
Kerr d: f’o., [190(i] A. F. 02.3, j>er Lord Atkixsox, at p. .004, quoted and 

folhfwed by FoZEN.s-llAitDy, M.H., in lUmmer v. Premier Uas Pmiine Co. fl907) 
97 L. T. 220, F. A., at p. 228). ^ 

(s) Drass v. Lomlon (_'on/iii/ Counril, [1904] 2 K. 15. 000, where Ivexxedy, J., 
at p. Oil. said, “I cannot help thinking that wo should be in great dimcnlties if 
we were to hold that the mere fact of one factory overlapping another caused 
them to be within the same curtilage.” 

(/) J-’aclory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 ( 2 ). 

(e) In the exercise of this power, the Secretary of State has made orders 
all'ecting the following industries :—(l) Industries in which overtime maybe 
worked by women under s. 49 of the Act of 1901, a list of which will be found 
on i)p. 498, 499, pod (Order of 27th March, 1897, No. 220) ; ( 2 ) bookbinding, hat 
making, bonbon making, and Fhristmas present making (Order of 27th March, 
1897, No, 227) ; (-*5) Manufacture of edged tools (Order of 19th January, 1899* 


Sect. 2. 
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•• Men’s] work- 
shops.” 

” Women’s 
workshops.” 
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Separate 
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Separate 
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same factory 
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Part of 
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may be 
excluded 
from Act. 


■ Application 
to Crown 
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No jurisdic- 
tion by local 
authorities. 


factories or workshops, that different branches or departments of 
work carried on in the same factory or workshop shall, for all or 
any of the purposes of the Acts, be treated as if they were different 
factories or workshops (a). Also, where a place situate within the 
close, curtilage or precincts of a factory or workshop is solely used 
for some purpose other than the manufacturing process or handi- 
craft carried on in the factory or workshop, that place is, if 
otherwise it would be a factory or workshop, deemed to be a separate 
factory or workshop (h). 

1027. Separate buildings, even though a considerable distance 
apart, may, if used for one continuous manufacturing process, 
constitute a single factory or workshop (c). The place, however, 
where the product of a factory or workshop is delivered, even 
if directly connected with the place of production, is not necessarily 
part of the factory or workshop (d). 

1028. Part of a particular building or group of buildings con- 
stituting a factory or workshop, such as a room used solely for 
sleeping pur2)oses(^), or a place solely used for some [nirpose other 
than the manufacturing process or handicraft carried on in the 

factory or workshop (/), may be excluded from the oi3eration of the 
Act. 


Sect. 4. — Crown Factories and Workshops, 

^PP'y fo factories and workshops belonging to 
the Crown (r/), even though they are not carried on by way of trade 

nor for the purpose of gain (/;) ; and in case of any public emergency 

the Secretary of State may, by Order, to the extent of and during the 

peuod named by him, exempt from the operation of the Acts any 

such factory or workshop, or any factory or workshop in respect of 

Moi V which is being done on behalf of the Crown under a contract 
specifaed in the Order (//). 

In Clo^^n factories and workshops the powers conferred by the 

c ^ ^h^on a district council or other local authority (A are exercised 
by the factory inspectors (k). 


eih bright or burnished metal goods (Order of 

Revised A'nl ^TV for these oiders, see Statutory Rules and Orders 

> itb hL ’ 1 ^Vorkshop, pp. 8() et sen . ; (5) J.aundries (Order 

fr pfoW V V Rules and Orders, 1907 13S). 

(0 " iS c/22), s.’ lol. 

conne^erfr/^r' (^^03), 08 J. P. 29 (separate houses, 

v. Jones (1802), 32 K J. (m. C.) 49; 

other in Ilprf f ii ^ mills, one in Manchester, and the 

J/ .So.. V. 0mm (1802), 31 L. J. (m. c.) 213. 

leidmg\om a gastm-kj ' ^ 

( 0^/2rs''u9 Act 1901 (1 Edw. 7, c. 22). s. 149 (3). 

377. But snrh ^ee Leicts v. Gi/hertson A* Co., LiJ, (1904), 91 L. T, 

ante. ^ constitute a separate factory or workshop) ; see p. 443, 

(?) ■’ 

(0 See pp. 454, 527, post. 

(0 'actory and Workshop Act, 1901 (1 Edvv. 7, c. 22), s. 150 (3). 
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Sect. 5. — Workplaces. 

1030. A M’orkplace is a definite and ascertainable area where 
work is being perpetually and permanently done (/). 


Sect. 5. 

Workplaces. 

Definition. 


Sect. 6. — Institutions. 

1031. Where, in any premises forming part of an institution Charitable or 
carried on for charitable or reformatory purposes, and not being p tofmatory 
premises subject to inspection by or under the authority of any 
Government Department, any manual labour (///) is exercised in 

or incidentally to the making, altering, repairing, ornamenting, 
finishing, washing, cleaning, or adapting for sale(;0 of articles not 
intended for the use of the institution, the provisions of the Acts 
apply to those premises notwithstanding that the work carried on 
therein is not carried on by way of trade nor for the purposes of 
gain (o), or that the persons workingtherein are not working under 
a contract of service or apprenticeship (p). 

Sect. 7. — Other Definitions. 

1032. For the purposes of the Acts an apprentice is deemed to Apprentices, 
work for hire {q). 

The expression “parent ” means a parent or guardian of, or person “ Parent.” 
having the legal custody of, or the control over, or having direct 
benefit from the wages of, a young person or child (r). 

The expression “ woman ” means a woman of the age of eighteen *• Woman.” 
years and upwards (.s). 

The expression “young person ” means a person who is fourteen “ Voung 
and under eighteen years of age ; or who being thirteen and under person.” 
eighteen years of age lias obtained a Board of Education certifi- 
cate of having attained such standard of proficiency in reading, 
writing, and arithmetic, or of previous due attendance at a certified 
efficient school or a certified day industrial school, as may be pre- 
scribed by the Secretary of State, with the consent of the Board of 
Education {t). The Acts do not extend to any young person being 
a mechanic, artisan, or labourer working only in repairing either 
the machinery in, or any part of, a factory or workshop (n). 

The expression “child” means a person who is under the age of “Child.” 


(/) Bnnuit V. IlartHuij, [1900] 2 Q. 13. 397, Ghantham, J., at p. 400, and 
2 >cr CiiANXELL, J., at ]). 401 : but “I do not say that the mere presence of 
workmen in rei)airing a private house would make it a worki)lace“ {per 
Ch.vxnell, J., iinl.). A cab yard, consisting of stables and a stable yard, is a 
workjjlace within the Public llealth (London) Act. 1S91 (o4 & 55 Viet. c. 70), 
s. 38 (ibid.) ; and see title Public Health and Local Administration. 

{m) See note (s), p. 437, ante. 

(ft) See note (a), p. 438, ante. 

(o) See note (r), p. 437, ayite. 

( p) P'actory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 5 (1). 

(7) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 152 (2). 

(/■) Ihid.y ti. 150 (1). 

(4 Ibid. 

{() Ibid.y S8. 71, 150(1). As to these certificates, see title Education, 
YoL XII., pp, 08, 09. 

(//) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 158. 
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fourteen years, and, being of the age of thirteen, has not 
obtained the certificate of proficiency or attendance at school 
entitling him to be deemed a young person (a). 

1033 . There is deemed to be “employment” in a factory or 
workshop within the meaning of the Acts (save when otherwise 
provided) when a woman, young person, or child works therein, 
whether for wages or not, either in a manufacturing process or 
handicraft, or in cleaning any part of the factory or workshop 
used for any manufacturing process or handicraft or in cleaning 
or oiling any part of the machinery or in any other kind of work 
whatsoever incidental to or connected with such process or handi- 
craft or connected with the article made or otherwise the subject 
of such process or handicraft therein (b). 

The mere fact that the person works to please himself, without 
orders from anyone, or even contrary to orders, does not make it 
any the less “ employment ” within the definition, nor is the pro- 
vision a presumption capable of rebuttal by the employer showing 
that such person was not employed by him to do the work in 
question (c). A person may be employed within the meaning of 
the Acts, even though he is acting in a managing capacity, is not 
required to observe regular hours, and is partly remunerated by a 
share in the profits of the business (d). 

Emploj’ment is deemed to be continuous unless interrupted by 
an interval of at least half an hour (c). 

The expression “machinery” includes any driving strap or 
band (/). 

The expression “ mill-gearing ” comprehends every shaft, whether 

upright, oblique or horizontal, and every wheel, drum or pulley 

or other appliance by which the motion of the first moving power 

is communicated to any machine appertaining to a manufacturing 
process (g) . 

The expression “ night ” means the period between nine o’clock 
in the evening and six o’clock in the succeeding morning (/()• 

The expression “ week ” means the period between midnight on 
Saturday night and midnight on the succeeding Saturday night (i). 

The expression “ Bank holiday ” means any one of the following 
dajs, namely: Easter Monday, the Monday in Whitsun week, the 




(a) Factorj- and -Workshop Act, 1901 (1 Edw. 7, c. 22), ss. 71, 156 (i.). 
these cerhficates, see title Education, Vol. XII., pp. 68, 69. 

(0) IohL, s. \o2 {\). ’ 

(r) Prior V. Slaitl.waite Spinnim, Co., [1898] 1 Q. B. 881 ; and see Eof/ers v. 

94 L. T. 519; but compare AoiOiswi v. Melville (1890), 
1 , Kethe (Justiciary Cases). 62, and Paterson v. Duke (D. & B.) (1904), 6 Eraser 

[ Cases), o3, m which the Scottish court took the contrary view. In 

decisiens ^“^I'sh cases was the attention of the coui-t called to the Scottish 

(d) Graves v. (1899), 1 Eraser (Justiciary Cases), 72. 

c) lactory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 156 (2). 

(/) Ibid., s. lo6 (1). > v / 

7 H.^ & 93rEx®cf°^”'^* ® ’ affirmed (1862), 

title and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 156 (1); see, also, 

(1) Ibid. See, also, title Time. 
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first Monday in August, and 26th December if a week-dav. other- 
wise the 27th (k). 

The “ occupier ” is the person who controls the factory or work- 
shop and the work that is done there (/). 

The expression “ owner ” means the person for the time being 
receiving the rack-rent of the lands or premises in connection w’ith 
which the word is used, whether on his own account or as agent 
or trustee for any other person, or who would so receive the same 
if such lands or premises were let at a rack-rent (in). 

The expression “ process ” includes the use of any locomotive («)• 


Part II. — Health and Sanitary Provisions. 

Sect. 1. — General Provisions. 

Sub-Sect. 1 . — Overct'owdiuy. 

(o), workshop (p), or workplace (q) must not be 
so overcrowded while work is carried on tberein as to be dangerous 
or injurious to the health of the persons employed therein (r). 
A place is deemed to be dangerously or injuriously overcrowded if 
the numl)er of cubic feet of space in any room bears to the 
number of persons employed at one time in the room a propor- 
tion less than 250 or, during any period of overtime (s), 400 
cubic feet of space to every person (a). 

In London, in considering whether any dwelling-house or part 
of a dwelling-house which is used also as a factory, workshop, or 


(/.) Holidays Extension Act, LSTo (:i,S A 3!) Viet. c. 13), applied by Factory 
and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 15(i (1). Seo also title Time. 

(/) “ ‘ Occupier’ ])laiiily means the person who runs the factory . . ., who 
ie,^ulates and contiols the work that is done there, and who is responsible for 
the fulfilment of the jirovisions of the Factory Act within it” (liamsaii v. d/ac/rte 
(1901), 7 F. (Ct. of Soss.) 10(1, jjcr Lord M’Lauex, at p. 109). A special 
meauin" is attached to the expression “ Occupier of a factory ” in relation to 
docks, certain buildin"s, and railways by tho Factory and Workshop Act 1901 
(1 Edw. 7, c. 22), S.S. 104—100; see pp. 4,S.3— 437, ya/k. 

(m) Public Health Act, 1375 (33 it 39 A ict. c. 55), s. 4, applied by Factory 
and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 150 (1). For the cases decided 
under this dehnition, see title Public He.\.ltii axl) Local Adminlstiiation 
U) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 150 (1). 

(o) For detiuitiou, see p. 4.’iG, ante. '' ‘ 

(y>) For (lefinitiou, see p. -141, ante. 

(7I For delinition, see p. 44o, ante. 

(/■) This is provided, as to factories other than domestic factories, by the 
Factory uiulWorkshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (l)(c); as to workshops, 
workplaces, and domestic factories, by the Public Health Act, 1875 (08 & 09 
A ict. c. 00), s. 91 , and as to workshops or workplaces in Loudon, by the Public 
Health (London) Act, 1891 (d4 & 00 Yict. c. 70), s. 2 (1) (g) ; and places over- 
crowded contrary to tho two last-mentioned Acts are nuisances (see Factory 
and AVorksdiop Act 19(M (1 Edw. 7, c. 22), ss. 1 (2), 2(1), (5) ). As to nuisance 
under the Public Health Act, 1875 (08 & 09 Yict. c. 55), see title Public Health 
AN iJ Local Au-MIXIstbation. As to nuisances, generally, see title Nuisax'CE 
(s) As to overtime, generally, see p. 498, }mt. 

(«) Factory and AVorkshop Act, 1901 (1 Edw. 7, c. 22), s. 0 (1). 
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workplace, or whether any factory, workshop, or workplace, which 
is used also as a dwelling-house, is a nuisance by reason of over- 
crowding, the court is to have regard to the circumstances of such 
other user (h). 

The Secretary of State may by special Order increase this 
allowance of air space for any period during which artificial light, 
other than electric light, is employed (c), or as regards any par- 
ticular manufacturing process or handicraft (J), or where a workshop 
or workplace, not being a domestic workshojD (e), is occupied by day 
as^a workshop and by night as a sleeping apartment (/). 

ihere must be fixed in every factory and workshop a notice 

specif 3 dng the number of persons who may be employed in each 
room iff). 


Sub-Sect. 2. — 'Femperature, 

1035. In every factory and workshop (except men’s work- 
shops (//)), adequate measures must be taken for securing and 
maintaining a reasonable temperature in each room in which any 

(/>) Public Health (Lcuidon) Act, 1891 (54 A 55 Yict. c. 76), s. 2 (2) (ii.). 

Act, 1901 (I Ed^y. 7, c. 22), s. 3 (2). Additional 

by the Secretary of State in the following cases, 

other -entin « f u power or as a condition to exceptions granted under 

othei sections of the same Act, namely 

(i a'lu ^'l!^ ^i^ih^igmund bakehouses and 400 feet between 9 p.m. and 

ni‘»-ht *bv nf'a mulerground) where work is carried on by 

S ri'9(n V other than electric light (Order of 30th December, 

dOoKw see, further, as to bakehouses, p. 458, 

day as worP-li ^ than domestic workshops, which are occupied bv 

[1902-Ni S]’’)! I'th Januarjs 1902, 

factories and workshops in which women and 

19()7 mal ulfde , '1 ^ ^6th December, 

400 cubic fppt in t ^ same Act, as to w^hich see, further, p. 503, post), 
employed overtimp on factories and workshops where women are 

made under r 4^1 of work (Order of 13th October, 1908, 

500 cubic *feet in which see, further, pp. 498— 509, 

2,500 cubic fppt In tb ^ included in Schecl. A of the Order, and 

requirements of tbp A hieing factories exempted from the 

1903, made under 3 1 or washing (Order of 2nd November, 

1 ,000 cubic W in +. I - to which see, further, p. 449, post). 

silk (Order of 20th July spinuing of artificial 

in textile factorip^ in which see, further, p. 506, jmt); and 

of 6th September 1S99 ttie material used is flax, jute, or hemp (Order 
the exeXir ,’ oOb^^o^^^, and to which 

d ^0 of the s“me 

are employed in^^cleaniu'^^^ workshops in which women and young persons 
exoeptioVJs to nerS^^^^ and preparing fruit in pursuance of the special 
11th September 190" ojmeut, times for meals, and holidays (Order of 

further, ^ the same Act, as to which see, 

to which^see p?^479^^rfo^/T^1^ niles for dangerous and luihealthy industries (as 

of cubic feet oVsnace npt LaJ^ contain various requirements as to the amount 
fr/\ person to be provided 

lU, <■ ■■ = Pi- 
ta) "'”‘=*‘“1’ I9«l (1 Edw. T. c. 22), s. 3 (3). 

(*) ««., s. 157. p„, ^ 
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special Order, 


person is employed, but not so as to interfere with the purity of Sect. i. 

ine becretary of State may, by special Order, direct with respect Provisions, 

factories or workshops (except men’s workshops (k) 
and domestic factories or domestic workshops (1)) that thermo- Order as to 
meters be provided, and kept in working order, in such place and thermo- 
position as may be specified in the Order (m). 

Sub-Sect. 3. — Limewashing, Painting and Washing, 

1036. Every factory, workshop and workplace (n) must be 

kept in a cleanly state (o). In factories other than domestic 

factories (a) all the inside walls, ceilings and tops of the rooms 

(whether plastered or not), and all the passages and staircases, if they 

have not been painted with oil or varnished once at least within 

seven years, must (subject to any special exceptions (ft) ) be lime- 

washed once at least in every fourteen months, to date from the 

time when they were last limewashed ; and, if they have been so 

painted or varnished, must be washed with hot water and soap 

once at least in every fourteen months, to date from the time when 
they were last washed (c). 

Where it appears to the Secretary of State that in any class of 

(i) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 6 (1). For a 
clecLsion on facts as to what are adequate measures, see Bobhison (Peter), Ltd. v. 

Plowden (1903), 67 J. P. lo2_(quarter sessions). In that case it was held that 
a temperature varying from 54° to 61° in a dressmaker’s workshop was reason- 
able, and in Deane v. liar}ii‘S (1901), 65 J. P, 235, a police magistrate held that 
one of 50“ to 55“ in similar premises was not. In addition, certain minima of 
temperature have been prescribed by the regulations and special rules for 
dangerous and unhealthy industries (see p. 479, post). Furthermore, in every 
place in which the weaving of cotton cloth is carried on the temperature must 
not be raised by any artificial means (except by gas used for lighting purposes) 
above j0°, except in so far as may bo necessary for giving humidity to the 
atmosphere {^thid., s. 90). As to cotton cloth factories generally, see p. 456 post 
(ft) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 157. For defini’ 
tion, see p. 443, ante. 

(0 Factory and Workshop Act, 1901 (1 Edw. 7, c. 22i, s. Ill (4) (e). For 
definition, see pp. 441, 442, ante. \ \ j 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 6 (2). No special 
order has yet been made under this provision, but in dangerous and unhealthy 
industries, in addition to the reijuirements indicated in note (i), supra, thermo- 
meters are in most cases required to be fixed. As to the employment of 
thermometers in cotton cloth factories, see ibid., s. 92. Moreover, In electrical 
stations to which exceptions are extended under ibid., s 40 (Order of llth 
March 1903 as to which seo further p. 502, post), and also in factories and 
workshops where women and young persons are employed in cleaning or 
preparing fruit in pursuance of the special exceptions allowed hy ibid, t 41 

(Order of llth September, 1907), thermometers are required to be kept affixed* 
see, further, pp. 506, 507, gmt. ^ ’ 

{n) See p. 445, ante. 

( 0 ) hWy a_nd Work^^^^^^ Act, 1901 (1 Edw. 7, c. 22), s. 1 (1) (a) ; Public 
Health Act, _18 10 (38 & 39 Vict c. oo), s. 91 ; and Public Heath (London) Act, 

1891 (o4 & 00 Vict. C l 61, 8. 2 (1) (g) ; see, also, note (r), p. 447, a,de. 

(a) 1-actory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 111(5). For 
definition, see p. 441, ' 

(5) See Pac'tory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (4), and 
note (a), p. 4o0, nost. ' ' 

(r) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (3). For special 
provisions as to bakehouses, see ibid,, s. 99, and p. 458, jmt. 

H.L. — XIV. 
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factories or parts thereof these provisions are not required, or are 
inapplicable, he may by special Order grant to that class a special 
exception that such provisions shall not apply thereto (d). 

1037. If, on the certificate of a medical officer of health or 
inspector of nuisances, it appears to any district council that the 
limewashing, cleansing or purifying of any workshop or part thereof 
is necessary for the health of the persons employed therein, the 
council must give notice in writing to the owner or occupier to lime- 
wash, cleanse or purify the same as the case may require (e). If 
the person to whom notice is so given fails to comply therewith 
within the time specified he is liable to a fine of 10s. a day during 
default, and the council may, if they think fit, cause the workshop 
or part to be limewashed, cleansed, or purified, and may recover in 

a summary manner (/) from the person in default the expenses 
incurred by them in so doing (y). 

Sub-Sect. 4:,— Ventilation, 

1038. Every factory, workshop, and workplace (/i) must be 
ventilated in such a manner as to render harmless, so far as is 


{(l) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (4). By an 
Order dated 2nd November, 1903 [1903— No. 934] exemptions have been 
granted to :— (a) Blast furnaces, iron mills, copper mills, stone, slate, and 
mai e woiks, brick and tile works in which unglazed bricks or tiles are made, 
^orks, chemical works, gas works, flax scutch mills in which neither 

^ sugar factories ; also the following 

pai s 0 lactones— namely, rooms used for the storage of articles and not for 
e constant carrying on therein of any manufacturing process ; parts in which 
ense steam is continuously evolved in the process of manufacture; parts in 
1 C pi c , tar, or like material is used (except in brush works) ; pai^ts in which 
unpain e or unvarnished wood is manufactuied, and in which there are no 

i of a glass factory known as the glass 

nr ^ Tooms made of glazed bricks, tiles, glass, slate, marble 

n uon, on condition that they are washed with soap and water at 

hip'll • every fourteen months ; the tops of rooms at least twenty feet 

fimchir. ^ rooms in print works, bleach works or dye works (except 

''' or in works in which are 

manufaphirp implement making, coach-making, engraving, the 

and skins {h\ ca^tfies, and salting, tanning, or dressing hides 

^■eneratinp- wnikc ^yo^ks, gun factories, engineering works, electiic 

than fouTiHripc ’ ’ Messing rooms of lace factories, and foundries other 

Thpl ^ ^'^^ting is carried on. 

feet IT subject to the condition that there shall be 500 cubic 

nerson emn^nvS included in (a) and 2,500 in those in (b) for each 

shops or sauitarvVo^^ ^PP^^ rooms, engine houses, fitting 

tiles slafp^ nvenieuces, except as regards walls or tops of glazed biicks, 

wateV^m^^^^ iron, which are was^d with soap and 

factory in n pIph months ; also the general obligation of keeping the 

and an 1(1) (a) of the same Act remains ; 

applies to he lim y^^^nire any part of the factory to which the exception 
5 Factory to be in a cleanly state. 

of notice? si (t 7, c. 22), s. 2 (3). For forms 

As to London RPP^v,^^m^- P’^rms and Precedents, Vol. N., pp. 354, 355. 
s. 25. ’ Bubhc Health (London) Act, 1891 (54 & 55 Viet. c. 76), 

/) See title Magistrates. 

:?) lee ‘=- 22)- «• 2 (4). 
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practicable, all the gases, vapours, dust or other impurities gene- ^ect. i. 
rated therein that may be injurious to health (i), and every factory General 
(other than domestic factories (k) elsewhere than in London), Provisions, 
workshop, and workplace must be kept free from effluvia arising Freedom from 
from any drain, water-closet, earth-closet, privy, urinal or other effluvia, 
nuisance (/). 

1039. Sufficient means of ventilation must be provided and Fresh air, 
sufficient ventilation maintained, in every room in any factory or 
workshop (»i) (except domestic factories («)> domestic workshops (?i) 

or men’s workshops (o) ). The Secretary of State may, by special 
Order, prescribe a standard of sufficient ventilation for any class of 
factories or workshops, and an Order made under this provision may 

supersede any provision of the Act (p) or any Order as to ventilation 
in cotton cloth factories (q), 

1040. If the occupier (r) of a factory or workshop (including a Expenses of 
cotton cloth factory in which humidity of the atmosphere is arti- Providing 
ficially produced (s) ) alleges that the whole or part of the expenses of 
providing the required means of ventilation ought to be borne by 

the owner (^), he may apply to a court of summary jurisdiction, 
who may make such order concerning the expenses, or their 
apportionment, as appears to the court to be just and equitable 
under the circumstances of the case, regard being had to the terms 
of any contract between the parties (a). 


(/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (1) (d) ; Public 
Health Act, 1875 (88 & 89 Viet. c. 55), s. 91 ; and Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 70), s. 2 (1) (g) ; see also note (r), p. 447, ante 

(Ic) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill (5). 

(/) Ibid., ss. 1 (1) (b), 2 (2); and Public Health (London) Act, 1891 (55 & 50 
Vict. c. 70), s. 2 (1) (g). ^ 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s, 7 (1). 

(a) 7/nV/.,8. Ill (4)(e). ' V' t > 

o) Ibid., s. 157 (I). 

'p) See ibid., s. 94 (8). 

Jl) Had., s. 7 (2) By Order of tho Secretary of State, dated 4th Februar\-, 
1902 [1902— No. 79], it is directed that the means of ventilation to be provided 
and maintained in every textile factory (not bein- a cotton cloth factory) in which 
atmospheric humidity IS artifacially produced by steaming or other mechanical 
appliances, and in which special rules or regulations with respect to humiditv 
are not tor the time being in force, shall be such as to supply during working 
hours not less than 600 cubic feet of fresh air per hour for each person employed 
There are special requirements as to ventilation in the Factory and Workii^hop 
Act, l.K)l (1 Ldw. c. 22), 1 art IV., referring to dangerous and unhealthy indus- 
tries (see ihid., s <4, and p. 470, post)-, also in regard to cotton cloth and other 
humid factories (see /5n/., ss. 98, 94, and p. 447, post ) ; also in many of the regula- 
tions_and special rules for dangerous and unhealthy industries, as to which see 
p. 4/9, pod.^ The hactory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 3, 
imposes special regulations as to ventilation in laundides (see p. 461, post). 

'r) As to definition of occupier, see p. 447, ante 

;«) See Factory and Workshop Act, 1901 ’(1 Edw. 7, c. 22), ss. 90-90 : and 
p. 4o6, post. ^ * 

(t) For statutory definition of owner, see p. 447, ante 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 7 (4). Compare the 

.similar provisions as to the expenses of making structural alterations to bake- 

Imuses, and of providing means of escape from fire, and the cases decided 
thereunder, at pp. 400, 408, 469, post 
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Sub-Sect, 5. — Drainage of Floors, 

1041. In factories and workshops (other than domestic factories, 
domestic workshops (i) and men’s workshops (c) ), or parts thereof 
in which any process is carried on which renders the floor liable to 
be wet to such an extent that the wet is capable of being removed by 
drainage, adequate means must be provided for draining it off (^i). 


1042. In every tenement factory (^) constructed on or since 1st 
January, 1896, where grinding is carried on, every floor must be so 
constructed and maintained as to facilitate the removal of slush, 
and all necessary shoots, pits and other conveniences must be 
provided for facilitating such removal (/). 


Sub-Sect. 6. — Sanitary Conveniences, 

1043. Every factory and workshop (and, in London, every factory, 
M'orkshop, and workplace {g), and, in places where the Public 
Health Acts Amendment Act, 1890, Part III. (/;), is in force ii) 
every building used as a workshop or manufactory, or where persons 
are employed or intended to be employed in any trade or business (A:)) 
must be provided with sufficient and suitable sanitary conveniences, 
regard being had to the number of persons employed or in attend- 
ance, and also, where persons of both sexes ai'e, or are intended to 

be, employed or in attendance, with proper separate conveniences 
for persons of each sex {1), 

Except in London {in) and places where the Public Health Acts 
Amendment Act, 1890, Part III. (?i), is in force (o) and in men’s 
workshops (p), the Secretary of State determines, by special Order {q), 


XXX 




For definition 


(ft) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22 ), s. 

defimtion, see pp. 441, 442, ante. , c s. 

seet. ^ 22). 157 

i r-' “ -Sr .rr 

Workshop Act, 1901 (1 Edw. 7, c. 22), s. 88(1), and 
g) Public Health (J ,nna/^n^ A rt4- lom /-. o -- 


Sche 


(Pudilk^Hea^th°Apta extends only to districts in which it is specially adopted 
^ m 1S90 (03 A 54 Viet. c. 59), s. 2). 

powlrf SkJaf <=• 22), s. 9. For the general 

title PuBuc 

to the 2'mSrativrc'^ Workshop Act, 1901 (1 Edw. 7, c. 22), s. 9, does not apply 
Public Health H nna (ihid.). For provisions as to London, see 

00 5?fSfet e!“59 ’ -6). «• 38, and p. ^o3, post. 

(o) See note (i), supra, 

S By tn'ordw 22). 157. 

ha/ determined as February, 1903 [1903-No. 9], the Secretary of State 

females and one fnr sanitary convenience for each twenty-five 

axes, and one for each twenty-five males employed or in attendance ; 
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what is sufficient and suitable acco 
of the above provision (r). 


II 


modation within the meaning 


1044. In London the sanitary authority must (a), and in places 
where the Public Health Acts Amendment Act, 1890, Part III. (b), 
is in force (c) the urban authority may (d), where it appears to them 
that the requirements of these provisions ai’e not complied with, 
require the owner or occupier of the factory, workshop, workplace, 
or other building in question to make the necessary alterations and 
additions, under a penalty not exceeding £20, and a daily penalty 
not exceeding 40s. (c). The notice should specify the alterations or 
additions required to be made (/). 

In places where the Public Health Acts Amendment Act, 1890, 
Part III. (//), has not been adopted (except in London (h ) ), the local 
authority (i) may, by written notice, require the owner or occupier of 
any house used or intended to be used as a factory or building in 
which persons of both sexes are employed or intended to be employed 
at one time in any manufacture, trade or business, within the time 
therein specified, to construct a sufficient number of water-closets, 
earth-closets or privies, and ashpits for the separate use of each 
sex, under a penalty not exceeding £20, and a daily penalty not 
exceeding 40s. (/c). 


Sect. 1. 

General 

Provisions. 

Powers of 
local 

authority. 


provided that where the number of males exceeds 100, and there is sufficient 
urinal accommodation, it is sufficient to provide one sanitarj^ convenience for each 
twenty-five males up to the first hundred, and one for every forty afterwards ; 
and where the number of males exceeds 500, if there is sufficient urinal 
accommodation, one sanitary convenience for every sixty males ; proper control of 
the use thereof being required to be certified by the inspector. Odd numbers 
of persons count as twenty-five, forty, or sixt)', as the case may be. 

Every sanitarj' convenience must be kept in a cleanly state, sufficiently 
ventilated and lighted, must not communicate with an)'' workroom except 
through the open air or an intervening ventilated space (special provision being 
made for workrooms in use prior to 1st January, 1903); must be under cover, 
partitioned off, conveniently accessible, and if for the use of females must have 
proper doors and fastenings; if both sexes are employed, the interiors of 
the conveniences must not be visible to persons at work, and, in the case of 
adjoining conveniences, the approaches to those for each sex must be separate. 

(r) Factory and Workshop Act, 1901 (I Edw. 7, c, 22), s. 9 (2). 

(a) Public Health (London) Act, 1891 (54 ^ 55 Viet. c. 76), s. 38 (2). 

(6) 53 & 54 Viet. c. 59. 

(c) See uote^t), p. 452, ante. 

{d) Public Ilealth Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 22 (2). 

(c) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 38 (2) ; Public 
Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), r. 22 (3). For the 
procediu'e in enforcing these penalties, see title Public Health and Local 
Administration, 

(/) Trace}/ v. Pretty Hone, [1901] 1 K. B. 444, per Lord Alverstone, C.J., 
at p. 452. Upon a summons for a penalty under this provision the justices have 
no jurisdiction to inquire into the suitability or sufficiency of the accommodation, 
and must confine themselves to the question whether the notice has been com- 
plied with {ibid.). 

{g) 53 & 54 Viet. c. 59. When those provisions are in force the Public 
Health Act, 1875 (38 & 39 Viet. c. 65), s. 38, is repealed (Public Health Acts 
Amendment Act, 1890 (53 & 54 Viet. c. 59), s, 22 (4) ). 

(b) As to London, see su/yra. 

(i) For definition, see Public Ilealth Act, 1875 (38 & 39 Viet. c. 55), s. 4. 

(/:) Ibid.j 8. 38. For the general powers of local authorities to require the 
provision of sanitar)' conveniences, see title Public Health and Local 
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Sub-Sect. 7. — Ev/trcemint of Rerfuiremerds, 

1045 . If there is a contravention of the provisions as to cleanli- 
ness (Z), freedom from effluvia (;»), overcrowding (n), ventilation (o), 
temperature (p), drainage {q), or sanitary accommodation (r), in any 
factory to^ which those provisions apply, or if there is any 
contravention of the provisions as to temperature (_p) or sanitary 
accommodation (r) in any workshop to which those provisions 

^Pply> such factory or workshop will be deemed not to be kept in 
conformity with the Acts (s). 

A workshop to which the provisions as to ventilation (a) or 
dminage (h) apply, a workshop or workplace (c) to which the pro- 
visions as to freedom from effluvia apply (rf), and a workshop, 
workplace or domestic factory (e) to which the provisions as to 
cleanliness (/), freedom from effluvia (g), overcrowding (/), or venti- 
lation (/) apply, will, if any of those provisions are contravened 
theiein, be deemed to be a nuisance liable to be dealt with 
summarily under the law relating to public health Qi), 

41, Secretary of State is satisfied that the provisions of 

the Acts, or of the law relating to public health in so far as it affects 
actoiies, workshops, and workplaces, have not been carried out by 
any district council (which term includes the council of a county 
oiough (i), the Court of Common Council of the City of London, and 
a metiopohtan borough council ( j) ), he may, by Order (A), authorise 




X 


22), s. 1(1) (a), (3), (5); 


DMINISTRATION. For the procedure in enforcing 
IriiLre IlEALTir AND LocaL ADMINISTRATION. 

(0 Factory and Workshop Act, 1901 (1 Edw 7 

and see p. 449, ^ <, 

(m) Ibid., s. 1 (1) (b) (o) ; and see p. 451, ante. 

f Ibid fi ^ A ~ ’ “iidseep. 450, ante. 

p) J bid., e. 6 ; and see p. 448, ante. 

M Tl-f’ ^ P’ 

PiililiV TTcVuR P' special penalties in cases where the 

ment A? So r 'a ' ®- I’'^blic Health Acts Amend- 

(s) lor penalty, see p. 531, post 

andLIp 22). ^ (1) (2) (3): 

(6) Ibid., s. 8 ; and see p. 452, ante. 

(c) See p. 445, ante. 

p. 45I,^a,S^'^“^ Workshop Act, 1901 (1 Edw. 7, c. 22), s. 2 (2); and see 

(e) For dehnition, see p. 441, an?e. 

abhc Hedth Trf (1 Edw. 7, c. 22), s. 2 (1), applying 

ealth Act, 18 /o 188 A- .so v.vi „ aan _ Health (London) 

/4 IT 4 M 


eee, general^ Vick c. 76), ss. 2-15, 115 

(i) Factorv and W Health and Local Administration. 

\j) wtl (1 Edw. 7, c. 22), s. 154. 

(^) No drdpr A? • ^^tropolitan local government, see title METROPOLli 

his section has yet been made. 
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an inspector to take, during the period mentioned in the Order, such 
steps as appear necessary or proper for enforcing those provisions (Z). 
An inspector so authorised has, for this purpose, the same powers 
with respect to workshops and workplaces as he has with respect to 
factories (m) ; he may take the like proceedings for enforcing the 
provisions of the Acts or of the law relating to public health, or for 
punishing or remedying any default, as might be taken by the 
district council (n) ; and may recover from the district council all 
such expenses as he may incur and as are not recovered from any 
other person (o). 

1047. Where it appears to an inspector that any act, neglect or 
default in relation to any drain, water-closet, privy, ashpit, water 
supply, nuisance, or other matter in a factory or workshop is 
punishable or remediable under the law relating to public health, 
but not under the Acts, he must give notice in writing thereof to 
the district council (n) in whose district the factory or workshop is 
situated, and the district council must make such inquiry into the 
subject of the notice, and take such action thereon, as seems to 
them proper, and must inform the inspector of the proceedings 
taken in consequence of the notice (p). An inspector may, for the 
purposes of this provision, take with him into a factory or workshop 
a medical officer of health, inspector of nuisances, or other officer 
of the district council (/j'). The notice which the inspector may 
give may have reference, not only to some neglect or default in 
relation to existing sanitary accommodation, but also to an alleged 
insufficiency of such accommodation (r). 

Where notice of an act, neglect or default is so given, and pro- 
ceedings are not taken within one month for punishing or 
remedying it, the inspector may take the same proceedings as the 
district council might have taken, and may recover from them all 
the expenses which he incurs and which are not recovered from any 
other person and have not been incurred in any unsuccessful 
proceedings (.s). The inspector himself may give notice to the 
person concerned to remedy any such act. neglect or default : he 
is not confined to taking legal proceedings in respect of the neglect 
of an owner or occupier to comply with a notice given by the 
local authority (0- Such notice given by the inspector may, in 
cases where the Public Health Acts Amendment Act, 1890, Part 
IIL, is in force, be the subject of an appeal to a court of quarter 
sessions in manner provided by the Summary Jurisdiction Acts (a), 

(/) Factory and "Workshop Act, 1901 (1 Edw. 7, c. 22), s. 4 (1), 

(m) For powers of inspectors, see p. 529, post. 

(«) For local authorities included in the term, see p. 454, ante. For forms 
of notices, see Encyclopaedia of Forms and Precedents, Vol. X., pp. 35(3, 357. 

(o) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 4 (2). 

(p) I bifl., 8. 5 (1). 

(q) Ihid.^ s. 5 (2). 

(r) Tracey v. Pretty Hons, [1901] 1 K. B. 444, per Lord AlversTONE, C.J., 
at p. 453. 

(aj Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 5 (3). 

(t) Tracey v. Pretty (fc Hons, supra, per Lord Alverstone, C.J., at p. 454. 

(«) [hid., per Lord Alverstone, C.J., at p. 455. The appeal would lie under 
the Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 7, the 
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and, apparently, the validity of the requirements of such notice may 
then be considered (tv). ^ 

Sect. 2. — Special Provisions. 

Sub-Sect, 1. Cotton Cloth and othev Humid Factorit%. 

1048 . In every cotton cloth factory — that is to say, in every room, 
^ workshop or part thereof in which the weavinj^ of cotton 

cloth IS carried on (a), and in every textile factory (6) in which 
atmospheric humidity is artificially produced by steaming or other 
mechanical appliances and wherein regulations for dangerous 
trades (c) with respect to humidity are not in force (rf)— the amount 
ot moisture in the atmosphere must not at any time exceed the 

onfJ appended to the Factory and Workshop 

1 ^ *^1 temperature must not at any time be raised 

means (except gas used for lighting purposes) 
except in so far as may be necessary in the 
process of giving humidity to the atmosphere (/). The fact 
that one of the wet-bulb thermometers in the factory gives a higher 

in flf/ f T shown in the table for the temperature existing 

evidence that the amount of moisture in the 

cloth fnnfo ^ prescribed limit (g). In the case of cotton 
Jiw thp S?® of State may by Order (h) repeal or 

bu/snr>h no ^ substitute any new or amended table therefor, 

has been kid cannot come into operation until it 

disannrovpd r,f 1 0^®. for forty days, and has not been 

textile fflpfo • ^ ®ifher House (i) ; and, in the case of the other 

“'“‘t fo'torj in which atmo- 

for liehtiinfT nn/ Pi'oduced by artificial means (except gas used 

referred to^in^fhe*^^^.^ of other textile factory 

time at which then paragraph (n), must, at or before the 

notice thereof in wrS t^thT^'T f commenced, give 

^0 the chief inspector, to whom must be 

generally, see title authority; and as to such appeals, 

atpp. 453,'455''; Md“Lmi'’note7/ 1 Alveestone, C.J., 

(^ ) F&ctorv 1 P* 4o3j (I7lt€» 

i For definition, see ^?36 
rl hereon, p. i79, post. 

i) uSTlSt ’• '■ 22). 96. 

(/) Ibtd., s. 90 (I). 

N ' o’ 

,p Factory and^^^otkshop Act ^190lTl^FH (^*)* 

J^) By an Order daterl 94fK ^2), s. 91. 

of maximum humidity hashppn [1898— No. 1114], a special table 

(see note (e), supra) in factorip« the table in the Fourth Schedule 

by the “ French *’ or “ drv ” n spinning of merino, cashmere or wool 

(0 Factory and Wor^L. . 

(n») Ibid., s. 93 ( 1 ) ^ 7, c. 22), s. 96. 

(”) Ibid., 8. 96. 
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reported, by an inspector visiting the factory at least once in every Sect. 2. 
three months, in the prescribed form, the results of his examination Special 
into the temperature, atmospheric humidity and quantity of fresh Provisions, 
air in the factory ( 0 ). The occupier of the factory may give written 
notice at any time that he has ceased to produce humidity by 
artificial means, whereupon this provision ceases to apply (p). 

1050. The water used in cotton cloth factories for the purpose cleanliness 
of producing humidity must either be taken from a public supply of 
drinking water or other source of pure water or must be effectively humMity 
purified to the satisfaction of the inspector, all ducts for the intro- produced 
duction of humidified air being kept clean (q) ; and the pipes used 

for introducing steam into a cotton cloth factory wherein the 
temperature is 70° F. or over must, so far as they are within the 
shed, be as small in diameter and length as is reasonably 
practicable, and covered with non-conducting material so as to 
minimise the amount of heat thrown off (/■). 

1051. In cotton cloth factories in which humidity is produced by Ventilation, 
artificial means (except gas used for lighting purposes only), the 
ventilation must be such that during working hours the proportion 

of carbonic acid in the air does not exceed nine volumes to every 
ten thousand volumes of air in any part of the factory (s). 

1052. In every such factory erected since 2nd February, 1898, an Cloakroom 
adequate cloak room or cloak rooms, duly ventilated and kept at a accommoda- 
Buitable temperature, must be provided for the use of all persons 
employed therein (t). 

1053. The outside of the roof of evei'y such factory must be white- 
whitewashed before 31st May in each year, and the whitewash washing roofs, 
effectively maintained until 31st August. The inspector may, 
however, approve and certify some alternative method as equally 
satisfactory (a). 

1054. In every cotton cloth factory {h), and in every other Thermometer, 
textile factory (c), there must be provided, maintained and kept 

in correct working order, for the purpose of recording the humidity 
of the atmosphere and the temperature, two sets of standardised 
wet and dry bulb thermometers, one set being fixed in the centre 
and one at the side of the factory or in such other position as the 
inspector may sanction or direct, so as to be plainly visible to the 
workers. The occupier or manager or person for the time being in 


(o) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 93 (2). 

{}>) w 

((/) Ibid., s. 94 (1). This provision does not apply to other humid factories 
{ibid., 8. 96). 

(r) Ibid, 9. 94 (2) (not applicable to other humid factories (ibid., s. 96) ). 

(a) Ib/d., s, 94 (3). As to the incidence of the cost of providing the means of 
ventilation, see p. 451, a/de. The provision does not apply to other humid 
factories (ibid., s. 96). 

(t) Ibid., s. 94 (5) (not applicable to other humid factories (ibid., s. 96)). 

(a) Ibid., 9. 94 (4). The provision does not apply to other humid factories 
{ibid., 8, 96). 

(h) Ibid., S.92 (1). 

(c) See p. 436, ante. 
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charge of the factory must, except in the case of cotton spinning 
mills {d)y read the thermometers daily, when any workers are 
employed, between 10 a.m. and 11 a.m., and between 3 p.m. and 
4 p.m., and also, in the case of cotton cloth factories (e), between 
7 a.m. and 8 a.m., recording the readings at each of those times on 
the prescribed form (/), which form is to be kept hung up near the 
thermometers and forwarded, duly filled up, at the end of each 
month to the inspector of the district, a copy being kept at the 
factory for reference {g). Each form is privici facie evidence of the 
humidity of the atmosphere and temperature in the factory (h), 
A copy of the Humidity Table (i) must also be kept, properly 
framed and glazed, in a conspicuous position near each set of 
thermometers (/r). 


1055. If there is a contravention of any of the foregoing pro- 
visions with respect to cotton cloth and other humid factories, and 
such contravention is continued or not remedied or is repeated 
within twelve months after notice in writing has been given by the 
inspector to the occupier of the factory, such occupier is liable, for 
the first offence, to a fine of not less than £5 or not more than 

£10, and, for every subsequent offence, of not less than £10 or 
not more than £20 (1). 

Sub«Sect. 2.- — Bakehouses. 

1056. It is unlawful to let or suffer to be occupied or to occupy 

any room or place as a bakehouse (//i), unless the following regula- 
tions are complied with (n). 

There must be no water-closet, earth-closet, privy or ashpit 

within or communicating directly with it, and no drain or pipe for 

cauying off sewage matter may have any opening within the bake- 

ouse. Every cistern for supplying water to it must be separate 

and distinct from any cistern for supplying water to a water-closet. 

ihe penalty for non-compliance is a fine not exceeding 40s., and 

a ui er fine not exceeding 5s. a day during contravention after 
conviction (o). ^ 


1057. All the inside walls, ceilings or tops of the rooms of a 
a e ouse (whether plastered or not), and all the passages and 

\t) Otw 1901 (1 Edw. 7, c. 22), s. 96. 

n ^ ^ factories are excepted (ibid., s. 96). ^ 

Aw ® Sched. IV., ibid. 

{(j) Ibid., s. 92 (2) (b), (cl 

(A) /Wd.,8.92(2)(e).^ ^ ^ 

JA P- ante. 

0 fmZ Af ^ 1 - ®- 22). s. 92 (2) (d). 

s. 4 to rednci Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), 

[1897] 1 Q B 197) ^ offence below £5 (Osborn v. Wood Brothers, 

’ ®®®p- 

orLr Workshop Act, 1901 (1 Edw. 7, c. 22), s. 97. For the special 

oertri. b.keL„Lr.e.”° £ (“)“ p'm? a,,?'"" “ 

<1.2, *1 ’Ml’ " mw. 7, 0 . 22). As t. lb. ,«»W oI 
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staircases, must either be painted with oil or be varnished or lime- 
washed or be partly painted or varnished and partly limewashed. 
If painted with oil or varnished, there must be three coats of paint 
or varnish, which must be renewed at least once in seven years 
and washed with hot water and soap at least once in six months. 
If limewashed, the limewashing must be renewed at least once in 
six months (p), 

1058. A place on the same level with a bakehouse and forming 
part of the same building must not be used as a sleeping place, 
unless it is effectually separated from the bakehouse by a partition 
extending from floor to ceiling, and has an external glazed window 
of an area of at least 9 superficial feet, of which at least 4^ feet 
are made to open for ventilation (^/). The penalty is 20s. for the 
first and i‘5 for any subsequent offence (r). 

1059. The occupier of a room or place used as a bakehouse is 
liable to a fine not exceeding 40s. for the first offence, and £5 for any 
subsequent offence, if a factory inspector (a) or a district council (b) 
can satisfy a court of summary jurisdiction that such room or place 
is, on sanitary grounds, unfit for use or occupation as a bakehouse (c). 
In addition to or instead of inflicting a fine, the court may order 
the occupier to adopt means, within a time stated, for removing 
the ground of complaint. If, after the expiration of the time so 
limited or by a subsequent order enlarged, the order is not complied 
with, the occupier is liable to a fine not exceeding £1 for each day 
of non-compliance (d). 

1060. No underground bakehouse (that is to say, no bakehouse any 
baking room (c) of which is so situate that the surface of the floor 
is more than 3 feet below the surface of the footway of the adjoining 
street or of the ground adjoining or nearest to the room (/) ) may be 
used as a bakehouse (//), unless it was so used on the 17th August, 
1901 (/O- Whether a place is so used is a question of fact (/’)• 
Premises formerly used as a bakehouse, but temporarily without a 
tenant, are being so used if the landlord is trying to let them for 
that purpose (A). 

Underground bakehouses used on the 17th August, 1901, can only 


{p) Factory and Workshop Act, laoi (1 Edw. 7, c. 22), s. 99. A bakehouse 
■where these provisions are contravened will be deemed not to be kept in con- 
formity with that Act s. 99 (2) ). As to penalty, see p. 531, post* 

{(A Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 100. 

(r) IbifJ. As to the recovery of fines, see p. 535, post. 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 118 (8). 

(h) For the meaning of this expression see p. 454, ante. 

(f) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 98. 

[(/) Ibid. As to the recovery of fines, see p. 535, post, 

(e) I.e., any room used for baking or any purpose incidental thereto 
(Factory and Workshop Act, 1901 (1 Edw. 7, c.'22), s. 101 (3)). 

(/) 

[(/) For definition, see p. 440, ante. 

(A) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 101 (1). A place 
used in contravention of these provisions will be deemed a workshop not kept 
in conformity with that Act {ibid., s. 101 (0)). As to penalty, see p. 531, post. 

(i) Sch luerzerhof v. Wil/cins, [1898] 1 Q. 13. G40, per Wrigut, J., at p. 642. 

{/:) Ibid. 
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continue to be so used if certified by the district council (Q to be 
suitable for that purpose (vi) as regards construction, light, and 
ventilation, and in all other respects (n). The occupier may, within 
twenty-one days from the refusal of such certificate, apply to a court 
of summary jurisdiction, who may grant the certificate if it appears 

wu bakehouse is suitable in the above respects (o). 

\\ heie any place has been let as a bakehouse, and such certificate 
cannot be obtained unless structural alterations are made, and the 
occupiei alleges that the expenses of the alterations or part of 

era ought to be borne by the owner, the occupier may apply to a 
cour^ of summary jurisdiction, who may make such order con- 
cerning the expenses or their apportionment as appears to be 
]us and equitable in the circumstances, having regard to the terms 
ot any contract between the parties (p); or in the alternative, at 
tne request of the occupier, the court may determine the lease (A 
ihe court of summaiy jurisdiction is the statutory tribunal for the 
ecision 0 the question, and there is no jurisdiction in the High 
Lourt to entertain an action for determining such a dispute (r). 



snS Act, lOottl S; Pc 22?^ Tv 

which are workshoT^s nv« ^ \ London underground bakehouses, 

Common Council and’tho under the control of the Court of 

(m) 1 i/W r 0 metropolitan borough councils. 

(«) Factory and J. P. 537. 

see Lte W n. 459 <=• 22), s. 101 (4). For penalty, 

Forms and Precedents Vol”x^° certiBcate, see Encyclopaedia of 

fo) Factory and WorkshonAct^ 1991 n -p.:! 

unkl aj \^fciJ!^mstanLT^^^ to'he'^uchS is fust and equitable 

pe.- FLETCHErilouLTO^ Tj "aK. ^1906] 2 K. B. 20, C. A., 

the expenses of ventilatioTi j' Compare the similar provisions as to 

fire, at p. 469, ^yost. * providing means of escape from 

( 1 ) 0 EJw. 7, 22), 101 (.), 

4T», C. A., as to ^yhich seeT 409 r"':"®'’ ^-VaiiHin, [1905] 1 K. B. 

of structural alterations doubtful whether the expenses 

positions and oiitgoin<>s” within obtaining a certificate are “ im- 

lessee should pay “ afl iTnnnci;+' ^^rms of a covenant in a lease that the 
either by landlord or tenaiit in°^. ^^tj^oings for the time being payable 

ri904l 2 Tf'u premises.” In Goldstein v. 

It was held that the expense, nf 'Ll ’ ^'^^orris v. Ikal, [\904] 2 K. B. 585, 

pant. These decisions were" hn alterations were within such a cove- 

^ Stuckeif V. Huohe sum'n* FletcherMoultox, L.J.f 

Bomer, L,J.^ at p. 4s9 “ a? ^ Horner v. Franklin^ supra^ 

those cases were decided” • right to consider the grounds on which 

Sffpra, at p. 24.* Ar Williams, L.J., in Stuckey 

title Landlord and Tpv w'p ^ effect of such covenants generally, see 

i >»■ (. Ed,. 7. e. 22), 102. 

V / Ihid. y dud S66 s 15^ T 4-\. 

n tne metropolis these authorities also enforce 
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provisions as to bakehouses, and, for this purpose, the medical 

ofiScers of health of those bodies have all the powers of a factory 

inspector in regard to entry, inspection, taking legal proceedings, 
and otherwise (c). 


Sub-Sect, 3. — Laundries. 

1062. In every laundry {d) a fan or other efficient means must, 
if mechanical power (c) is used, be provided, maintained, and used 
for regulating the temperature in every ironing room, and for carry- 
ing away the steam in every washhouse (/) ; all stoves for heating 
irons must be sufficiently separated from any ironing room or iron- 
ing table ; and gas irons emitting noxious fumes must not be used ; 

the floors must also be kept in good condition and so drained as to 
allow the water to flow off freely (</). 

Sub-Sect. A.— Home Work. 

1063. If a place in which work is carried on for the purpose of 
or in connection with the business of a factory or workshop is 
dangerous or injurious to the health of the persons employed 
therein, the district council may give notice in writing (/<) to the 
occupier of such factory or workshop, or to any contractor 
employed by him, and such occupier or contractor will be liable to 
a fine not exceeding .tlO (i), if, after one month from receipt of the 
notice, he gives out work to be done in that place, and the court 
finds such place to be injurious or dangerous as aforesaid (k). 
This provision applies to places from which any work is given out 
as if they weie voikshops (/) \ but it applies only to such classes of 
woik as the becietary of State may specify by special Order (w). 


the provisions as to underground bakehouses which are workshops (Factor- 

and Workshop Act 1901 (1 Edw. 7 c. 22), s, 101 ^o), and Public Healtl 

(London) Act, 1891 (o4 A oo Vict. c, 76), s. 26. 

(c) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 102. As to thi 
powers of an inspector, see p. o29, post. 

(d) Factory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 3. As to the tern 
laundry, see p. 43 ante. 

U) See note (//), p. 433, ante. 

(/) As to the general requirements in regard to temperature and ventilation 
m factories and workshops, which have also to be observed, see pp. 448 450 ante 

.V (■'/) Offences under this provision are puiiishable uudei 

the Factory and Workshop Acts and not under the Public Health Acts ever 
though the laundry is a workshop (Factor}' and Workshop Act 1907 (7 Edw 7 
c. 39), 8 ,3). In case of contravention the laundry will be deemed a factoiw or work’ 
shop not kept in conformity with the Acts (ibid.). As to penalty, see pfodl, oosf 

1 Encyclopmdia of Forms and Precedents, 

\ oi. Jv., p. oi2. As to district council,* see p. 454, ante. 

(/) As to the recovery of fines, see p. 535. post. 

{k) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), e. 108 (1) 

{/) I hid., 8. 108 (2). ^ 

(wi) Ihid., s. 108 (3). The following classes of work have been specified* The 

making, cleanlng^ washing, altering, ornamenting, finishing, and repairiiiff of 
wearing apparel; the making, ornamenting, mending, and finishing of lace 
lace curtains, and nets ; the making or repairing of umbrellas, sunshades' 
parasols, or parts thereof, and sacks; the carding, boxing, or packoting of 
buttons, hooks and eyes, pins, and hair pins ; fur-pulling, pea pic^ng, feather 
sorting, cabinet and furnitui-e making and upholstery work, and the covering 
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1064. If the occupier of a factory or workshop or of any place 

from which any work is given out, or any contractor employed 

by him, causes or allows wearing apparel to be made, cleaned, or 

repaired in any dwelling-house or building occupied therewith 

whilst any inmate thereof is suffering from scarlet fever or 

small-pox, then, unless he proves that he was not aware of 

the existence of the illness and could not reasonably have been 

expected to become aware of it, he is liable to a fine not 
exceeding £10 (n). 


Powers in 
case of 
infectious 
diseases. 


1065. If any inmate of a house is suffering from an infectious 
disease required by law to be notified (o), the district council (p) 
may make an order forbidding the making, cleaning, washing, alter- 
ing, ornamenting, finishing and repairing of wearing apparel, and 
any work incidental thereto, (and such other classes of work as 
may be specified by special Order (q) of the Secretary of State), to be 

P^i'son living or working in that house, or such 
)art thereof as may be specified in the Order (r). The Order may 
e ma e notwithstanding that the diseased person may have been 
remove lom the house; and is to be made either for a specified 

T condition that the house or part thereof 

f ^ infected shall be disinfected to the satisfaction of the 

of health or that other reasonable precautions shall 

ianf ^1 Order ma}' be served on the occupier of any 

oiy 01 workshop or of any other place from which work is given 
out, or on the contractor employed by such occcupier (0- The 


making of electro-plate, files, locks, latches, 

gear’ (including swivpi’ brushes, stuffed toys, baskets, cart 

'""fv loops, gear buckles, mullin bits, hooks, and 

or parts thereof irmrlft (other than wire nets), boxes or other receptacles 

maferial and roTt/Y^T P"^*tially of paper, cardboard, chip, or Similar 
processes incidental tn f) ^ cables, anchors, and grapnels ; or any 

membranous croun PrvQi*noi« ^ notified to be : small-pox, cholera, diphtheria, 
enteric, relapsing continnLl fever, and typhus, typhoid, 

may include othw- infectious dfser^^*^ the local authority 

Government Board ; and see the approval of the Local 

ip) As to definition of “ distrkt 
urgency the powers conferred unon thl i’ • 

two or more members of the nee,, district council may be exercised by any 
of health (Factory and Wovhsfi ®i f ®u the advice of the medical officer 

a form of order ®- 22). ®- 110(3)). For 

(?) By the Home Woi£ ^ Precedents, Vol. X., p. 374. 

of work thus forbidden to be iriven^ 1)*^**' 1^® classes 

except cabinet and fui-niture tn ^*® ™ (“)> P' 'ldl> 

looks, latches, keys, cart °f elekro-plate, files 

grapnels. ^ » nd uou and steel chains, cables, anchors, and 

form of ordeJ^ Z'^^cvc'onZit'^*^) P ®' 22). s- n0(l)(5). For a 

(s) Factory and WorksZn A f°^ Precedents, Vol. X., p. 373. 

general lawV to 1001 (1 Edw. 7, c. 22), s. 110 (2h For the 

Health axd Local Administrat infectious diseases, see title Public 
(0 'actory and Workshop Act, lOOia Edw. 7, c. 22), s. 110 (1). 
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penalty for contravention of the provisions of the Order is a fine Sect. 2. 
not exceeding £10 (a). Spg^jg^j 

1066. If persons are employed in such classes of work as the 
Secretary of State may by special Order specify (b), the occupier of Lists of 
every factory and workshop, and every contractor employed by him outworkers, 
in the business of the factory or workshop, is required to keep in the 
})rescribed form and manner, and with the prescribed particulars (c), 
lists showing the names and addresses of all persons directly 
employed by him, either as workmen eras contractors, in the business 
of the factory or workshop, outside the factory or workshop, and 
the places where they are employed (d), and to send to an inspector 
such copies of or extracts from such lists as the latter may 
require (d). Copies of the lists are also to be sent to the district 
council on or before 1st February and 1st August in each year(d). 

The district council (e) must cause these lists to be examined, and 
must furnish the name and place of employment of every outworker 
included therein whose place of employment is outside its district to 
the council of the district in which such place of employment is (/). 

The lists kept by the occupier or contractor must be open to inspec- 
tion by any inspector and by any duly authorised officer of the district 
council, and the copies sent to the council, and the particulars 

furnished by one council to another, must be open to inspection by 
any inspector (p). 

These provisions as to lists of outworkers applv to any place 
from which any work is given out and to the occupier' thereof, and to 
any contractor employed by him in connection with such work, as 
if that place were a workshop (k ) ; and the penalty for contraven- 
tion is a fine not exceeding 40s., and for a second or subsequent 
offence, £5 (i). 

Sub-Sect. 6.— Shops. 


1067. In all rooms of a shop or other premises where goods are Seats in 
actually retailed to the public, and where female assistants are 
employed in such retailing, the employer is to provide behind the 
counter, or in some other suitable position, not less than one seat to 
every three female assistants employed in each room (/r) under a 
penalty not exceeding £3 for a first'offence, and not less than £1, 
nor more than £5, for a second or subsequent offence (/). 


(a) Factory aiBcl Workshop Act, 1901 (1 Edw. 7, c. 22), s. 110 (4). As to the 
recovery of tines, see p. 535, 

in note (w), p. 461, ante (Order of 

May 23rd, 190j [1907 — No. 408]). 

(c) The form and manner of, and the particulars to bo included in, lists of 
outworkers are set out m the schedule to the Order of Mav 23rd 1907 
[1907— No. 408], •' 

d) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 107 (1). 

^e) As to definition of “district council,” see p. 454 ante. 

(/) Factory and Workshop Act, 1901 (I Edw. 7, c. 22', s. 107 (2). For a 
form of such a notice, see Encyclopmdia of Forms and Precedents Vol X p 371 

(</) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22 ), s. 107 3). 

Ill) Ibid., 8. 107 (4). ‘ 

(i) J bid., s. 107 (5). 

(k) Seats for Shop Assistants Act, 1899 (62 & 63 Viet. c. 21), s. 1. 

(/) 1 hid,, 8. 2. hor provisions relating to the hours of employment in shops 
see pp. 509 et stq. ^ * 
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Part Ill.—Provisions as to Accident and 

Nuisance. 


Sect. 1. — Provisions for securing Safety > 

Sub-Sect. 1, — Fencing of Machinery » 

1068. In a factory, every hoist or teagle, and every fly-wheel 
directly connected with the steam or water or other mechanical 
power (//?), whether in the engine-house or not, and every part of any 
water wheel or engine "worked by any such power, must be securely 
fenced (?i) ; and every wheel-race not otherwise secured must be 
secuiely fenced close to the edge of the wheel-race (w). This duty 
IS absolute, and must be performed whether or not the machinery 
in question is in fact dangerous without fencing (o). 

All dangerous parts of the machinery (jt?) in a factory, and every 
part of the mill gearing (^j), must either be securely fenced or be 
in such position or of such construction as to be as safe to every 
person employed or working in the factory as if it were so fenced (r). 
ns lequirement is general, and is not limited to the machinery 

supp ymg motive power to other machinery (s) ; nor is it confined 

0 machinery ^Inch is in itself dangerous in the course of careful 

^01 iing (^). Whether or not any part of machinery is dangerous 

IS a question of fact and degree to be decided by the court (u). To 

ence in the manner usua.1 in the best regulated factories in the 

oca 1 y 13 not necessarily a sufficient compliance with this 
provision (6). ^ 


must be constantly maintained in an efficient 
eSpnf ' required to be fenced are in motion or use, 

nectmn ^le under repair or under examination in con- 

cleaninfT nr necessarily exposed for the purpose of 

the pails of the 


' \ T\ ^ 1/4. Aj, j,. < : ana spa -n 

\ (1856), 5 E. & B. 856 

? For defimtiou see p. 446. ante. 

(s) iectyral V (1 Edw. 7, c. 22), s. 10 (1). 

without determining whetW or'^i’, ^ magistrate, 

dangerous, bad hekUbof fi... or not a press worked by steam power was 

not dangerous macbinerv rpn pi’ess where the accident happened was 

inquired whether the part of thp°^ fenced. The magistrate “ ought to have 

e ^‘‘ctory ill be deemed not kept in conformity with the Acts 



Part III. — Provisions as to Accident and Nuisance. 

Sub-Sect. 'I.— Self-acting Machines. 

1070 . In a factory erected on or since 1st January, 1896, the 

traversing ca,rriage of any self-acting machine must not be allowed 

to run out within a distance of 18 inches from any fixed structure 

not being part of the machine, if the space over which it runs out 

IS a space over which any person is liable to pass, whether in the 

course of _ his employment or otherwise ; but nothing in this 

provision is to prevent any portion of the traversing carriage of 

any self-acting cotton spinning or woollen spinning machine being 

allowed to run out within a distance of 12 inches from any part of 

the head stock of another self-acting cotton spinning or woollen 
spinning machine (d). 

_ 1071 . A person employed in a factory must not be allowed to be 
in the space between the fixed and traversing parts of a self- 
acting machine unless the machine is stopped with the traversin'^ 
part on the outward run, but the space in front of a self-acting 
machine is not to be included in the space aforesaid (e). If a 
pel son is in the above-mentioned space in such circumstances 
that the peison in charge of the machine believes the former not 
to be in such space, the former is not regarded as being allowed 
there, for the i\ords “ must not be allowed ” do not mean “ shall be 
prevented ” ( /'). The provision is not confined to acts allowed by 

the occuiiier himself, but extends to acts permitted by his servant 
or agent (//). 

A woman (/O, young person (i), or child (/t) must not be allowed 
to work between the fixed and traversing part of any self-acting 
machine vhile the machine is in motion by the action of steam 
water or other mechanical power (7). ’ 

Sub-Sect. .3. (Jrin<hng in Tenement Factories, 

1072 . Where grinding is carried on in a tenement factory (?») 
(not being a textile factory («) ), drum-boards to fence the shafting 
and pulleys and belt guards must be provided, hand rails must be 
fixed over the drums, and the whole kept in proper repair. Floors 

[ihid., s. 10 (2) ). As to penalty, see p. o31, jmt ; see also Vei-ney v. Fletcher 

[1910] - I. E. o09. Lor the remedy of a workman injured by his master’s 
neglect to carry out these provisions, see note {h), p. 531, post; unci titles 
Master and Servant ; Negligence. ^ » 

{<]) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 12 (1). For contra- 
vention the factor}^ will be deemed not kept in conformity with the Act (ibid 
s. 12 (4) ). As to penalty, see p. 531, post. ^ 

(e) factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 12{2). A person 
allowed to be in this space or to work in contravention of this section is deemed 
to be employed contrary to the Acts {ibid., s. 12 (4) ). 

(f) Crabtree v. Fern Spinninej Co.. Lid. (1902), 85 *L. T 549 
{(j) Ibid., per Lord Alverstoxe, C. J., at p. 551. 

(h) For definition, see p. 445, ante. 

(i) For definition, see p. 445, ante. 

(k) For definition, see p. 445, ante. 

(/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 12 (3). For mean- 

power,” see notes (v) and (h), p 43H 
ante, lor penalty lor employment contrary to the Act, see p. 533, post. ’ 

(w) Tor dehuition, see p. 441, ^ 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 88 (5). For defini- 
tion, see p. 436, ante. 

H.L. — XIV. 
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constructed on or since 1st January, 1896, must be so constructed 
and maintained as to facilitate the removal of slush, and all 
necessary conveniences provided to facilitate such removal; and 
every grinding room or hull established on or after the same date 
must be so constructed that, for light grinding, there shall be a clear 
space of 3 feet at least between each pair of troughs, and for heavy 
grinding a clear space of 4 feet at least between each pair of 
troughs, and 6 feet at least in front of each trough ; while the 
sides of all drums in such grinding room or hull must be closely 
fenced. A grindstone erected on or after the same date must not be 
run before any door or other entrance, nor, except in pursuance of 
a special exemption granted by the Secretary of State (o), may one 
grindstone be run before aii}^ fire-place or in front of another. 

The owner of the factory is responsible for the observation of these 
regulations ( 2 )). 

It is the duty of the owner and occupier respectively of such 
a factory to^ see that such part of the horsing chains and of the 
hooks to which the chains are attached as are supplied by them are 
kept in efficient condition (q). 

1073 . In every such factory where grinding of cutler.y is carried on 
the owner must provide that there shall at all times be instantaneous 
communication between each of the I'ooms in which the work is 
carried on and both the engine-room and the boiler-house (r). 




iieaninf/ luac/nner^ in Motion 


••• 

1074 . A child (s) must not be allowed to clean in any factory any 
pait of any machinery (t), or any place under anj" machinery other 
an overhead mill gearing (a), while the machinery is in motion 

y le aid of steam, water or other mechanical power (6). 

joung person (c) must not be allowed to clean any dangerous 
part of the machinery in a factory while the machinery (0 is in 
mo ion y the aid of steam, water, or other mechanical power; and 
01 ms puipose such parts of the machinery are, unless the contrary 
IS piove , piesumed to be dangerous as are so notified by a factory 
inspector (d) to the occupier of the factory (c). 

aJillied^'io^tbr October, 1S97 [1897— No. 790], this exemption is 

table-blade &^‘hiflstone in front of bolster stones used b}' 

()d I'actoi^ ‘iiunv Eind shank stones used bv scissors gnoders. 

As^io other c. 22), s. 88 (1), and Sched. UL 

responsible wliich the owner of a tenement factory is 

P- definition of “ owner,” 

(^) For definSo^J'see y. I’' 

p. 446,’ ante. 
a 1 or definition, see p. 446, ante. 

meaii5?/T. (lEdw. 7, c. 22), s. 13 (D; /or the 

p. 436, ante. ’ other mechanical power,” see notes (g) and (/0» 

f.n Spp ^^^^hion. see p. 445, ante. 

^Vorkshop Act, 1901 (1 Edw. 7 , c. 22 ), s. 118 ( 8 ); and 

(e) Ibid., s. 13 (2). 
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A v-oman ( f) or young person {g ) must not be allowed to clean 
the mill-gearing (h) in a factory while it is in motion for the purpose 
01 piopellmg any part of the manufacturing machinery {i) 

The prohibition extends to the cleaning of the fixed parts of the 
machinery, and is not confined to the moving parts thereof (A). 

Sub-Sect. 5. — Htcam Boilers. 

1075. Every steam boiler used for generating steam in a factory 
or workshop or in any place to which any of the provisions of the 
Acts (/) apply, must, whether separate or one of a range, have 
attached to it a proper safety valve and a proper steam gau^e 
and water gauge to show the pressure of steam and the height of 
water m the boiler, and must be examined thoroughly by a°com- 
letent person at least once in each fourteen months (m). The 
joiler, valve, and gauges must be maintained in proper condition (?i). 
A report of the result of each examination must, in the pre- 
sciibed foim, be enteied in or attached to the general register (o) 
of the factory or workshop within fourteen days, and must be 
pgned by the person making the examination, and, if that person 
is an inspector of a boiler-inspecting company or association, by 
the chief engineer of the company or association (p). 

Tliis provision does not apply to the boiler of any locomotive (g) 
belonging to or used by a railway coiupaiiv, or to any boiler belonmu<T 
to or exclusively used in His Majesty’s service (r). For the pui° 
poses of this provision the whole of a tenement factory or work- 
shop (s) is deemed to be one factory or workshop, and the owner 

who is in this case substituted for the occupier (#), is to register the 
above-mentioned report (»). ° 

Sub-Sect. (>. — Means of Escape from Fire. 

1076. Every factory of which the construction was not commenced 
on or before 1st January, 1892, and in which more than forty 

(/) For definition, see p. 41.j, ante. 

{(/) For definition, see p. 415, ante. 

(/() For definition, see p. 44f), ante. 

(0 Factory and AVorksfu.p Act, 1901 (1 Edw. 7, c. 22), s. 13 (3). A v^oman, 
young person, or cliild allowed to clean in contravention of this section is 
deemed to be employed contrary to the provisions of the Acts (ihid. s 13 (4) ) 

For penalty for employment contrary to these laovisions, see p. 533 post 
(k) Pearson v. Pehimn Mitts (Jo., [189(1] 1 Q. 11. U4, per Kay, L.J., at p. 24G ■ 
see a so laghr y. Mark Pairson <f Son., Ltd. (1910), 130 L. T. Jo. 10 (removing 

fluff from machinery, such fluff being saleable, is still cleaning machinery) 

(/) »See p. 441, ante. ® 

'//i) Factory and "Workshop Act, 1901 (1 Edw. T, c. 22), s. 11 (1). 

n) IhuL, s. 1 ] (2). As to boiler explosions, see p. 474, post. 

(o) See p. o2o, post. 

(p) Factory imd Workshop Act, 1901 (1 Edw. 7, c. 22), s. 11 (3). In case of 
contravention the factory or workshop will be deemed not kept in conformitv 
with the Acts {dnd., s. 1 1 (4) ) ; as to penalty, see p. 531, post. 

{<j) See Mnrptni w. Wit son ,t Son (ISH,'!),' 48 L. T. 788, for a decision (under 
e Employers Inability Act, 1880 (43 & 44 Viet. c. 42)), as to the meaning of 
the word “ locomotive engine.” 

(r) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 11 15). 

^h) Sec pp. 441, 442, ante. 

V) Compare p. 632, post. 

[h) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 11 (0). 
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persons are employed (r), and every workshop of which the con- 
struction was not commenced before 1st January, 1896 and in 
which more than forty persons are employed, must be furnished 
with a certificate from the district council (a), or, in London, from 
the London County Council (b), that the factory or w^orkshop is 
provided with such means of escape in case of fire for the persons 
employed therein as can reasonably be required in the circum- 
stances of each case (c). The means of escape so provided must be 
maintained in good condition and free from obstruction (d). 

The above-mentioned councils must examine each factory and 
workshop within their respective districts, and, on being satisfied as 
to the means of escape, give a certificate to that effect (e). 


1077. With respect to factories the construction of w^hich was 
commenced before 1st January, 1892, and workshops the construc- 
tion of which was commenced before 1st January, 1896, and in 
which more than forty persons are employed, it is the duty of the 
district council {/) of every district, and, in London, of the London 
County Council (^), from time to time to ascertain whether all such 
factories and workshops within their district are provided with such 
means of escape as aforesaid, and to serve on the owner of any 
factory or workshop not so provided (h) a notice (?) in Muiting speci- 
fying the measures necessary for such provision and requiring him 
to carry them out before a specified date ; and thereupon the owner 
has power, notwithstanding any agreement with the occupier, to 


(r) *Jeparate houses connected by a gangway or bridge may constitute one 
factory within the meaning of this provision (Re London CoanUt Council and 
Tiihhs (1908), 08 J. P. 29) ; seep. 444, ante. 

(rt) The term includes the council of a county borough (Factory and Workshop 
Act, 1901 (1 Edw. 7, c. 22), s. 154). 

(^) ^Ind.^ 153 (1), where it is also provided that expenses incurred by 

the London County Council in executing this provision are to be defrayed as part 

of their expenses in the management of the London Building Act, 1894 (57 & 58 
Vict. c. ccxm.). ^ 

(c) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (1). In case of 

factory or workshop will be deemed not kept in conformity 
with the Acts [ihid ,) ; as to the penaltv. see p. 531, post. 

(d) Factory and Workshop Act, 19ul (1 Edw. 7, c. 22), s. 14 (0). In case of 

contravention the factory or workshop will be deemed not kept in conformity 

with the Acts (titri.) ^ 

(e) /5ui., s. 14 (1). The certificate must specify in detail the means of 
escape provided {ibid.). For a^ form of such certificate, see Encyclopeecha of 

orms an lecedents, V ol. X., p. 363. All expenses incurred by a district 

council in the execution of these provisions are to be defrayed— (1) ’in the case 
oi an urban district 

of the Public 

as special expenses luuuiTcu in me execution of the Public Health Act, 

expenses are chargeable to the contributory place in which the 
factory or workshop IS situated (Factory and Workshop Act, 1901 (1 Edw. 7, 

T Pondon, see note (b), supra. As to these expenses- 

see titles Local Goverxmext ; Public Health axd Local Admixistkatiox 
(/ J^feee note (a), sujjra. 

{g) See note (6), supra. 

factories and workshops other than those which are 
imnnl L paragraph, and tenement factories or workshops, the 

m Rn. ’ 7 ' the occupier liable (see p. 532, post) applies. 

Vol. X p 36™ IlncyclopEedia of Forms and Precedents, 
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take such steps as are necessary for compliance with the notice, 

and is liable to a penalty of £l for every day of non-compliance (/). 

If seveial separate factories are in the same building and have a 

common owner, separate notices must be given in respect of 
each (k). 

An owner cannot, however, be required to carryout measures for 
providing means of escape from fire which involve interference with 
or trespass upon the rights of third parties occupying different parts 
of the same building in separate tenures (/). 

1078. In case of difference of opinion between the owner 
and the council in respect of such provision of means of escape, 
the difference is to be referred to arbitration on the applica- 
tion, within one month after the difference arises, of either 
party (/?/), and the award is binding on the parties thereto, 
the notice of the council being discharged, amended, or 
confirmed in accordance therewith (»). The fact that a party 
is not present at the arbitration does not prevent him from 
being bound by the award (o). Separate awards are necessary in 
respect of separate factories, though in the same building (^)). 

1079. If the owner ( 7 ) alleges that the occuiner of the factory or 
workshop ought to bear or contribute to the expenses of complyinf^ 
with the requirements of the council, he must apply to the county 
couit of the distiict, and that court, after hearing the occupier, 
may make such order as appears to it to be just and equitable 
in all the circumstances of the case (r). The county court 
has jurisdiction to apportion such expenses between owner and 
occuiuer, although the occupier has covenanted to pay all 
outgoings (s). The question is not determined by the terms of 
the tenancy alone (a), although the count)" court judge, when 


con 


(./) Factory and AVorkshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (2). As to the 
recovery of i)enalties, see p. oSo, post. 

{h) Tolhr V. .S>iVrs and Fmul, Ltd., [1903] 1 Ch. 30'’. 

(/) Ac Lomhn Count,! Council an, I Lewis (1900), 82 L. T. 195 ; Toiler v. Spiers 
dIo,n/,Lid.,8npru; see also Consolidated Properties Co. v. (1901) 

IS T. L. ll. 59 ; London ('onnUj Council v. Brass (1901), 17 T L E 504 ' 

(m).Pactoiy and Workshop Act, 1901 (1 Edw. 7, c. 22), s. H (3) For 

provisions as to arbitrations, see ihid., 8ched. L, and for the necessary forms 

m connection -with such arbitrations, see Encyclopiedia of Forms and 
Precedents, \ ol. A., pp. 305 tt seq. 

{n) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14(3) 

(o) Toller V. Spiers and Pond, Ltd., supra. 

{p) Ibid. 

(y) See p. 447, ante. 

(r) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (4) ; and see 

title County Courts, A^ol. A III., p. (i48. No proceedings in the High Court 

can bo iiistit'ited for the recovery of contribution {Horner v. Franklin, [19051 

1 Jx. JJ.4(.), C. A.). In the provision referred to “theword *may’ reallyineans 

‘ must ’(i5«/..,peryAUonANAViLUAMS,L.J., atp. 4,S8). For decisions under 

similar provisions in respect of ventilation and underground bakehouses, see 

pp. 4o9, 460, ante. Shephard v. Barber (1902), 07 J. P. 238, must bo re^-arded 
as overmled. ® 

{s) Monk V. Arnold, [1902] 1 K. B. 761, approved in Horner v. Franklin 
supra. " 

(«) Horner v. FrankUn, supra, per Eomer, L.J., at p. 488. In Arding 
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considering \vhat is “ just and equitable,” is to take those terms 
into consideration (h). 


1080. For the purposes of the foregoing provisions the whole of a 
tenement factory (c) or workshop id) is deemed to be one factory or 
woikshop, and the owner is substituted for the occupier (e); and a 

factoiy inspector (y ) maj^ give the like notice and take the like 

proceedings as in the case of matters punishable or remediable 
undei the law relating to public health but not under the Acts(5r). 

1081. Every district council (/;) and, in the administrative county 

0 London, the London County Council (i), in addition to any powers 

they possess with reference to the prevention of fire, have power to 

rnake bye-laws providing for means of escape from fire in the case 

of any factory or workshop (A-). The imwer of the London County 

Louncil to make bye-laws with respect to the means of escape from 

hre m buildings exceeding 60 feet in height (/) extends to all 

factories or workshops, whether exceeding 60 feet in height or 
not (m). ° ® 


Sub-Sect. T . — Constniction of Doors. 

^^hile any person employed in a factory or workshop 

Lv 44^ ^ ^ workshop (u ) ) is within the factory or workshop 

le puiposeof employment or meals, the doors of the factory or 

Co. (1S98), 79 L. T. 622, C. A., two 
and imT)o=iitions ” n that the lessee should bear all “rates, taxes, 

of all costs and pvtT fiud “a fail’ share and proportion 

conh£! of • • • ^^ay be called upon to W 

virtue of anv Act nr A^f about every or any reparation . . . by 

their tenants to rp^nv - Parliament,’^ The owners brought an action against 
local authority" for tli ^ whole cost of structural alterations required by the 
was heS P^'oviding means of escape in case of fire. It 

only a fair share and ^^ase the tenants were liable to pay 

«.ll .nSt'itte ■ “• ■>“ 

f ]i\ T » <* « . _ ^ • 


y^Ui Oil noon o ^ u/iu/ j. I 

on the construction of *actoiy^ the local authority could have insiste 

being not of that 

(/) See kctorfnnH W ’ to require 

S 7wf/ 1901 (1 Ed^y. 7, c. 22)! s. 118 (8). 

Local Administr at’tov I'H® Public Health .axd 

(J)Seenote(a).p.4°|8-,„,He. 

(/■•) AtL,Clt y S"’- ■’ ®- 22), s- 153 (2). 

c. 00), apply to anv the Public Health Act, 187o (38 & 39 ^lct. 

have been pJepared hvthp\^^^i®(^ inade. Model bye-laws under this section 

Home Office Spp o-Pna n Board after consultation with the 

(0 See London ClT Local Admixistratiox. 

LoVdon BnMn" ^ict. c. ccxiii.), s. 164. The 

title Metropolis^ • hiii- pi’otection from fire in the metropolis (see also 

s- 26 of that Act ’ to its application to factories and workshops, see 

Uj. Tor definition, see p. 443, ante. 
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workshop, and of any room therein in which any such person is, Sect. i. 
must not be locked nor bolted nor fastened in such a manner that Provisions 
they cannot be easily and immediately opened from the inside (o). for 

In every factory or workshop (other than a men’s workshop Q?)) securing 
the construction of w'hich was not commenced before 1st January, Saf^* 
1896, the doors of each room in which more than ten persons are When to open 
employed must, except in the case of sliding doors, be constructed outwards, 
so as to open outwards (q). 

Sub-Sect. S. — Stnnmarj/ Orders i>rolnhitin(j Use of Bantjerous Machinery 

or Unhealthy or Danyerous Factories or Workshops. 

1083 . On complaint by a factory inspector, and on being satisfied As to 
that any part of the 'vaj's, works, machinery or plant (r) (including dangerous 

a steam boiler used for generating steam) used in a factory machinery on 

or workshop (other than a men’s workshop (s) ) is in such a 

condition that it cannot be used without danger to life or limb, 

a court of summary jurisdiction may, by order, prohibit the 

use of such part altogether, or until it is duly repaired or altered, 

under a penalty during contravention of the order not exceeding 

40.S. a day {t). Upon receiving evidence that the use of any such 

part of the ways, works, machinery or plant (r) involves imminent 

danger to life, the court or a justice may, upon an ex parte applica- \:pane.v parte 

tion l)y the factory inspector, make an interim order prohibiting, application. 

either absolutely or subject to conditions, the use thereof, until the 

earliest oitportunity for hearing and determining the complaint (m). 

1084 . On complaint by a factory inspector, and on being satisfied unhealthy or 
that any place used as a factory or workshop, or as part of a factory dangerous 
or workshop, is in such a condition that any manufacturing process or 
or handicraft carried on therein cannot be so carried on without 

danger to health or to life or limb, a court of summary jurisdiction 
may, by order, prohibit the use of that place for the purpose of 
that process or handicraft, until such works have been executed as 
are, in the opinion of the court, necessary to remove the danger, 
under a penalty during contravention of the order not exceeding 
40.9. a day((!). In cases where iDroceedings might be taken by a 
district council under the law relating to public health, proceedings 
under the above provisions must not be taken unless the factory 
inspector is authorised to take proceedings under the Acts with 


[o) Factory aud Workshop Act, 1901 (1 Edw. 7, c. '12], s. 10 (1). For peualty, 

see p. o.'i 1 , posh •' 

[p) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22, s. lo7 (1). For 
(Ictinition, see p. 4-J3, ante. 

[q) Factory and Workshop Act, 1901 (1 Edw. 7, c. 2*2), e. 10 (2). In case of 
contravention of this and the preceding provision the factory or workshop 
will be deemed not kept in conformity with the Acts [ibid., s. 10 (0)). For 
peualty, see p. 501, post. 

(/’) The words “ ways, works, machinery or plant’* occur in the Emplo 5 ’ers’ 
Liability Act, 1880 (4:J & 44 Viet. c. 42), s. 1 ; see title Masteu and Servant. 

( 5 ) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 157 (1). For 
definition, see p. 410, ante. 

[t) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 17 (1), (3). This 
provision is applied to docks etc. (see p, 483, post), to certain buildings (soo 
p. 485, post), also to certain railway lines and sidings (see p. 480, q^ost). 

(;d Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 17 (2). 

[a) Ibid., s. 18 (1), (3). ^ . 
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respect to the enforcement of sanitary provisions in workshops 
or with respect to matters punishable or remediable under the 
law relating to public health, but not under the Acts (b). 

In tenement factories the owner is substituted for the occupier as 
the person responsible for carrying out the above provisions (c). 

Sect. 2. — Notice and Investigation of Accidents. 

Svb-Sect. l.—In General. 

1085 . Where anj^ accident (d) occurs in a factory or workshop («) 
(o ei than a domestic factory or domestic workshoi) (/), or a 

^ which is more than 20 feet deep (A) ), which is 

ei hei an accident causing loss of life to a person employed (i) in 

e actoiy or workshop; or an accident due to any machinery 
moved by mechanical power (Z,), or to molten metal, hot liquid, 
exp osion, escape of gas or steam, or to electricity^ or to any 

other special cause which the Secretary of State may specify by 

r er ( } and so disabling anj’ person so employed as to cause 
im 0 e absent throughout at least one whole day' from his 

r inaiyyyoik, or an accident disabling for more than seven days 

®“P' 03 'ed from working at his ordinary work (m) ; 

nrocpvu ^ f-ccident in the prescribed form and with the 

Fnsnpntm sent to the factory 

dpnf! district ; and also, except in the last class of acci- 

ease of an accident the cause of which is 
surwnn t y^ Order so requires), to the certifying 

suigeon (a) of the district (o). i o 


^ ;■ '■ '■ •» (-)• “• 
W factory and W„k.h.;, Act M, ( Uaft e 'T"? “S”'' 

buhkgs p. 483, post), certain 

post). ^ ^ ^ -iSo.post), and certain railway lines and sidings (see p. 486, 

deSi{iilt°se^ ^ 4 ]™ (1 Edw. 7, c. 22), s. Ill (4) (d). For 

fe) For definition, see p. 440, a,/te. 

Woi8ho7rct,^t78?4V& 

Accidents Act, 1900 (C Edw Notice of 

(0 See p. 440, ante. ' ’ ^ 

V p. 430, ante. 

(m) Th? temT'orthE*n^-^°'-‘-^ present in force. 

S/eff//e?isofi fl8GS'l T T? to cover such a case as Laheman v. 

c. 15, s. 22 (now repealed; under stat. (1844) 7 & 8 Viet, 

to his ordinary work alth that if a person was unable to return 

person was ‘ ‘ lu'ev ent’ed & i “"‘I to work, such 

statute. ^ retuining to his work ” within the meaning of the 

(”) See p. 530, post 

of s. 4 of tris°irtTre b'wrf ’ W- ^he provisions 

shop Act, 1901 (1 Edw^ *’ ^ 0 ‘r\ ^ ’ substituted for the Factory and Work- 
given in regard to cprtnit^^r Similar notice is required to be 

p. 476,po5f, diseases contracted in factories and workshops; see 
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If, after notification of an accident causin" disablement, death Sect. 2. 
results from the accident, notice in writing of the death must be Notice and 
sent to tbe factory inspector as soon as the death comes to the Inyestiga- 
knowledge of the occupier of the factory or workshop ( p ). of 

_ If the Secretary of State considers that, by reason of the ^.cc^nts. 
risk of serious injury to persons employed, it is expedient that Notice of 
notice should be given in every case of any special class of explosion, death, 
fire, collapse of buildings, accidents to niachinery or plant, or other Extension to 
occurrences in a factory or workshop, he may, by Order (</), extend da^Terous 
the above provisions to any such class of occurrences, whether occurrences, 
personal injury or disablement is caused or not(r). Such Order 
may allow notice to be given within a limited time instead of 
forthwith (s). 


1086. If any accident to which the above provisions apply occurs Notice bv 
to a person employed in a factory or workshop the occupier of actual 
which is not tbe actual emploj-er of the person killed or injured, g” 

the actual employer is to report the same immediately to the 
occupier, and in default is liable to a fine not exceeding £'5 (a). 

1087. In default of giving the notice required by these pro- Penalty, 
visions, tbe occupier of the factory or workshop is liable to a tine 

not exceeding £10 (b). 


1088. 'Where a certifying surgeon (c) receives notice of an 
accident (d) in a factory or workshop he must, with the least 
possible delay, proceed thither and fully investigate the nature 
and cause of the death or injury caused thereby, and within tbe 
next twenty-four hours send a report thereof to tbe inspector (e). 
For tlie purpose of such an investigation tbe certifying surgeon 
has the same powers as an inspector (/), and may enter any 
room to which the victim has been removed (rj). 


Investigation 
and report by 
certifying 
surgeon. 


(j.) Notice of Accidents Act, 190G (0 Edw. 7, c. 53), s. 4(2); and see title 
CoHOXEKs, 'N'ol. VIIL, pj). 209 et seq, 

{q) hr Order dated 22iid December, 1906 [1906— No. 933] , those provisions are 
extended to all cases of bursting of a revolving vessel, wheel, emery wheel, or 
grindstone moved by mechanical power; breaking of a rope, chain, or other 
appliance used in raising or lowering persons or goods by aid of mechanical 
power ; and fire affecting any room in which persons are employed and causing 
complete su.spension of ordinary work therein for not less than twenty-four 
hours. 

(?') Notice of Accidents Act, 1906 (6 Edw. 7, c, 53), s. 5 (I). 

{$} 8. 5 (2). 

(a) Ihi<Ly s. 4 (1). 

(/i) 1 hid., s. 4 (3). For further provisions as to notice of accidents in places 
other than lactones and workshops, see the remaining sections of the Notice of 
Accidents Act, 1906 (6 Edw. 7, c. 53), and the Notice of Accidents Act. 1894 
(57 & 58 Viet. c. 28) ; and titles CouoxEUS, A"ol. YIII., pp. 209 et scq. ; Mixes, 
Mixeuals and Quauuies; Railways and Caxals; Trade and Trade 
Uxioxs. As to recording accidents in the general register, see p. 525, post, 
As to accidents arising out of explosions, see title Explosives, p. 398, ante. 

(c) See p. 530, jiost. 

(</) See note {d), p. 472, unte. 

(e) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 20 (1\ 

( f) See Ibid., s. 118 (8) ; and p. 529, post. 

(q) Ibid., s. 20 (2). 
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Factories and Shops. 


Sect. 2. 

Notice and 
Investiga- 
tion of 
Accidents. 

iBquest. 

Home Office 
investigation. 


Notice to 
Board of 
Trade. 


Definition of 
boiler. 


Exceptions. 


1089. "Wliere a death has occurred by accident in a factory or 
workshop (other tlian a men's workshop (//)), special provisions are 
made for the conduct of the inquest (i). 

1090. AVhere it appears to the Secretary of State that a formal 
investigation of any accident (A) occurring in a factory or workshop 
is expedient, he may direct such an investigation to be held, and 
for that purpose may appoint a court consisting of a competent 
person and, if necessary, an assessor or assessors. The investi- 
gation is to be conducted in open court, and the court has all the 
powers of an inspector (/) and of a court of summary jurisdiction 
sitting to hear informations for offences under the Acts (m), together 
with powers of entry and inspection, of summoning witnesses, of 
requiring the production of documents, and of administering an 

oath {}}). The court is to make a report to the Secretary of State, 
which may be made public (n). 


Sub-Sect. 2 — Boiler Exiilosions. 

1091. Notice of every boiler exj^losion must, within twenty-four 
hours thereafter, be sent to the Board of Trade by the owner or 
user, or by the person acting on behalf of the owner or user, 
under penalty of a fine not exceeding i'20 (n). 

The term “ boiler” means any closed vessel used for generating 
steam, or for heating water, or for heating other liquids, or into which 
steam is admitted for heating, steaming, boiling, or other similar 
purposes ( p ) ; and “ a closed vessel used for generating steam means 
tim V hole machine in which the steam is made or produced, and 
where it is under pressure until it is allowed to go from that 
machine into something else for different purposes ( 12 ). 

ihis provision does not apply to any boiler used in His Majesty’s 


del/:S 

..s ’.it ‘ 

(/■) See note ((/), p. 472, ’ 

p. and Workshop Act, 1901 (1 Edw. 7 , c. 22 ), s. 118(8); and 

(>>0 See p. 080 , post. 

Workshop Act, 1901 (1 Edw. T, c. 2i), s. 22 , which contains 
expen^es^thPTP f'* ^‘anwing out the investigation and the payment of the 
docks "etc (sppV provisions as to accidents are applied to 

railway linp> n ’i ^ 1 - certain buildings (see p. 48o, post), and certain 

Srosmi l^'or the provisions relating to 

fo) Boiler l-'vi 1 toiler explosions, see title Explosives, n. 400, ante. 
form Sd comp* Viet. c. 22), s. 5 ( 1 ), ( 8 ). For the 

Explosions Ac! lion s. o (2). That Abt and the Boiler 

work^hons* pA f fi ^'ict. c. 8 o), are not confined to factories and 

NaviIatiox Minerals and (iUAitHiES ; Suipping and 

(4o & 40 Viet ^ recovery of fines, see Boiler Explosions Act, 188- 

(id 

7 - Rof j Commissiona-S, [1891] 1 Q. C. 703, C A., 
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service nor to one used exclusively for domestic purposes (r). Whether 
a boiler is used exclusively for domestic purposes is a question of 
fact, the test being not the character ol the persons using the 
boiler, nor -whether they reside upon or occupy the premises con- 
taining it, but the use made of the boiler (s). 

1092. On receiving notice of a boiler explosion the Board of 
Trade may, if they think fit, direct a preliminary inquiry with 
respect to the explosion (^), and may, if it appears expedient, direct 
a formal investigation to be held, either upon or without a pre- 
liminary inquiry (a). The reports to be made to the Board of 
Trade in each inquiry or investigation are to be made public (b). 

Sect. 3. — Steam Whistles ami Chimney Shafts. 

1093. No person may, without the sanction of the sanitary 
authority (r), use or employ in any manufactory, or any other 
place, any steam whistle (d) or steam trumpet for the purpose of 
summoning or dismissing workmen or persons employed under a 
penalty not exceeding 4*5 and a further daily penalty not exceeding 
40s. Any such sanction may be revoked by the authority on 
giving a month’s notice to the person concerned, and the sanction 
may be revoked by the Local Government Board upon repre- 
sentations made by any person that he is prejudicial y affected 
thereby (e), 

1094. The local authority — that is to say, an urban sanitary 
authority, an urban district council, or a rural district council (/) — 
is empowered to make bye-laws with respect to the height of 


(r) Boiler Explosions Act. 1882 (45 & 4G Viet. c. 22), s. 4 ; Boiler Explosions 
Act, 1890 (58 & 51 Viet. c. 85), s. 2. 

(fi) Smith V. M/ilfer, [1894] 1 Q. B. 192, 195, where it was held that a 
boiler used for circulating hot water through oflices in which the owner did not 
reside, and also for supplying hot water for cleaning the offices and for the care- 
takers household use, was within the exception, as being “used exclusively 
for domestic purposes.” 

(0 Boiler Explosions Act, 1882 (45 & 46 Viet. c. 22), s. 0 (1). The 
inquiry is to be made by “ one or more competent and independent engineer 



(a) /5/d., 8. 6 (1). Such fonnal investigation is to be made at or near the 
place of the explosion “ by a court consisting of not less than two commissioners 
appointed by the Board of Trade,” one being an engineer specially acquainted 
with steam boilers (see note (?), S'/pm), and one a competent lawyer (i5u/., 
s. 6 (2) ). As to the powers of such a court, and as to costs and expenses, see 
note (0. supra. 

{h) Ihiil, 8- 0 (5). 

(c) As to local authorities having the powers of sanitary authorities, see 
titles Local Government ; Puiiuc Health and Local Administration. 

a A whistle in a factory which was at first blown by steam, but was after- 
s disconnected from the boiler and blown by compressed air pumped by a 
gas engine, is a “ steam whistle” within this provision UhrhHrt v. LtUih Milh 
Co. (1889), 53 J. P. 679). 

e) Steam Whistles Act, 1872 (35 & 36 Viet. c. 61), e. 2. 

/) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 13. This 
provision does not extend to the administrative county of London. 
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Factories and Shops. 


Sect. 3. 

Steam 

Whistles 

and 

Chimney 

Shafts. 


Notification 
of certain 
diseases. 


To factor}’* 
inspector and 
certifying 
surgeon. 


Ventilation 
in cerftiin 
places. 


buildings and chimneys of buildings and with respect to the 
structure of^ chimney shafts for the furnaces of steam engines, 
breweries, distilleries, or manufactories {g). 


Part IV.— Dangerous and Unhealthy 

Industries. 

Sect. 1. Special Statuton/ Provisions. 

. E\eij medical 2R'actitioner attending on or called in to 

whom he believes to be suffering from lead, 
P sj) aisemcal or mercurial j^oisoning, or anthrax, contracted 

PYnaal- OT workshoii, is required, under a penalty not 

i- notice has already been sent) to send 

nnmo I A inspector (h) a notice stating the patient’s 

nali’pnf” disease from which, in his opinion, such 

patient is suffering (i). ^ 

nr of every case of lead, phosphorus, arsenical 

mnqf- f ny.f^P^^^^^Oo’Oi'e'nthrax, occurring in a factory or workshop 
sumenn fnrVi! *0 the factory inspector and to the certifying 

acci^pnl i ^ manner as if such case were an 

The U ^-oqnired to be sent (k). 

nroviLr« of Stale may, by special Order, apply the above 

workshop (/) occurring in a factory or 

shonol^ ^ .f^otory or workshop (other than a men’s work- 
wheel nr nnv Carried On grinding, glazing, or polishing on a 

is cenerai-pfl j' ^est, gas, vapour, or other impurity 

and it annenr's^f inhaled by the workers to an injurious extent, 
be to a'irenf ^ insiiector that such inhalations could 

meclmL'al L? "‘.J’™?’™ o' » '“i w 

» nieniis, the inspector mn.v n.ppnrrlinnflTr thftfc ft 


mechnmVnl ^ l^^^veiuea oy the use of a fan oi‘ otuer 

fan or other mer/^^’ ■ inspector may accordingly direct that a 

within a reasnnnVf^r ®f ^ Pi'oper construction be jirovided 

(a). For the application of this provision 

((A VnKliA XJ I . — — 


— ^ VL vuio ^L\j y 

rities by the Public VpnltL \ miike bye-laws given to local autho- 

smoke 4isance a^ nuSi in ’ 

Local Admixistuatiox * alkali works, see title Public Health ani> 

(1 Edw. 7, c. 22'' s?7^3 ’ London (Factory and "W^orkshop Act, 1901 

medical practitioner iinvf f /iT notice is payable to the 

i^'hid.). Por fi A. ,9^ ^xponses incurred by the Secretary of State 

Vol. X., p. 3(39_ Lncyclopredia of Porms and Precedents, 

(A1 22). s. 73. 

(A) Pactory and AVorkshnn^A ‘incidents, see p. 472, ante. 

Order is at present in force ^ 22). s- 73 (4). No such 

deemed not kept in ronfif C9'i^i‘“''®rition, the factory- or workshop will he 

post- For genlLrpTov-sS-as'to’' see p. 531, 

p visions as to ventilation, see p. 450, ante. 
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it is not necessary that any worker should have suffered actual 
injury by inhaling impurities; the question is whether dust or Special 
other impurities are generated and inhaled to such an extent that Statutory 
the tendency is necessarily, in the long run, to injure the workers’ P^o^^ons. 
health (o). 

1098 . In every factory or workshop (other than a men’s work- Lavatories 
shop(p) ) where lead, arsenic, or any other poisonous substance is 

used, suitable washing conveniences must be provided for the i^cS-tain 
persons employed in any department Avhere such substances are trades. 
used((/) ; and if those substances are so used as to give rise to dust 
or fumes, a person must not be allowed to take a meal nor to remain 
during the times allowed him for meals in any room in which any 
such substance is used, suitable provision being required to be made 
for enabling the persons employed in such rooms to take their 
meals elsewhere (r). 

1099 . A woman (5), young j^erson (0, or child (a) must not be Restrictions 
employed in any part of a factory in which wet-spinning is carried astoempioy- 
on, unless sufficient means are employed and continued for pro- 

tecting the workers from being wetted and, where hot water is used, 
for preventing the escape of steam into the room occupied by the 
workers { 1 ), 


1100 . In the part of a factory or workshop in which is 
carried on the process of silvering of mirrors by the mercurial 
process or the process of making white lead, a young person or 
child must not be emploj^ed (c). 

In the part of a factory in which the process of melting or 
annealing glass is carried on, a female young person or a 
child must not be employed (d). 

In a factory or workshop in which is carried on the making 
or finishing of bricks (c) or tiles, not being ornamental tiles, or the 
making or finishing of salt, a girl under the age of sixteen must 
not be employed (g). 

In the part of a factory or workshop in which is carried on 
any dry grinding in the metal trade or the dipping of lucifer 
matches, a child must not be employed ( 7 ). 


( 0 ) Jloare v. Ritchie (C Sun, [1901] 1 K. B. -ISl. 

(/>) factory and ^Vorkshop Act, 1901 (1 Edw. 7, c. 22), s. 157 (3). Foi 


definition, see p. 443, ante. 


(fy) Factory and Workshop Act, 1901 (1 Edw. 7, c. 221, s. 75 (1). 

(r) I hid., B. 7o (2). For penalty, see sub-s. 3 ; and note (h), p. 'dTO, uute. 

(a) For definition, see p. 445, ante. 

U) For definition, see p. 445, ante. 

(a) For definition, see p, 445, ante. 

(/>) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 70 (1). Foi 
penalty, see ihUL, snb-s. 2 ; and note (/(), p, -170, ante. ^ ' 

{c) Factory and Workshop Act, 1901 (1 Edw. 7. c. 22), s. 77 (1). There are 

in addition, special rules for the manufacture of white lead, us to which 6e^ 

p. 480, post. 

fd) Factoiy and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 77 (2). 

(c) For the meaninp; of the term “ finishiu^^ of bricks,” see Snuire v Stanle, 
Brothers (1901), 84 L. T. 535, per Lord Alveiistoxe, C.J., at p. 530. 

(/) Factory and Workshop Act, 1901 (1 Edw. 7. c. 22), s. 77 f3)/ 

(f/) Ihid., 8. 77 (4) ; and see j). 478, post. 


Processes in 
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Notice of these prohibitions must be affixed in the factory or 
-y^orkshop concerned (It). 

1101. A ^yon]an, young person or child must not be allowed to 
take a meal nor to remain during the times allowed for meals in 
the following factories or workshops or parts thereof — namely, in 
the case of glass works, in any part in w'hich the materials are 
mixed ; in the case of glass works where flint glass is made, in any 
pait in ^Yhich grinding, cutting, or polishing is carried on; in the 
case of lucifer-match M’orks, in any part in \yhich any manufactur- 
ing piocess or handicraft (except that of cutting the wood) is 
usually carried on ; and in the case of earthenware works, in any 
pait known or used as di23pers house, dip 2 )ers drying room, or china 

scorning room(i). Notice of these prohibitions must be affixed in 
every factory or workshop concerned (k). 

a23pears to the Secretaiy of State that, by reason of 
the nature of the 2u*ocess in any^ other class of factories or work- 
shops or parts thereof, the taking of meals therein is specially 
injurious to health, he may, by S 2 )ecial Order (Z), extend the 

piohibition thereto {m)j and, on proof that such extension is no 
longer necessary, may rescind it (n). 

1102. It is unlawful for any person to use white or yellow 

p osphorus in the manufacture of matches, and any factory in 

which such phosphorus is so used will be deemed to be not kept in 
conformity with the Acts(o). 

^ The occupier of any factory in which the manufacture of matches 
is carried on must allows a factory inspector at any time to take for 
analysis sufficient samples of any material in use or mixed for use, 
anc , it he refuses to do so, he will be guilty of obstructing the inspector 
in e execution of his duties (p). The occupier may, wffien the sample 
s acen, and on 2unviding the necessary appliances, require the 


y,( M urivsnop Act, 11)01 (\ Kdw 7 o -w 

exteLwd to (hS98-No. 227)’ thii prohibition is 

cS of^ “'“1 wSvks which singeing is 

sortino- or du^tino- wnnl i • workshops in which are earned on 

grindin" "dizino or r dusting, or grinding rags; fur-pulling; 

^PPina:”;„e al m r ^ = brass-cutting ; type-founding ; 

paintiif" on earthenw-np°^ solution; metal-bronzing; majolica 

polishing bone, ivory peaiTS repairing catgut; cutting, turning, or 

artificial' manures, or white leaf- i^d ^ chemicals 

lithoo-ranhio nrinflno- , i when dr}’ powder or dust is used) 

coloiTr niakino- fancy bos, almanac, artificial flower or 

of the trades nidiVlfpd ‘ paper colouring and enamelling. For several 

which sefp 4Ttt regulations, as to 

&U?cte°wan”d*\S/°f^^^^ 7, c. 22), s. 78 (4). 

(r\ \vl-f ^ ^ Workshop Act. 1901 (1 Edw 7 c 2^>) « 78 (W 

.. 'i ( )^ bi ISmC ' A* mi' 8 eIw. 7, .. 42). 

( A White Up t ^ P- ^31 , post. 

•■ >k ‘»«s <s ■' '• 
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inspector to divide the sample taken into two parts and to mark, 
seal, and deliver to him one part (a). 

The sale {h) and importation (c) of matches made with white or 
yellow phosphorus is forbidden. 

Sect. 2. — Regulations and Special Rules, 

1103. Where the Secretary of State is satisfied that any manu- 
facture, machinery (//),^ plant (e), process (/), or description of 
manual labour (g) used in factories or workshops is dangerous or 
injurious to health or dangerous to life or limb, either generally 
or in the case of women, children, or any other class of persons, he 
may certify that manufacture, machinery, plant, process, or descrip- 
tion of manual labour to be dangerous, and may make such 
regulations as appear to him to be reasonably practicable and to 
meet the necessity of the case (It). Such regulations may, among 


(a) White rho.sphorus Matches Prohibition Act, 1908 (8 Edw. 7, c. 42), s. 1 (2). 
{h) I hid., s, 2. Such matches may be forfeited and destroyed by order of a 
court of summary jurisdiction. This provision, in the case of retail dealers, 
comes into o]>Gratiou on 1st January, 1911 {ibid.). As to prohibitions in certain 
trades, see title Tiiade and Trade Unions. 

{<:) I hid.j s. 8. ^>uch matches are included among the goods enumerated and 
described in the talde of prohibitions and restrictions in the Customs Con- 
solidation Act, 1870 (89 & 40 Viet. c. 80), s. 42, as to which see title Revenue. 
As to compulsory licences to use patents for the manufacture of matches without 
white phosphorus, see ihid.,s. 4. As to patents, see title 1*atents, (Jcc. 

[d) For definition, see p. 440, ante. 

(e) See note (r), p. 471, ante. 

{/) For definition, see p. 447, aide. 

U) p. 487, aidf. 

[h) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s, 79, replacing 
Factory and Workshop Act, 1891 (54 & 55 Viet. c. 75), s. 8 (1), which provided 
that after the Secretary of State had certified a trade or process to be dangerous 
or injurious to health, the chief inspector might serve on the occupier to anv 
factory or workshop “a notice in writing, either proposing such special rules 
or requiring the adoption of such special measures as appear to the chief 
inspector to be reasonably practicable and to meet the necessities of tlie case.” 

et *1 . 4. 4 j_ 1 1^1 1 j *1 1 % 


necessity . ... , 

Factory and Workshop Act, 1891 (54 & 55 Viet, c, 75), and .ss. 12, 24 (8), 28 
of the Factory and Workshop Act, 1895 (58 59 Viet. c. 87), which relate to 

special rules and requirements, are preserved until such time as the special 
rules made thereunder can be replaced by special regulations made under the 
I'actory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 79, and are to bo repealed 
from a date to be fixed by Order of the Secretary of State {ibid., s. 101, 
Sched. Vll., Part II.). No such Order has 3 'et been i.ssued. 

Regulations under the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), 
s. 79, are in force in respect of the following manufactures and processes: 

Manufacture of felt hats with the aid of inflammable solvent (12th Au‘»*ust 
1902 [1902 -No. 028]). ° ’ 

File-cutting by hand (19th June, 1908 [1908— No. 507]). 

Loading, unloading, mtiving and handling goods in or at any dock, wharf, or 
quay, and the processes of loading, unloading or coaling an}’ ship in any dock 
harbour, or canal {24th October, 1904 [1904 — No. 1017]). 

Manufacture of electric accumu ators (November 21st, 1908 [1908 

No. 1004]). 

Spinning by self-acting mules (17th October, 1905 [1905— No. 1108] ). 

The use of locomotives, waggons, and other rolling stock on lines of rail or 
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Sect. 2. 

Regulations 
and Special 
Rules. 


other things, prohibit the employment of, or modify or limit the 
period of employment of, all or any class of persons in the manu- 
facture, machinery, plant, process or description of manual labour 
certified to be dangerous ; and prohibit, limit, or control the use 

workshop, or used in connection therewith, not being 
pait of a railway within the Railway Employment (Prevention of Accidents] 
Act, 1900 (24th August, 1906 [1906— No. 679]). 

Spinning and weaving flax and tow and processes incidental thereto 
(26th February, 1906 [1906 — No. 177]). 

Sorting, willeying, washing, combing and carding wool and hair (12th 
December, 1905 [1905— No. 1293]). 

Manufacture of paints and colours in which diy carbonate of lead and red 

lead js used,^or chromate of lead is produced by boiling (21st January, 1907 
[1907 — No. 17]). 

Heading of yarn dyed by means of a lead compound (6th August, 1907 
[1907— No. 616]). r \ o > 

^ Spinning and weaving hemp or jute, or hemp or jute tow, and processes 
incidental thereto (28th August, ^ 1907 [1907— No. 660]). 

Manufacture of uitro- and amido-derivatives of benzine, and the manufactui’e 

?QnQ n dinitrobenzol or dinitrotoluol (30th December, 

IJUo |_190o — -No. 1310]). 

involving the use of horsehair from China, Siberia, or Russia 
(20th December 1907 [1907-No. 984]). See also Order of 11th Mai'ch, 1908, 
&s to pfiiticulars to b© ©utorod in r6gist©i\ 

of” copper with zinc (20th June, 1908 [1908- 

Vitreous enamelling on metal or glass (ISth December, 1908 [1908-No. 1258 ]). 

No^ 'l‘^^87]'j* Indian wool is used (18th December, 1908 [1908- 

formation, distribution and use of electrical energy in 
piemises under the Acts (23rd December, 1908 [1908— No. 13121). 

carried on m the manufacture of metal hollow ware, iron drums, 
which ^ including any process in silver plating, or in 

insnectcr t f used, or any other process exempted by the chief 

(30fhtune igraTlOOglVo 72 ^oT)" regulations are not required) 

pntlery (including siyords, bayonets, files, and saws), tools, 

and the mncpsooo^'^f^'f. or steel (with certain exceptions), 

materials uspiI ° ’fU ^ ^ giazing in which emery or other similar abrading 

Tocess i„vo vini admixture of grease ; and any other finishing 

Ltent a Ocf Qno®V? '^frioh dust is created to an injurious 

exmnt (loth October, 1909 [1909— No. lloo]). 

TaJetf Vict^cn5Tinl S rag’lief c^.^S 

Act \m n Edw - ? '^®g'rlations under the Factory and Workshop 

Acr 1 jui (1 i,ciw I , c. 22), and are still in force •— 

16 E^"(Ct of^sLI ) 9^3* Hannai/s PaUnts Co., Ltd. (1889). 
within the meaniiio- r,f Vi, held that sulphate of lead was not “ white lead ^ 
Viet. c. 53).) ® (repealed) Factory and Workshop Act, 1883 (46 & *17 

Enamelling of iron plates. 

amorphlfFphLphorus^^'^ matches, except such as are made with red or 

Sd"“ehSr 

utensils. ^ enamelling of iron hollow ware, metal hollow ware and cooking 
Chemical works. 

examinini aXatelTinJ of “the bottkZ'®'*''' 


or 
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of any material or process, and modify or extend any special re<^ula- 
tions for any class of factories or workshops (i); and they°may 
apply to all the factories and workshops in which such manufacture, 
machinery plant, process or description of manual labour so certified 
IS used (whether existing when the regulations are made or not), 
or to any specified class (A); to tenement factories and tenement 
workshops (in which case duties may be imposed on occupiers 
who do not employ any person, and on owners (1 ) ) ; and to 
domestic factories and workshops (m). They may, moreover, 
provide for the exemption of any specified class of factories or 
workshops either absolutely or subject to conditions (/i), 

U04. Before the Secretary of State makes any such regulations 
he must publish notice of the proposal so to do and of the place 
where copms of the draft regulations are obtainable and of the time 
within which objections thereto may be made (o). Objections must 
be in wilting, and must state the portions of the regulations 
objected to, the specific grounds of objection, and the omissions 
additions, or modification's asked for ( p). If the Secretary of State 
does not amend or withdraw the draft regulations objected to he 
must direct an inquiry (./), to be held in public (r), by some competent 
person appointed for the purpose (s). The chief inspector and any 
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Sect. 2. 

Regulations 
and Special 
Rules. 


Application. 


i.Il'ASSLC'"'"'''*' “““ »' “<■»" -a p™..~ 

'-i... hid., ..d .ki.., „d 

Munufiicturo uiicl decoration of earthenware and china 

Dusting on colours or uilhesive surfaces for the purpose of makin- transfers 
for use in the inannfactnrc or decoration of earthenware and china ° 
Manutactnro <d bichromate or cliromate of iiotassiuni or sodium ’ 

Voluntary regulations have boon settled and are recommended by the Home 

distilling. Tlicse are to be distinguished from re-ulations^ an’d^Ineeh 1° ’ 
made under statutory authority. ® special rules 

The provisions with respect to re£rulation<5 fnr ^ 

docks etc. (see j). -IS.'S, post), certain huildin<p.s (see n upplied to 

railway linos and sidiug.s (see p. -ISG, po,<) ° 

(/) Factory and Workshop Act, 1901 (1 Fdw. 7 c ‘’21 s R‘i 

[k) Ihid., s. H2 (1). ^ 'V. , , c. -k! j, s. 6d. 

(/) I hid., s. 82 (2). For definitions, see p. *447 ante 

{m) Factory and Workshop Act, 1<J01 (1 Edw.7 c r no Tf i 

trades, so certiHed, are carried on in a domestic fu'tnrv n..“ , ‘^‘^“oerous 

a )!' worSfpTii 

/V r t • t I t ^\ / * \ rr^i - • * . 


Procedure 

for making 
regulations. 


Inquiries. 


L6\n to-4 o: 00 vict. c. /OJ, may be amended after establislirn^nf ^ .. 

proposal of the Hecretuiy of State or of the occupier- 66^! m 

and note (/,), p. 479, ante. ottupiei , see s. 10 of that Act, 

{,]) Factory and Workshop Act, 1901 (1 Edw 7 c 201 s Rn rji tt a 
the Factory and ^Vorkshop Act, 1S91 (54 & 55 Vict c 75) s 1 f 

note (A), p. 479, ante), any ditference between the Secr-tary oV Stlto'^md Z 
individual occupier in resnect of nnv r, • i j oiace ana fcne 

arbitration in acconlance with the Fust Schedule toThat Act'® i-eloired to 

(r) I'actoryand Workshop Act, 1901 (1 Edw. 7 c 221 « Ri 

(.) /Dd., s. 81 (1). His fee, which is deeded’ ^art Vthl Spouses of the 

H r YTV ^ ^ 


1 1 
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Sect. 2. 

Regulations 
and Special 
Rules. 


Kegulations 
to be laid 
before 
Parliament, 

Gazette 

notices. 

Judicial 

notice. 

Kegulations 
to be posted 
up. 


Printed 
copies to be 
available. 


To whom 

regulations 

apply. 

Penalties. 


objector or other person affected by the draft regulations may 
appear in person or by counsel, solicitor or agent (f), and witnesses 
may be examined on oath (a). In other respects the inquiry must 
be conducted in accordance with rules made b}^ the Secretary of 
State (?>). The person holding the inquiry must report thereon 
to the Secretary of State (c). 

Regulations made as above must be laid before both Houses of 
Parliament, and either House may, within forty days, resolve to 
annul all or any of them (d). 

Notice of the making of such regulations and of the place where 
copies of them can be purchased must be published in the London, 
Edinhurffli, and Dublin Gazettes (c). 

The regulations in force are to be judicially noticed (/). 

1105. Printed copies of the regulations for the time being in 
force are to be kept posted up in conspicuous and convenient places 
in all factories or workshops wdiere they apply, and in Wa es or 
Monmouthshire they are to be posted up in English and Welsh (g). 

The occupier must give a printed copy to any applicant affected 
by the regulations (//). If the occupier of any factory or workshop 
fails to comply with the provisions as to posting up regulations or 
giving copies thereof, he is liable to a hue not exceeding £10 (i) ; 
and any person pulling down, injuring, or defacing regulations or 
notices thereunder, which have been posted up, is liable to a fine 
not exceeding £5 (k), 

1106. The regulations apply only for the benefit of the persons 
who are employed in the trade for which they were made ; they 
cannot create any liability of the occupier towards any other party, 
although the latter may be lawfully in the factory or workshop (l)» 

If any occupier, owner, or manager w'ho is bound to observe any 
such regulations acts in contravention thereof or fails to comply 
therewith, he is liable for each offence to a Ime(m) not exceeding 


10 special rules under the T actory and AVorkshop Act, 1891 (54 & 55 Viet. c. 75), 

see J^actory and Workshop Act, 1895 (58 & 59 Viet c. 87), s. 12; and note A . 
p. 4 <9, a7iie, ' 

(a) Pactory and AVorkshop Act, 1901 (1 Edw. 7, c. 22), s. 81 (3). 

[0} Ibid s. M (4). Rules dated 5th February, 1903 [1903— No. 84], for the 

conduct of inquiries have been made by the Secretary of State. 

r) factory and A\ orkshop Act, 1901 (1 Edw. 7, c. 22), s. 81 (1). 

y j i/m/., s 84. it one or more regulations of a set be annulled the whole 
set may be withdrawn [ibidX 

(e) Ibid., s. 86 (1). 

®P®ciiil rules under the Factory and Workshop 

PviripTiPo f X ^ if certified by an inspector to be a true copy, is 

pst-nWi'sl °se special rules and of the fact that they have been duly 
established ; see M s o, a„d note [!,), p. 479, ante. 

(?) 86 (J) ^ ■’ 

(i) 1 hid.^ s. 86 (4). 

(k) Ibid., s. 86(5). 

{!) O'Brien v. Arbih ,t- Co., [1907] S. C. 975. 

(m) As to recovery of fines, see p. 535, pest. 
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£10 and, for a continuing offence, to a fine not exceeding £2 2 . 

for each day of the continuance of the offence after conviction (//). Regulations 
Any person other than the occupier, owner, or manager is liable Special 
to a fine not exceeding £2 for each similar offence ; and the 
occupier will also be liable to a fine not exceeding £10, unless he 
proves that he has taken all reasonable means to pi’event such 
contravention or non-compliance (u), by imblishing, and to the best 
of his power enforcing, the regulations. It is not always necessary 
that the occupier should be able to show that he himself has done 
any act to enforce the regulations ; it may be sufficient if he acts 
by an agent (p), 

1107. No person is to be precluded by any agreement from doing, Agreements, 
or to be liable under any agreement to any penalty or forfeiture for 
doing, such acts as may be necessary to compl 3 ^with any regulations 
made under the foregoing provisions (q). 


Sect. 3. — Docks, Buildings, and Railways. 

1108. The provisions with respect to regulations for dangerous 
trades (/), powers to make orders as to dangerous machines (s), 
accidents (t), lines in case of death or injury (fz), and powers of 
inspectors {b), have effect as if every dock (c), wharf (//), quay and 
warehouse (r), and all machinery or plant (the expression “ plant” 

(n) Fiictory uiul ’Workshop Act. 1001 (1 VAw. 7, c. 22), s. So (1). The 
penalties tor contravention of special rules under the Factory and Workshop 
Act, LSOl (o4 A oo ^'ict. c. To), are contained in s. 0 of that Act, as to which see 
note (A), p. 479, ante. 

(n) Factory and AVorkslioj) Act, 1901 (1 Fdw. 7), c. 22), s. 8j (2). 

(p) lialif^r V. (barter (1878), 3 Ex. D. 132, deciiled under the ]>recisel3' similar 
l)rovisions of the now repealed Coal Mines Regulation Act, 1872 (3o A 3l> Viet, 
c. 70). 

(7) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 82 (3). 

(/•) See p. 479, ai/te. 

(s) See p. 471, (lute. 

(0 ^00 }). 472, ante. 

(a) See p. .>31, ))(}st. 

(/>) See p. 629, 

{(■) The word “ dock ” moans “ the solid structure and body of llio dock, not 
the water space within its limits” {IlouhJev Line, Ltd. v. (h'iffin, [1906] A. C. 
220. per Lord Macxagiiikx, at p. 224 ; see also note (i). ]>. 484, post). 

{d) A structure which would ho a “ wharf” if on or in close proximity to the 
shore does not cease to bo a wharf by the more fact of its being removed some 
distance from the shore for the more convenient carrving on of the proces.s of 
unloading vessids (AY/m v. Corij d: Son, LOL, [1902]' 1 Iv. B. 38, 0. A.). For 
decisions of fact whether a structure was or was not a “wharf,” see also 
IIa<ldock V. Ilninphrey, [1900] 1 Q. B. 009, C. A. ; and Kennyy. Harrison, [19021 
2 K. B. 108, 0. A. >L j 

(c) A room in the basement under retail sale-rooms used for storing goods 
temporarily until wanted in the sale-rooms was held not to be a “ warehouse ” 
{]hirr\, Whltrhii ( || idiam), Ltd.{\[)02), 19 T. L. R. 117, C. A.). A storage jdaco 
which is ancillary to a wholesale business is a warehoust?, but not if it is 
ancillary to a retail business {Green v. lirUten and Gihon, [1904] 1 K. B. 360, 

C. A.). These cases aie not to be taken as “laying down an absolute rule of 
law that no building can bo a warehouse if it is connected with a retail business 
alone ; it is possible even in a retail business to have a building wliich may be 
in the fullest sense of the term a warehouse ” {Morcton v. Iteere, [1907] 2 K. B. 
401, C. A., per Gouell Barnes, P., at p. 407). For decisions as to whether par- 
ticular places are or are not warehouses, see also Cotvine v. Anderson and Gibb 
(1902), 5 F. (Ct. of 3ess.) 256; M'lCwaa v. Verth Mwjidrates (1905), 7 F. (Ct. of 

I 1 2 


Provisions 
applied to 
docks. 
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SkCT. 8. 

Docks, 

Buildings, 

and 

Railways. 


here including any gangway or ladder used by any person employed 
to load or unload or coal a ship(/)) used in the process of 
loading (f/) or unloading or coaling any ship(//) in any dock(i), 
harbour (/i), or canal were included in the word “ factory,” and the 
purpose for which the machinery or plant is used were a manu- 
facturing process, and as if the person who by himself, his agents, 
or workmen uses any such machinery or plant for the above- 
mentioned purpose were the occupier (Z) of the premises(m)* 


Sess.) 714; Biichimjham v. Fulham Borov(jh Council (1905), 69 J. P. 297, C. A. ; 
Middleton v. Wade it Bon (1905), C. A., unrepyrted, cited by COLLINS, M.R., 
53 W. R. 629) ; Rogers v. Manchester Backing 6b., [1898] 1 Q. B. 344, per Day, J., 
at p. 3-lS. 

(/) Factory and AYorkshop Act, 1901 (1 Edw. 7, c. 22), s. 104 (2). 

[g) “Finishing off” a hold on board a ship by putting iron cross-beams 
across the hatchway after the actual putting of the goods into the hold has been 
completed is part of the process of “loading” (Lijsons v. Knowles [Andrew) & 
Bons^ Ltd., Biuartv, Nixon and Bruce, [1901] A. C. 79 ; see also Reid v. Anchor 
Line (1903), 5 F. (Ct. of Sess.) 435 ; Burrie v. Warren it Co. (1899), 15 T. L. R. 
365, C. A. ; and Medd v. Mach-er (1899), 15 T. L. R. 364, C. A.). 

[h) The expression “ sliip ” has the same meaning as in the Merchant Ship- 
ping Act, 1894 (57 & 58 Yict. c. 60), s. 742, namely, “ every description of 
vessel used in^ navigation not propelled by oars ” (Factory and' Workshop Act, 
1901 (1 Edw. 7, c. 22), s. 104 (2) ). See also title Shipping and Xavigatiox. 

[i) The term “ ship in any dock ” includes a dry dock [Raine v. Johson it Co., 

[1901] A. C. 404). ‘‘ The Act speaks of a dock in general terms, without 

lefeience to whether it is wet or dry” (Cattermole v. Atlantic Trans}>ort Co., 
[1902] 1 Iv. B. 204, C. A., per Stiklixg, L.J., at p. 207 ; see also Houlder Line, 
Ltd V. Criffin, [1905] A. C. 220; Burdon v. Cregson it Co., [1906] 2 K. B. 283, 

noNW ITj ILudon v. North CiUf Milling Co., 

L1903J 2 1. R. 163, C. A.). See also, as to docks, titles Shipping and Navigation : 
Waters and Watercourses. 


1 s in 0^1 at which ships can obtain shelter, or sliip and unship goods or 
passengers (hactory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 104 (2); 
^ -f® Shipping and Navigation; Waters and Watercourses, 

Workshop Acts contain no definition of the terms 
thft Vnpf ^‘^iHal use or occupation,” but their meaning in relation to 

has Wn 7 Act, 1901 (1 Edw. 7, c. 22), ss. 104-106, 

thp ArtftW following cases. (When used in other parts of 
a hpifli iTi Q A necessarily the same.) Ship repairers who hired 

dock or fnrTr?'^ ' ’^veie HI the actual use or occupation of premises within the 

Eari of TI A. C. 404, per 

of Lords Vn lin' ’ r^’’ P' “fO®) ! *^“4 “ Eroin the decision of the House 

?do?arrofcu^''-t'^T f persons repairing a ship in 

I 25 C A r, rorTTvl Ar (f'-) Co, [1902] 1 KB. 

for the nunin«;p nf r " ^ Contractors in possession of a ship 

occuDation^Tmv n be occupiers thereof although their use or 

occupation may not be exclusive {Bartell y.Grau (IV ) <6 Co som-a)- “Since 

the decision in Bartell v. Grai/ tin 4 '- r ^ 1 t ’ /u ^ ’1 . 

time be occiiniPrQ nf^ several persons may at the same 

purposes within the meaning of the Act for different 

nHEW.^J.TtTolTl OnTv 1 C- A., 

suvj'a followino- '7/ * point, see also Burdon v, Gregson tD C’o., 

“ In tln« rf Fishing Co., [1906] 2 K. B. 275, 

whole lenoth of flip ^ve a ship moored alongside of a quay, and, for the 

for the purpose for whirh ^ devoted to the use of the shipowners 

purpose tor which quays are used, namely, for the unloading or loading 


(m) For note (m) see next page. 
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Foi the enforcement of such provisions the person having 
the actual use or occupation (r) of a dock (o), wharf (p), quay or 
waiehouse ((/), or of any premises within the same or forming part 
thereof, and the person so using any machinery or plant, is deemed 
to be the occupier of a factory (m), 

1109. The same provisions also have effect as if any premises 
on which machinery worked by steam, water, or other mechanical 
poAvei (/) is temporarily used for the purpose of the construction 
of a building (.s*), or any structural work in connection with a 
building, were included in the word factory,” and the purpose of 
which the machinery is used were a manufacturing process, and as 
if the person who, by himself, his agents or workmen, temporarily 
uses any such machinery for the before-mentioned j^urpose were 
the occuiner of the said premises; and for the purpose of the 
enforcement of those provisions the person so using any such 
machinery is deemed to be the occupier of a factoiy (^). 

The provisions relating to notice of accidents (ti) and the 
formal investigation of accidents (r) have effect as if any building 

of the ship and other matters ancillary thereto. If that is not * actual use ’ of 
the cjua) , I do not see what can be. The Act does not insist on more than 
actual u&e of the (piay, for the collocation of those words disjunctively with 
the word ‘ occupation ’ involves that ‘ use ’ must mean something less than 
legal occupation ” (J/err/// v, Sons <C Co., Ltd., [1901] 1 K. B. C. A., 

Iter CoLLlxs, L.J., at p. *13, followed in Hainshttvonffli v. IlalH Brothers {\^0\), 18 
1. Tj. It. Jl, C. A.), lenants of a small hut in a dock w'ho supplied horses for 
haulage purposes in the dock were held to have actual use or occupation of the 
dock, and, therefore, to be occupiers of a factory (Pucijic Steam Naviuation Co. 
v. PiKjh d- Soti (1907), 23 T. L. It. 022, 0. A.); see also Carriiafton v. Bannister 
it’ Co., [1901] 1 K. B. 20, C. A. ; Jarhson v. Bodtjcr d' Co. (1899), 1 F. (Ct. of Sess.) 
10d3, (1900), 2 F. (Ct. of Sess.) o33 ; Bruce v. Henri/ d Co. (1900), 2 F. (Ct. of 
Sess.) 717 : Low v. Jhernethi/ d Co. (1900), 2 F. (Ct. of Sess.) 722; Purves v. 
Sterne .1 Co., Ltd. (1900), 2 F. (Ct. of Sess.) 887 ; Stewart v. JJublin and Glast/ow 
Steam Parhei Co. (1902), o l'\ (Ct. of Sess.) o; ; Stewart v. Darmjavil Coal Co., Ltd. 
(1902), 4 F. (Ct. of Se.ss.) 42d ; JUimsai/ v. Maclde (1904), 7 F. (Ct. of Sess.) 106 ; 
Fot/art}/ V. 11 a/lis d Co., [1903] 2 1. It 022, C. A. ; Morr/an v. Ti/drit Emjineerina 
and Shi/t Reitmnnij Co. (1908), 98 L. T. 762, H. L., following Hoidder Line, Ltd. 
v. (iridlin, [1900] A. C. 220. 

(/rt) Factory and W^’orkshop Act, 1901 (1 Edw. 7, c. 22), s. 
liabilities of the occupier of a factory, see p. 031, post. 

(a) See note (/) j). 484, ante. 

(o) See note (c), p. 483, ante. 

{jt) See note (d), p. 483, ante. 

(7) See note (e), p. 483, ante. 

(/■) See notes (</) and (A), p. 436, ante. 

(s) The word *’ building ” here includes a tcmporaiy but substantial structure, 
such as a wooden platform for a steam crane [Aylwanl v. Matthews, [1900] 1 
K. B. 343, C. A.). Eor the ordinary meaning of the word in statutes, see Moir 
V. [I [1892] 1 Q. B. 264, C. A., Lord J:lsiiEU, M.U,, at p. 270 ; aiul see 

also title Buildixu Coxtu.vcts, Exgixeeus and Akciiitects., VoI. III., p. 170. 
Eor the moaning of the word in the Public Health and London Building Acts, 
see titles llioJiwAYs, Stukets, and Bkidges; Metkopolis ; Public Health 
AND Local Admixistkatiox ; and as to the Acts relating to the Parliamentary 
and Local Government franchise, see title Kleciioxs, \dl. XII., pp. 180, 186. 

{t) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 100 (1). For the 
meaning of the term “ occupier of a factory” in these sections, see note (/), 
p. 484, ante, and for the liabilities of the occupier, sec p. OOP^JosL 
(u) See p. 472, ante. 


104 (1). For the 
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Sect. 3. 

Docks, 

Buildings, 

and 

Railways. 


Application 
to railways. 


exceeding 30 feet in height («*), which is being constructed or 
rei)aired(.r) by means of a scaffolding (//), or in which more than 
twenty persons, not being domestic servants, are employed for 
wages, were included in the word “ factory," and as if, in the first 
case, the employer of the persons engaged in the construction or 
repair, and, in the second case, as if the occuifier of the building, 
were the occupier of a factory (z). 

1110 . Where any railway line or siding, not being part of a rail- 
way used for the purposes of public traffic or of any works of the 
railway company connected with the railway (a), is used in con- 
nection with a factory or workshop, or with any place to which any 
of the p’ovisions of the Acts apply, the provisions with respect to 
regulations for dangerous trades (6), powers to make orders as to 


n height at the time of the accident {Billings v. Holloway, 

LloJ JJ 1 Q. B. 70, C. A.). It is to he measured to the top of the roof 
V. Neuron, Chambers A Co,, [1800] 1 H B. 1018, C. A., reversed, but not on this 
point in the House of Lords, [1<)01] A. C. 49), and from the surface of the 
p-ouiid within the building (d/tf, 'rid/, v. Xeill No/is, [19021 1 K. B. 211, 0. A. ; 
but compare Halstead v. Tlwmscm <0 Soas (1901), Jl P. (Ct. of Sess.) (JOS). Por 
decisions upon cases where part of a contiguous set of buildings is over and 

't- J'rltckml aw 1 Q. B. 

> K-B.3.,C.A.; V. 

being “constructed ” until the scaffolding has been cleared 

C. A.: McCS>e v. Jopline/ and 

“ nen^.n- -i'' V'" ^ b'22, C. A.), and until tlie 

u easm iig up has been completed (P/nat v. WrujJd .1- Co., [190o] 1 K. B. ;153, 
to th'o . construction^’ and “ repair ” as here used are not limited 

whole ( jF ] r *^1 ffie building, nor to its consti uction or repair as a 

Ind ^ A. C. 49). Painting 

Co ri9()l1 ‘2 TC the head of repairing {DrefUje v. Co)ia'(Ufy Jones A' 

A buE li hp ; 7 ^hWcr/c/.-r[\9()l] - I. E. 328, 0. A.). 

thouo-hthe soTtl'nlrl!]! or repaired by means of a scaffolding ” even 

Ulahtead \ Thom<i< temporarily removed at the time of the accident 

was nut uu audit is immaterial that the scaffolding 

of the nerson ininrprl JrT# some person other than the actual employer 

wlim ttaSitoS '> • “ •»«',, Mil', e” i,', question ot 1«« 

',',,1,';;? Tu" "2l' ,T"'f 1 Q. B. 1009. C.A. i 

K. B. 25). Mere boards or ninol''’ ^''>^r<j„8on v. Green, [1901] 1 

Brook, si(],ra ■ Reddu x 2 ! “ scalfoldmgs,’’ see Maude x. 

see A/c Doan Wv Va,;,;.. i' P'1 regarded as a “ scall'oldiiig,” 

shall V. 

[1903] 1 

Crowther 

V. Dohhie^ Ron, [190ol VI'"? VV’ C- A. ; and O'Bruu 

(IloddinotU. StI.'Vvaiie" A "f "r V/' - a whole 


A.;: ;* 

C- 37^ s. loruiTO^poraCd^bVpacr”^^ 

s. 106 (1). ^ actory and M orkshop Act. 1901 (1 Edw. 7, c. 22), 

(i) See p. 479, ante. 



Part IV. — Dangerous and Unhealthv' Industries. 


487 


dangerous machines (c), accidents (dj, fines in case of death or ^si^cx. 3 . 

injury (e), and powers of inspectors (/), have effect as if the line or Docks, 

siding were part of the factory or workshop (( 7 ), If any such line Buildings, 
or siding is used in connection with more than one factory or s-Rd 
workshop belonging to different occupiers, the same provisions Railways, 
have effect as if the line or siding were a separate factory (A). 


Part V. — Conditions as to Employment 

and Remuneration. 

Sect. 1. — Fitness for Employment, 

1111. There are no general restrictions as to tlie employment of Men. 
adult men in factories and workshops. 

1112. The occu[)ier of a factory or workshop must not knowingly Women and 
allow a woman or girl to be employed therein within four weeks gii'is. 
after childbirth (/). 

1113. A child under the age of twelve years must not be employed Children 

in a factory or workshop {j), under twelve. 


1114. A child under the age of fourteen years must not be 
employed to lift, carry, or move anything so heavy as to be likely 
to cause him injury, nor in any occu 2 )ation likely to be injurious to 
his life, liini), health, or education, regard being had to his physical 
condition (/*). The i)enalty for contravention is a fine not exceeding 
40.s‘., or for a subsequent offence not exceeding but the 

information must be laid within three months after the commission 
of the offence (/y/). 


Children 

under 

fourteen. 


1115. In a tactory, other than a domestic factory (;)), a young 

(c) See i>. 471, ante. 

{d) See 1). 472, ante. 

[e) See i». odl, [tod. 

(j ) See p. ^211, pod. 

{(j) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 106(1). 

(A) s. 100(2), 

(i) I Lid., s. 01. As to the iieiialty for employment contrary to the Acts, see 

p. 506, post. 

(7) Factoiy and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 02. The section 
continues “ unless lawfully so employed at the commencement of this Act.” The 
Act came into operation on 1st January, 1902 {ibid., s. 102). As to the penalty 
for employment contrary to the Acts, see p. 566, pod. In Carii/ v. Nicoll (1878), 

6 E. (Ct. ol Sess.) lOl, two of the judges of the Court of Session expressed tho 
opinion that if a child obtaitis employment by misrepresenting his age, and his 
master has no opportunity of discovering the true facts, tho latter has°committed 
no offence. 

(/.•) Employment of Children Act, 1906 (6 Edw. 7, c. 45), ss. 6, 16. The 
expression “employ” is dotined {ibid., s. 16) to include employment in any 
labour exercised by way of trade or for the purposes of gain, whether the gain 
be to tho child or to any other person.” As to protection of children generally, 
see Im'ants axi> Ciiildhkx. 

(l) Employment of Children Act, 1906 (6 Edw. 7, c. 45), s. 5. 

(m) Jbid., s. 7. 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, 0.22), s. Ill (6). For 
definition, see p. 411, ante. 


Certificate of 
fitness. 
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Factories and Shops, 


Sect. 1. 

Fitness for 
Employ- 
ment. 


By whom 
granted. 


Effect of. 


Refusal to 
grant. 


person (o^) under the age of sixteen years or a child (p) must not be 
employed for more than seven or, if the certifying surgeon for the 
distiiet (q) resides more than three miles from the factory thirteen 
work dajj, unless the occupier has obtained a certificate, in the 

fresh certificate of fitness must be obtained (.9). ^ ^ ^ 

th J ^ granted by the certifying surgeon of 

"y o^r tIheTii:"” r certificSe,'he l L 

SuTnml .1 emp oyment, unless less than five young 

allowed in writinaTw^^^ employed there, or some special reason is 

him and is nnt ^®®n iiersonally examined by 

IJiSanfdailv for fm- 

the certificate tat kv iaw in the factory named in 

to the work on ' which 

empbyed ti 'vhi l^c SP H persoif is fit to be 

with such conditions J/i). AVfacSiTinNhr*" 

A cS2,e “ h p '■“ “"'o*' “ «'» 'ortiSooto W- 

valid for siiiiihr pmnlnv R tenement factory (rf) is 

factory (c). Tlie certffviim^^s! ‘"‘“J’ Part of the same tenement 

^'’riting, and si"n thp^3 ‘f to give in 

fitness (/). ^ ‘ refusal of a certificate of 

The Secelary of Sl.,e i, ^ 


o) ior definition, see p. 445, (tufe. 

p) I'or definition, see p. 445, ante 
{']) See p. 5;30, post. 

&’ l'S"l“3 ■■ '• =2)' '■ 00 (■). w- 

Acts, see p. 53,3, peso ^ penalt}- tor employment contrary 


to the 


' n ^ XJ-t I r> I ) A W f * 1 ' • . » » V/X XXOilV./!/ Actj 1 901 

of birth, see p. 489, j>os/. „]„ obtaining a certiBcate 

and Deaths, ^ f^EoisxKATiox of Diktiis, Mauriages 

evidence of age otherthan r]f eertificate of fitness, if founded on 

overstated (Factory and AA orksboi! Act rV^ «PPearing that the age is 

(a) Ibid., s. G4 (4). ^ ^ ^-dw- ,, c. 22), s. 04 (9j ). 

(^) Ibid., s. 04 (o). 

(c) Ibid., s. 04 (7) 

(d) For definition, 'see n 44i 
(0 d'actory and Woi-r-ci’r, f 

(10). Fdw. 7, c. 22), s. S9. 

id) hese provisions are extended fn 4 i • • 

to workshops in which are carried on the 
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Sect. 1. 

Fitness for 
Employ- 
ment. 


Paut V. Conditions as to Employment and Remuneration. 

class of workshops or domestic factories (h) the fore^oino- pro- 
visions as to certificates of fitness, and may revoke such%ider 
wRhout piejudice to the subsequent making of another order (i). 
ihe occupier of any workshop or domestic factory may, if he thinks 
fit {k), obtain certificates of fitness in like manner (1). 

inspector is of opinion that a young person (m) Po«-erof 

e age of sixteen or a child («) is, bv disease or bodily in- 'nspector to 

firmitj% incapacitated for working daily for the period allowed by , 

law (o), he may (notwithstanding any previous certificate of fitness^) 

serye written notice on the occupier of the factory or workshop 

where such young person or child is employed, requirinrr the 

discontinuance of such employment, and thereafter the young person 

or child must not be employed until the certifying surgeon has 

personally examined him and certified that the alleged incapacity 
does not exist (p). 

1117 . ^\here a child is employed in a factory or workshop, both 

the occupier thereof and the parents of the child are responsible 
tor the due education of the child (q). 

1118 . 'Where the age of any young person under the age of sixteen 
years or of a child (/■) is required to be ascertained or proved for the 
purpose of the Acts, or for any purpose connected with his employ- 
ment in labour or with elementary education, any person is 
entitled, on presenting a written mpiisition in th'e prescribed 
form (.S'), and on payment of Od., to obtain a certified copy of the 

entry in the register of births relating to such vouim person or 
child (/■). ■ " 


Education 


Obtaining 

bii’th 

certificate. 


processes ol file cutting ; carriage building ; rojie arnl twine making : brick and 
tile making; making of iron and steel cables, chains, anchors, gninnels cart 
gear, nails, screws, and rivets; baking bread, biscuits, or confectionery -’fruit 
preserving ; and making, altering, ornamenting, finishing, or repairin- of 'wear- 
ing apjiarel by the aid of treadle sewing machines (Order of ;ilst° An«>nsr 

1900 [19()b— No. tiso] ). 

(//) jMctory and Workshop Act, 1901 (1 Edw. 7, c. 22\ s. Ill (’S) b^o’' 

definition, see }). -Ml, ^ \ - 

(i) Euctoiy !ui(l AN'urksliop Act, lUOl (1 Kilw. 7, c. ■>‘>\ s. (iO. 

(/,■) The piirpa-e of tlio jd-ovisioii is expro.sscd to be " to enable occiipiors of 
workshops to better secure the observance of tliis Act and prevent the einplov 
uient in their workshops of yonug persoii.s under tlio age of sixteen yeans and 
children wlio are nnlittod for tliat oiiiplovinont ” {ihiil., s. 

(/) Factory and Workshop Act, 19U1 (1 Edw. 7, c. 22), s. (Ji. 

(ill) Eor definition, see p. 41.3, aule. 

(ii) For delinition, see p. 443, anti'. 

(o) See ]>]). -190 (t .H'f/., ^od. 

(p) Eact.ry and Workshop Act, 1901 (1 lOdw. 7, c. 22), s. 07. As to tlio 
penalty tor einploynieiit contnirv to tlio Act, .see p. 3y;J, pus/. 

(q) Factory and Workshop Act, 1901 (1 Fdw. 7, c. 22), ss. (',8-72. The 
duties and liabilities of eiiiiiloyois and naronts under these sections are fully set 
out under title J-Iiiccation, A^ol. XII., pj). (17—70. 

'r) h'or detinitioii, see ji. 443, unte. 

_ 's) The form is jireserihed^ by Order of the Local Government Board dated 
lotJi Murcli, 1910 [1910 — No. *101]. Tlie certitiod of the entry is to bo 

supiiliod, on retpiest and without charg**, bv every siqierintendeiit registrar and 

registrar of births, marriages, and deaths (Factory aiid Workshou Act 1901 
(1 Edw. 7, c. 22), s. ^ ’ 

(t) /bi<L 
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Factories and Shops. 


Sect. 2. 

General 
Provisions 
as to 

Hours etc. 

Sunday 

employment. 

Women and 

young 

persons. 


On Saturday. 


Meal times. 


Continuous 
employment 
of women or 
young 
persons. 


Sect. 2. — General Provisions as to Hours, Meal-times, and Holidays 

in Phctories and Workshops (a). 

Sub-Sect. Sunday Kmploijment. 


1119. A woman (h), young person (c), or child {d) must not be 
employed in a factory or workshop on Sunday (c). 

Sub-Sect. 2 — Hours of Employmerd in TeHile Factories and Print Works. 


1120. The period of employment for women {h) and young 
persons (c) in textile factories (/), or in print works (//), or bleaching 
and dyeing works (//) (but excluding domestic factories (i)), except 
on Saturday, is either to begin at G a.m. and end at 6 p.m. or begin 
at 7 a.m. and end at 7 p.m. ( j). 

On Saturday the period of employment is to begin either at 6 a.m. 
or 7 a.m. If it begins at G a.m., then, if not less than one hour is 
allowed for meals, it is to end at noon as regards employment in any 
manufacturing process, and at 12.30 p.m. as regards employment 
for any purpose whatever ; but if less than one hour is allowed for 
meals, employment is to end at 11.30 a.m. as regards employment 
in any manufacturing process, and at noon as regards employment 
for any purpose whatever. If employment begins at 7 a.m., it is to 
end at 12.30 ii.in. as regards any manufacturing process, and at 
1 pun. as regards employment for any purpose whatever (A). 

For meals there is to be allowed on Saturday not less than half 

an hour, and on every other day not less than two hours, of w^hich 

at least one hour, either at the same or at different times, is to be 
before 3 p.m. (/). 

A woman (///) or young person (/?) is not to be employed con- 
tinuously (o) in a textile factory for more than four hours and 
a half without an interval of at least half an hour for a meal(p). 


of tho 


(a) iu this section are included the rules of general application, 
exceptions as to hours and holiday's” are dealt with separately (pp. 497 — 509, 

posr). As to the penalty for employment contrary to the provisions 
actory and A\ orksbop Acts, see p. , 533 post. 

(h) For definition, see p. 445, ante. 

(o) For definition, see p. 445, ante. 

{d) For definition, seep. 445, ante. 

(«-) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 34. There are 

social exceptions as to creameries (p. 507, post), and in respect to persons of 
the Jewish religion (p. 508, post). ^ 

(/) For definition, see p. 430, ante. 

(y) For dehnitioii, .see p. 438, ante. 

(A) For definition, see p. 438, ante. 

p.^if Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill (1); and see 

nr, a] Act, 1901 (1 Edw. 7, c. 22), s. 24 (1), and (as to 

excentlns^^^t" f "’orks) ibid., s. 28. There are special 

the occupier is of the' ‘lew® 0 

ot'-rmle vnnn ^ ^ Jewish leligioii (p. 508, post) ; and the employment 

manuf rctnv A\ orkshop Act, 1901 (1 Edw. 7, c. 22), s. 24: As to what is a 

(1910), ITO l”t^jT 55’ v. Commenial Mills Spinning Co., Ltd. 

(0 Factory and Workshop Act, 1901 (1 Edw 7 c 2‘?’) s Cdl 

m) For definition, see, p. 445, ante. ^ ^ 

A P. 445, ante. 

p) Facto'iw”aiTwn t employment,” see p. 440, ante. 
special ^ c- 22), s. 24 (0). There are 

P n respect of textile factories used for making elastic web, 
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In the case of print 'works or bleaching and dyeing works such 
period of continuous employment may be for five hours {q). 

U21. A child (r) is only to be employed in textile factories 
and ^ in print works and bleaching and dyeing works (//), ex- 
eluding c omestic factories (s), on the system either of employment 

in morning and afternoon sets, or of employment on alternate days 
only (a). 

The period of employment for a child in a morning set, except 
on Saturday, is to begin at the same hour as if the child were a 
young person {h), and end either at 1 p.in., or, if the dinner 
time begins before 1 p.m., at the beginning of dinner time, or, if 
the dinner time does not begin before 2 p.m., at noon. In an 
afternoon set, except on Saturday, it is to begin either at 1 p.m., or 
at any later hour at which the dinner time terminates ; or, if the 
dinner hour does not begin before 2 p.m., and the morning set 
ends at noon, at noon ; and it is to end at the same hour as if the 
child were a young person (c). 

On Saturday the period of employment for a child is to begin 
and end as if the child were a 3 'oung person (d). 

A child is not to be employed in two successive periods of 
seven days in the morning set, nor in two successive periods of 
seven days in an afternoon set, nor may a child be employed on 
two successive Saturdays, nor on Saturday in any week (e) in which 

his period of employment has on any other day Exceeded five hours 
and a half ( f). 

Where a cliild is employed on the alternate day system the 
period of employment and the time allowed for meals are to he the 
same as if he were a young person (g); but he is not to be employed 
on two successive days, nor on the same day of tlie week in two 
successive weeks {Ji ). 

A child is not to he employed continuously (/) on either system 
in a te.xtile factory for more than four and a half hours without 
an interval of at least half an hour for a meal (/. j. In the case of 
print works or bleaching and dyeing works, such period of con- 
tinuous employment may he for five hours (/). 

ribbon, or trimminjj, and in respect of other textile factories to which tho 
exception may be extended by special order (p. Mo, jmst). 

{<!) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 28. For definitions, 
soe p. 4;i8, ante. 

(r) For definition, seo p. 44o, ante. 

(s) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill (1). 

a) Ihiil., ss. To (1), 28. 

b) See p. 490, ante. 

c) See p. 490, ante ; and Factory and Workshop Act, 1901 (1 Edw. 7. c. 22) 
s. 25 (2) (;i). 

((/) See p. 490, ante; and Factory and Workshop Act, 1901 (1 Edw. 7 c '>2) 

s. 25(4). _ IV.;, 

(e) Frti* definition, see p. 440, ante. 

(/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 25 (5). 

(^) Seo p. 490, ante. 

{h) Factory and Workshop Act, 1901 (1 Etlw. 7, c. 22), s. 25 (0). 

(/) For definition of “ cOnlinuous einiiloyinent,” see p. 440, ante. 

{k) Factory and Workshop Act, lool (I Edw. 7, c. 22), g. 25(7). There are 
special exceptions ns in the cases lueiitioued in note (p), p, 490, ante. 

{[) Factory and Workshop Act, 1901 (1 Edw, 7, c. 22), s. 28, 


Skct. 2. 

General 
Provisions 
as to 

Hours etc. 


Employment 

of children on 
weekdays. 

Fleming and 

afternoon 

sets. 


OnSatuTilays 


Breaks. 


Alternate day 
system. 


Continuous 
employment 
of children. 
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Factories axd Shops. 


Sect. 2. 

General 
Provisions 
as to 

Hours etc. 

Women and 

young 

persons. 

Saturday. 


Meal times, 


Continuous 

employment. 


Children, 


Sub-Sect. ‘S.— Hours of Employment in Non-textile Factories and Warhshops. 

1122. For women (m) and young persons (?;) employed in non- 
texliie factories (o) (except print works, bleaching and dyeing 
Moiks (p), and domestic factories (n)), or in workshops (6) (except, 
omestic workshops (a) ), the period of emjiloyment, except on 
baturday, IS either to begin at 6 a.m. and end at 6 p.m., or begin at 

7 mm. and end at 7 p.m., or begin at 8 a.m. and end at 8 p.m. (c). 
On Saturday the period of employment is to begin at 6 a.m. and 

end at 2 p.m., or begin at 7 a.m. and end at 3 p.m., or begin at 

8 a.m. and end at 4 p.m. (d) ; but in a non-textile factory or 
workshop where a woman or young person has not been actually 
employed for more than eight hours on any day in a week (el 
and notice of such non-employment has been affixed in the factory 

n inspector, the period of employ- 

ment on baturday in that week for that woman or young 

than^twn^^ ^ f ^ ^ interval of not less 

tnan tv,o hours for meals (J), 

allowed on Saturday not less than half 
wli • n 1 r and a half, 

is to he hefore'^p.m. (y)!’ 

Dei^n\\^?n'^M person in a non-textile factoiy and a young, 

more tlnn fiup / -fi employed continuously (h) for 

^mlal (0 ^ '''' ^®ast half an hour for 

(ot^e^yba^i^nrffir-^i only to he employed in non-textile factories 
( ^ an punt voiks, bleaching and dyeing works ( A) and domestic 

1907 \7 Edw.^T ^ c°"lorV’i ^the’ ^''®,l^“P'oy'nent of AVomen Act,. 

repealed. ' ^ nieut of women in flax scutch mills, is 

in' see p. 445, ante. 

o; l or dehnihon, see p. 457, atite. 

(uj iactoij ^ud A\ orkshop Act P)()l n 7 “'/-! 
p. 494, ^ c, 22), s. Ill (1); and see 

ul h‘ 

special exceptions as Mow^— any * 

shops where the hours m-iv fi ' ^7 class of non-textile factories or work- 

(seep. 503, post); lA bakehout ■ 9 a.m. to 9 p.m. 

persons (see p. ou 1 - pos-n • einplovnieut of male young, 

creamer, L (ie p. ao'/ •“ off preseiwini (see p. 50G, post) ; iu 

(PP. 498-501, ^>080 r W^u" hi provisions as to overtime 

(d) Eactoryind Workrilo p let 

special exceptions, as in the cases '> c- 22), s. 20(2). There are 

employment in Turkey red dyeino Csee'^ respect ot 

ex44Ln\Zmutill°ttZ,^^^ ■> «• ^«>. A special 

Order to any class of non-textile ^'durday may be granted by special 

fa) n.cio.y .,,.1 ffS h„7 Ac, ™k.hoi„ (,eo ioT, 

W For defimtion of “ contiZn.. I »• (^)- 

and Workshop Act. .P- 


(;) Factory a^d ACksCj vffZZrlTZ'V' P- -tr. 

(^••) These works baye tbZn,n,.’i --F 

houis as textile factoiie.s ; see j). 490 , 


ante. 


Part 7. Conditions as to Employment and Remuneration. 

factories (J)), or in workshops (other than domestic workshops (D) 
either on the system of morning and afternoon sets or (in a fictorv 
or workshop in which not less than two hours are ahled fm 
every day except Saturday) on the alternate day system (in) 

including Saturday, is to begin at 6 a.m., or 7 a.m. or 8 am 
and end at the times fixed for children in the mori’iinfr set’ in 
textile factories (o). In an afternoon set, including Saturday it is 
to begin at 1 p.m. or at any hour, later than 12.30 p.m., a/which 
the dinner time ends, or if the dinner time does not begin before 
2 p.m. and the morning set ends at noon, at noon ; and is 
to end on Saturday at 2 p.m., and on any other day at 6 p.m. or 

7 p.m., or 8 p.m., according as the period of employment in the 
moining set began at 6 a.m., or 7 a.m., or 8 a.m. (ji)/ 

A child is not to be employed in two succe.ssive periods of seven 
days in the same set, nor on Saturday in the same set in which he 
has been employed on any other day of the same week (n). 

1 ^ f ^ employed on the alternate day system, the 

peiiod of empmyment, e.xcept on Saturday, is to begin either at 
6 a.m. and end at b p.m., or at 7 a.m. and end at 7 ii.m. or at 8 a m 
and end at 8 i,.m. On Satnrdaj it ia to begin at « ann o7 7 a! m! 
and end at 2 p.m., or begin at 8 a.m. and end at 4 p.m. For 
meals there is to be allowed not less than two hours on any day 
except Saturday, and half an hour on Saturday. Such child is 
not to be employed in any manner on two siiccessive days, nor 
on the same day of the week in tw’o successive weeks (;■). 

On neither system may a child be employed continuously (.s) for 

more than five hours without an interval of at least half an hour 
for a meal (nj. 
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S^:cT. 2. 

General 
Provisions 
as to 

Hours etc. 


Breaks. 


Alternate day 
system. 


Continuous 

employment. 


8uij-8ect. -i.—ironrs of Ein/,tui/meid in Women's Worksln.ps, and in Ih.medic 

/ w'tones ami 1 1 'o/Vcs/zoyis. 

1124 - In a women’s workshoi) if the occupier has served on 
an inspector notice that the workshop is of that character, the 
period of employment for a w^oman, except on Saturday, is to be 
a specified period of twelve hours between 6 a.m. and 10 p.m., duriim 
which not less than one and a half hours are to be allowed for meals 


(i) Factory and Workshop Act, I'lOl (1 Edw. c. 22), s. Ill (1). For hours in 
uomestic tnctones and workshop.s, .see p. -Itll, /msi. 

'm) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 27 (1). 

«) For definition, see p. 4-lo, anie, 

a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 27 (2); and seo 

p. 4J1, Ihere is a special exception in favour of classes of factories or 

workshops where by special Order the period of employment is allowed to beffin 
at 0 a.m. (see p. d():i. /jo.si). ^ 

(j'J Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 27 (:J). There is a 
special exception in favour of cla.sses of factories or worksliop.s whore by 
special Order the period of emi>Ioyment is allowed to end at S j).m (see p. 50;i 
posj). See also provisions as to overtime, p. 49S, //osf. ’ 

y) Factory and Workshop Act. 1901 (1 Edw. 7, c. 22), s. 27 (4). 

r) IhuL, s. 27 (5). For dehnition of “ week.” see j). 440, (utte. 

s) ]’or definition of “continuous employment,” seo p. 440, ante, 
a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 27 fO)' 

(^>) For definition, see p. 443, ante. 


Women’s 

workshops 
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Factories and Shops. 


Sect. 2. 

General 
Provisions 
as to 

Hours etc. 


Domestic 
factories and 
workshops. 

Young 

persons. 


Children. 


Employment 
inside and 
outside 

factory or 
workshop on 
same day. 


and absence from work. On Saturday it is to be a specified period of 
eipht hoius bet^^een 6 a.m. and 4 25 . in., during which not less than 
half an hour is to be allowed for meals and absence from work (c). 

After notice has been given to the inspector that a workshop is 
to he conducted as a women s workshop, it will he deemed to be 
conducted on that system until the occupier changes it. No such 
change may he made until the occujiier has served upon the 
insjiector notice of his intention to change the system ; and until 
the change a child (d) or young person (r) emploved therein will be 
deemed to be employed contrary to the Acts (./ ). Such change is 

not to he made oftener than once a quarter unless for special cause 
allowed in writing by an inspector (q). 


1125 . In a domestic factory (//) or a domestic workshop (i) the 

period of employment for a young person (r) on Saturday is to 

legm at 6 a.m. and end at 4 p.m., and on other days it is to 

)egm a,t 6 a m. and end at 9 p.m. ; and during that period the time 

to be allowed for meals and absence from work is to he not less 

than two and a half hours on Saturday, and not less than four and 
a halt hours on other days (A). 

1126 . I or a child (/) the period of emplovment in a domestic 
factory or domestic workshop is either to begin at 6 a.m. and 

Tt 4 pM 0»)’’ ^ at 8 p.m., or, on Saturday, 

®“h’Ayed before 1 p.ni. in two successive 
Lvpii fin t aj's, nor aftm- 1 p.ni. in two successive iieriods of 

tEr .n ^ ""I Saturday before 1 p.m. if on any other day in 

after tbit b T e^iployed before tliat hour, nor 

cZ Zlfx f w ^ Such child is not to he employed 


Sub-Sect. b.— General Conditions. 

ni^f'be'pm Til fill// f during the period of employ- 

the factorv or wrirlfsT fi^’^’iiess of a factory or workshop outside 

in the factorv or worl°ib which he is employed 

2^ ^ctoiv 01 voiLshop, nor a woman jg) or young person (r) on 

on T c ‘>‘n s aqnt 

rf) bor flefinitioii, see p. 445, ante. ’ 

W For definition, see p. 445, ante. 

w/ <ictorv fliul A\ orlislioii Arf i oni i? i 

(/o For definition, see p 14?, ‘'J; <=• ‘’2). 29 (2). 

)]{ /definition, see p. 442, aute. 

■■ '■ ^2), s. ... (.). 

de^tiin of t wAk '' (.)• for 

("i laltorv annVoU'sW Aot f 

10 tor definition, see p. 445, ante. 


I 
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any day during which she or he is employed in the factory or work- 'Sect. 2. 
shop both before and after the dinner hour (a). Eor the purposes General 
of this provision a woman, young person, or child to or for whom Provisions 
any work is given out, or who is allowed to take out any work to be to 

done by her or him outside a factory or workshop, is deemed to be 

employed outside the factory or workshop on the day on rvhich the 
work is so given or taken out (5). 

If a woman or young person is employed by the occupier 
of a factory or workshop on the same day both in the factory or 
workshop and in a shop (c), then the whole time during whicli that 
woman or young person is employed is not to exceed the hours 
prescribed for her_ or his employment in the factory or workshop 
on that day ; and if the woman or young person is employed in the 
shop except during the period of employment fixed by the occuider 
and specified in a notice (d) affixed in tbe factory or workshop, the 
occupier is to make the prescribed entry in the general register (e) 
with regard to her or his employment (/). 

Employment contrary to these provisions is employment contrarv 
to tlie Acts (fi). ^ 


1128. The occupier of every factory and worksliop (domestic 
factories (h) and domestic worlcshops (/) excepted (A) ) may, within 
the limits allowed by the Acts, fix the iieriod of employment (/), the 
times allowed for meals (/), and the system of employment of 
children (m), and he must specify in a notice to be affixed in the 
factory or workshop tbe conditions of employment so fixed («). 

A change in the conditions is not to be made until the occupier 
has served on an inspector and affixed in tbe factory or workshop 
notice of his intention to make it. Unless for special cause allowed 
in writing by an inspector, such change is not to be made oftener 
than once a cpiarter. An inspector may, by notice in writing, name 
a public clock, or some other clock open‘ to public view, %!• the 
pui’iiose of regulating the period of employment and meal times (o). 


Notices fixiDg 
hours of 

employment. 


1129. All women, young persons, and children employed in a 
factory or workshop (other than a domestic factory or domestic 
workshop (]>)) are to have their meal times simultaneously (f/) ; and 
they may not he employed in the factory or workshop, nor allowed 

(a) Factory ami AVorLsliop Act, 1901 (1 Edw. T, c. 22), s. dl (\) ('>) 

{b) IhvL, s. :n (:3). ^ 

(c) As to employment in shops, see p. 509, nosi, 

[<l) See note (a), in fra. 

(c) See p. 525, post 

/ . • V *f 1 . ^ ^ » 


(./■) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 31 (4) 

;/) Ibid., H. 31 (.j). A.S to the penalty, see p. 533, )mt. Special exceptions to 
!se provisions may be irranted bv snpr‘i«l 


these provisions may be granted by special order; see p. 508, jxist 
(/f) For definition, see p. 441, ante, 
i) For definition, see p. 4-12, ante. 

’/.•) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill f4) 

/; See pj). -190—494, ante. ^ 

'm) See j). -192, ante. 

(n) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 32 (\) (2) 

to tenement factories, see p. 520, post V ^ As 

(o) Factory and Workshop Act, 1901 (1 Edw, 7, c. 22), s. 32 (3), (4) 

(p) 1 bid., 8. Ill (4). ^ 

(fj) Ihni, 8. 33. See also Itoyera v. Barlow A Son (1900), 94 L. T.. 519 
See p. 505, post, as to special exceptions. 


Meal times. 
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Factories and Shops. 


Sect. 2. 

General 
Provisions 
as to 

Hours etc. 

Employment 
contrary to 
the Act. 

Annual 
holidays and 
halt holidays. 


Notice to 
inspector. 


General 

restrictions 
i\s to 

employment 
of cniidren. 


to remain in a room in which a manufacturing process is being 
carried on, during anj^ part of the meal times (r). 

1130. If a woman, young person, or child is not allowed times for 
meals and absence from work as prescribed (a), or during any part 
of such times is employed in the factory or workshop or allowed to 
I email! in any loom (b), she or he w’ill be deemed to be employed 
contrary to the provisions of the Acts (e). 

1131. The occupier of a factory or workshop (domestic factories 

and domestic workshops excepted (d)) is to allow in each year to 

every woman, young person, and child employed therein, whole 

holidays on Christmas Day, Good Friday, and every bank holiday(e), 

01 in lieu of any of those days, another whole holiday or two half 

holidays to be fixed by the occujiier, at least half of which must 

be between 15 th March and 1 st October in each year(/). A half 

holiday is to comjirise at least one half of the period of employment 

for women and young persons on some day other than Saturday or 
a day substituted for Saturday (/). ' 

Except in the case of Christmas Day, Good Fridav, or a bank 

holiday a notice of every whole or half holiday is to be affixed in 

the factory or workshop during the first week in January, and a 

copy thereof is to be forwarded to the district inspector on the same 

*11 notice IS not so affixed and sent, cessation from 

work will not be deemed to be a whole or half holiday (h). Any 

such notice may be changed by a subsequent notice affixed and sent 
bal/ ^ fourteen days before the holiday or 

bn bo^- fn? R ? f PP Employment on a whole or 

iu • bo deemed to be employment contrary to 

so fivTibp * holidays are not 

betw’ppli (f fourteen years of age must not be employed 

01 nnrno;?^ ^ by way of trade 

1 11 poses of gam (/), whether the gain be to the child or to 

(c) I'actorv and WorksliOD Arf iQcii /i »• 

peiiiiltv, see j). d33, ^ E4w. i, c 22), s. 137 (2). As lo 
('9 V Act, 1901 (1 Edw 7 c 221 s nil'll 

e l-or dehnition, see p. .116, ante. c. 22 j, s. Ill (I). 


and 


f '■'L'. '■ ^2), .. 35. F., Scoll„a 

the case of fish and* fmif -nrL.^. ■ There are special exceptions in 

creameries included in a special older r P- o06, ; in the case of the 

young persons employed in dav case of male 


Order, to allow, in particSar cks^ses of Secretaiy of State, by special 

taken on different davs hv diff factoiies or workshops, holidays to he 

(^) ^^actor;\:S ^07, po.. 

penalty, see p. odd. po.f ^ ^2), s. 3d. 


penalty, seep. 533, h 22), s. 33 

(^ ) P actury and AV orkshop Vet IQm /i i' i •- 

of fines, see p. odo, potf ’ ^ Edw. (, c. 22), s. 3d. J. 

(') For .h, Hi. 


As to the 


As to recovery 


Part V.-Conditions as to Employment and Remuneration. 

subsequent offenpo A {r.\ ^ ^■’^ceeaing 40.5,, or for a 

threeLnths “of '' ““ 

Sect. ^.-Special Exceptions as to Hours, Meal-times, and 

Holidays in Factories and Workshops. 

Sub-Sect. 1 . — General Provisions. 

n33. Tlie occupier (^) of a factory or workshop (domestic 
factories and domestic workshops excepted {q) ) who intends to avail 

of such in ention (r). The notice must specify the houi^ at Ibioh 
the peiiod of employment begins and ends, and the times to be 
ahowed to every woman, young person, and child for meals (.s) where 
they differ from the ordinary hours or times (t). 

Before the service of the notice on the inspector the special 
exceptions will not he deemed to apply ; and, after such service the 
ccupiei may not prove that the exception does not apply to his 
actoiy or iTOrksliop, unless he has previously served on the inspector 
notice that he no longer intends to avail himself thereof («). In the 

case 0 factories and workshops other than domestic factories and 

domestic woikshops (unless prescribed by the Secretary of State (a) ) 

ment in pursuance of a special exception (c). In the caie of 
oveitime employment (7/) there must also be kept affixed for the 

(m) l-fmploynicnt of Children Act, IDoy (3 E,Uv. 7, c. 4o), ss. 3, Vs 
'ThU ‘‘‘.'''^•'^■■^0*:' children for emplovment, see p 4S7 ante 

com.nittH.K an olfence for which the e.npIoyeV is liilble bffiu\r'Z‘ 

cnabhn- tlie employer to exempt himself from any nenaltv bv 

acdual oifender, but the convicted person cannot be onlerS cits" 

see j . 0.34, /io,st iho same section provides for the puiiishmeiit of a^narent 
lalseU" repmsentin*' a clu d s fnr tha ^ ui a paierit 

further, tille Ixeaxts a.n'd GniuniEx! ^ ^ employment, and see. 

(o) Employment of Children Act, lUOd (3 Edw 7 c 45) s 7 
poif " tenement factories or workshops, the owner; seep. 520, 

( 7 ) Eactory and Workshop Act, 1901 (1 Edw 7 c •121 s ill tit 

E™)"f 

tenement factories, .see p. ,j2C>, post. ’ “ ’ s 0 P- o2o, post. As to 

(«) Eactory aiidAVorkshop Act, 'inoi (1 Edw. 7 c ao) ^ no ft' 

(t) Seo ])p. 490 et scy., ante. 

S:;J Srf “I'l! ‘‘ '■ '■ 

(h) See p. tj'26, post. 

H.L. — XIV. 
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Sect. 2. 

General 
Provisions 
as to 

Hours etc. 


Notices, 
registers etc. 


IC K 
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Factories and Shops. 


Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 


Conditions 
of special 
exceptions. 


Power to 
rescind Order. 


Overtime. 


Nature of 
material. 


prescribed time in the factory or workshop a notice containing the 
prescribed particulars respecting the employment, and the above- 
mentioned report must be sent to the inspector not later than 
8 o’clock in the evening on which such overtime employment takes 
place (e). In laundries (/) the entry in the register must be made 
on each day before the commencement of the employment (^f). 
The report served on the inspector is, unless withdrawn, prima 
facie evidence that there was in fact such overtime employment (h). 
When there is attached to the special exception a condition 
relating to cleanliness, ventilation, or overcrowding, the factory or 
workshop in which such condition is not observed will be deemed 
not to be kept in conformity with the Acts (i). In the case of non- 
observance of any other conditions there will be deemed to be 
employment contrary to the Acts (k). 

1134. When it appears to the Secretary of State that the adoption 
of any special means or provision, either for the cleanliness or ventila- 
tion of a factory or workshop, or as to the total number of hours of 
employment in each week, the periods of employment, and the 
mteivals between such periods, is required for the protection of the 
health of women, young persons, or c aildren employed in pursuance 
of a special exception, he may, by special Order, direct the adoplion 
01 such means or provision as a condition of such employment (/), 

1135. 1 he Secretary of State may, without prejudice to the sub- 
sequent nniking of another Order, rescind, by special Order, any 
exception, if it appears to be injurious to the health of the women, 
young peisons, or children employed thereunder, or is no longer 
necessary for the carrying on of the business concerned (m). 

Sub-Sect. 2,~-0vertim€. 

/oj'owing non-textile factories and workshops and 
Fill F t'han women’s workshops or parts thereof (o)), 

or nnv ° ®^^loy“ent (p) for women on any day except Saturday, 
n m ^ ituted for Saturday {q), may be between 6 a.m. and 

TVU \ ^ ® 10 p.m. 

flqy liable to be spoiled by weather ; namely, 

in whiVli .u’ factory or workshop or part thereof 

came on the making or finishing of bricks (?*) or tiles, 

'■ 22). - » (I). 

p. a'llS “1: r„, Ih, 

1»1 (1 Ed,. 7. c. 22), 6S. 

Sched. 11. 

see p. 493, ante. and as to hours of employment therein,. 

(o) ®ee p. 416, ante. 

{(/) oee p. oOi, post. 

(r) For the meaning of this term, see note (e), p. 477, ante. 



PaKT V.-CoNDmoNS AS TO &PLO«ENT ATO ReMO.VEEaTIOM 

»' 2 eL» ^.X- an;”„™ leS 1 7 ’°" “"T 

oree“ri*3 

W n,ald„s ,.„o, f 

^vo^h„7wl;“:^fa;„t^„^eS’“‘'^Lr; 

iiiauufcicturin" process or hanrliproff ^ • y tjipe(i) foi any 

»,.b. e,„p,„,ec, i„ „„,„.i„g, cleaSl' ,rt ““ 

an^’f :i rs:r;;‘:irfirLi:’a,f,,r 

inent(c)not less than two hours of M'hicli hi)/ nn Let ^ employ- 

hall ir t‘ I'r T ™'‘ ^‘'> ■ eo'plovZi? 

snail not take place on more thnn fPivfir ^ jriienc 

moolha, and, in reckoning that peri'o,! ot thirty tlaZZ^ery <f"v on 

alt'!:,?"').™”'"’ *‘“ ““Ployed overtim'o is lo'he takenit" 

haSflo J'e';':',‘;, t^Sh^z™ :/ ..teSZT' 

oi ttrzzriz eZr ptZoJs; zJr," 

events, and if such employment will not injm-e^llieTea'lt'lfjftr 
v-omen concerned, the Secret ary of State may by specraTordei ( f ) 

(«) For definition, see p. 440, aide. 

^0 For definition, see p. .f.'iS, ante 
a) See note («), p. -ISd, ante. 

fv/» A--. * 
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Hect. 3. 

Special 

Exceptions 

as to 

Hours etc.'; 

— s 

TreStS of work. 


Sudden 

pn.'ss of 
orders. 


Cleaning 
and packing-. 


.Aleal 


s. 


Special 

e-xter).siou 

orders. 


P 

to 


(/>) S/nith V. Siljrai/. I fall /p C,x non*?! o -n »-/%- ^ 

.712); “1 think . , , that the at 

3 be used at anytime for other pun ose.s than thn« 'f. "'Allied is not 

wrajjpingr, and packings up.” P P ■ • polishings, cleaning, 

{<:) P’or definition, see p. 440, a 7 ite 
(d) For definition, see p. 44(i’, (mie. 

Act. 1901 (1 Edw. 7, c 2‘>) s 49 HI 

following processes or an;," ,hiroan!oTv S "r’*?'' 

colouring and enamelling of jiaper other than um.II >v and millboard ; 

paper and envelopes; n,akin.Vp,ItCe relief on 

envelopes; making Christmas iudl New Yeal ^rds^and 

p..., ..,d ebr„.„„ “.if br’Siiifs”^^^^ 

K K 2 
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Factories and Shops. 


Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 

Perishable 

articles. 


Incomplete 

processes. 


extend the above exception to any class of non-textile factories or 
workshops or parts thereof (g). 

1138. In factories and workshops, or parts thereof, in which is 
earned on the process of making preserves from fruit, or of preserving 
or curing hsh, or of making condensed milk, the period of emplov- 
men (/i) for women on any day except Saturday, or any day 
substituted for Saturday (i), may he between 6 a.m. and 8 p.m. or 
between 7 a.m. and _9 p m. (k). Such employment is subject to the 
same conditions as in the case of overtime for press of work [l), save 

Ipfr !■« overtime is allowed in any one 

extend this exception to any class of non-textile factories or work- 
SrP necessary by reason of the perishable 

ment will not injuie the health of the women concerned («). 

1139. The period of employment (o) of a woman, young person 

Saturdavf'Jh''mn'^‘Y or any day substikifed for 

LnuttYi lYhp Y “0^ exceeding thirty 

3s M also in ft dyeing works (<z), and print 

Znrfi t wh t I?""'" foundries (0 and paper’ 

anv Dart of fho ni i P^i'sons are not employed during 

vouno- nersnn m- process in which such woman, 

rnimb”- Sthe “a“e '‘Lf he 

a ^ot the woman, young person, or chil d in that week id). 

aerated water bottles; washinc- liottlpo fr,,. i ^ : 

mixing butter and making clfeese • makime “‘‘king and 

hooking, lapping, or making up and’packin<?nn’''^"'“^® ’ '^f^®“d®ring, finishing, 
Lancashire and Che.shirc this^ pxcpiu;., ' • *’ (provided that in 

are the only processes carried on in the fa processes 

yarn, without the aid ot mechanics 1 ’• '^'‘iding, or filling 

ribbons; making up any article of ““dental to the weaving of 

linen, and processes incidental thereto •'^and^'*’ household 

similar articles from natural floweix n,’ m ° making bouquets or wreaths or 
flowers or leaves are otherwise leaves, or processes in which natural 

(ij |Ydefi,dYon^Te■;^74btY<?^ (2). 

(t) bee p. 507, post. 

(O^See IPbl (1 Edw. 7, c. 22), s. 50 (]), (2). 

M •'» p- «s. <■»<'. 


see p. 439 antf> 


W Factory and WoSshop “'iqoi P- 501. post. 

W For definition, see. p. ^ 22). 51 (1). (2). 
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Sect. 3. 

Special 

Exceptions 

as to 

Hours etc> 


I'nrkej red 
djeinjf and 
open air 
bleaching. 


Part V.— Conditions as to Employment and Remuneration. 

exSionTlT f by special Order (c) extend this 

parts thereof U ) ff factories or workshops, or 

health of the women, young persons, and children affected thereby. 

drivlt^iw^ Secretary of State that factories Factories 

F“"‘ “> » Vcia” exception 

Sn-ed Tn S,?'”!'™*' ‘he preseribed meal nor be so 

he excephon mi, si not extend to more than ninety-six dai s in any 

mm Z, h !" h.V <l™..ght, 0“^ 

liil le m Z '“■‘y-«gh‘ tlajs m any hvelve months in factories 

beyond the time lost during the previous twelve months (/c). 

^ "'Oman or young person may, on any day except 

ent nl h employment, so far as is ^iieLsary foV p^e 

\en tiig damage from spontaneous combustion in Turkey red dveimr 

bleacliingS extraordinary atmospheric influence m open-air 

laundries tlie period of employment for v'omen 
may be from b a.m to 7 p.m., or 7 a.m. to 8 p.m.%r 8 a.m. to 9 p m , 

days hr Zye”' (O. ““ “’“l' 

8ui)-.Ssct. X~Xi,ji,t Work. 

, furnaces (o), iron mills (p), letter-press printinir Ni.rht 

vears*’o?auri/r'^^ lui ls(r), a male young person (a) of fourteen employment 

subject to the following condit ions (c) : the period of Lploym°ent (d) fouuS'' 

(6) No onlor under til i.s provision is at present in existence. 

./ ) Factory and AVorkshop Act, 1901 (1 Edw. 7, c. Tl), s. ol (3). 

(v) til's e.vception (subject to special conditions) Las been granted to 

20th Eeclbir 18SC) ■ machinery (Order of 

(/<) See p. 490, ante. 

(i) See p. 507, ante. 

(k) Eactorv in.d Workshop Act, 1901 (1 Edw. 7, c. 22), s. 52. 

(f) See p. 50 < , y;o.sf. 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 53. 

biZZ,!”!'''"*”'*".- A.., l»i (, Ed„. 7, e. am. S (,) , ... 

(0) For definition, see p. 439, ante. 

(р) For definition, see p. 439, ante. 

(7) For definition, see p. 439, a//te. 

(rj For definition, see p. 439, ante. 

(a) For detinition, see p. 445. ante. 

(5) For detinition, see p. 440, ante. 

(с) Factory and AVorkshop Act, 1901 (1 Edw. 7, c. 22), s. 54 (1), (3). 

(d) lor definition, see p. 440, ante. W* W 


Laundries 
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Factories and Shops. 


Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 


Males not 
under sixteen 


ust not exceed t^wel ye consecutive hours, and must begin and end 
at the hour specified in the prescribed notice (e) ; the provisions as 
to meal times (/) must be observed with the necessary modifica- 
lons , a young person employed during any part of the night must 

a"". preceding or 

seven nights in any two weeks (,) (but a male young per^r^Ty be 

Ta'i bt" 'r: r‘ "r? « '“h” utC 

LT, ovmpnn T- ''"f ''played sl”fts between each two shifts of 

iwesJ Sin; ^ furnaces, iron mills, letter- 
?ac'l2 m “ “■ tir£.stoes3 re 

Satuidav (A a^d employment on 

holidav/(/-) are noiV^ of whole or half 

persons in 1 employment of youlg 

SZies(l'‘"^^ eight hours eacl, in 

parts tlerl\;theTeclkill*^?tltl^^^ 

male yomiriSrsol tfie night (ii), and for 

employed tlierein and that ^ upwards to be 

health, he imav hv H employment will not injure their 

accordingly (p)' ^ P cia Older (o) extend this exception 


See 


(e) See p. 497, ante. 

(,/ ) See p. 492, ante. 

ul see p. 446, ante. 

W See V. 496, ^Je. 

P factory and AVorkshop Act 1901 n Pa 
::? teefin-l"’ Victf c. ^T-s'’3- 

(o) exce u?*’* 

fecial coiKiitionJinentfonerh^^ stations (subiect to the 

No. 187] ) ; to that part of ^ ^903 [1903- 

urnaces are used and aie iiecessarilv I'overberatory or regenerative 

wasteof material or fuel; to the bnnpV-”^ operation day and night to avoid 

”1 the refining of loaf cutting departments of 

al and wire in factories ; to such mvl • ’• process of galvanising sheet 

are appropriated to the pr^cesserof c„lV’ ' Cornwall as 

thT c'’’ Victories and workshops counpc/'!f f : and to china clay 
No ‘Ae ores is^carr ed on^n J' 

on In *°'“^'®>'0''uSpersoT,sof s vfi °'*,(0''Aer of 4th Alay, 1903 [1903- 
e system of three shifts of not mnrptn ‘■’^8® “nd upwards einpIo 3 -ed 

of pressing and reeling cordite S nhr‘i "" hours each in the processes 

nrop *'°’V^®^Ule factories (Order of 9fh \ moulding guii cotton carried 

18?rPeK^ “"A-mous Wire drfwin! [19"-l-No. 1429] ) ; to the 

®hiTjary, 1905 [1905-No lom i ^ "on-textile factories Order of 

( P) 1 actory and ^\^rkshop let n E 1 ^ 

I ^rct, 1901 (1 Ldw. 7, c. 22), s. 54 (4). 
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1144. In glass works (7) a male young person (?•) of fourteen 
years of age and upwards may work according to the accustomed 
liouis of the works, subject to the conditions that the total numljer 

i employment shall not exceed sixty in any one week (a) ■ 

that the periods of employment shall not exceed fourteen hours in 
tour separate turns per week, or twelve hours in five separate turns 
per week, or ten hours m six separate turns per week, or any less 
number of hours in the accustomed number of separate turns per 
week, so that the number of turns do not exceed nine ; that he shall 
not work in any turn without an interval of not less than one 
ull turn ; that he shall not be employed continuously (t) for more 
than five hours without an interval of at least half an hour for a 
meal, and that he shall not be employed on Sunday (a). 

1145. In a factory or workshop in which the process of printing 

newspapers IS carried on on not more than two ninrhts (/;) in the 

week (r), a male young person (d) above the age of sFxteen may be 

em iloyed at night during not more than two nights in a week as 

If he were no longer a young person ; but he must not be so 

employed more than twelve hours in any consecutive period of 
twenty-four hours (c). 

8ub-Sect. 4, — Miscellaneous* 

1146. The Secretary of State may by special Order (/■) grant to 
any class of iion-te.xtile factories (7) or workshops (A) or parts 
thereof, either generally or when situate in any particular locality 
a special exception that the period of employment for women (/) or 

young persons (A) therein may, on any day except Saturday, bemn 

at .1 a.ni. and end at 9 p.ni. (in which case the period of employ- 
ment for a child (!) m a morning set {m) is to begin at 9 a.ni. and 
in an afternoon set to end at 8 i-.m.), if it is proved to his satisfac- 
tion that the customs or exigencies of the trade carried on therein 

require that such exception should be granted, and that it can be 

granted without injury to the health of the women, young persons 
and children aftected thereby (//). >> o P 
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Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 


Glass works. 


Printing 

newspapers 


Emplo^’ment 

between 
0 a.m. and 
9 p.m. 


[<j) ]’or (leliuition, see ]). 439, ante. 
(r) J’\)r (lolinition, see p. 44r>, ante. 


(«) For definition, see p. 440, 

(t) For definition, see p. 44(J, ante. 


an te. 


[a) factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. o5. 

(h) J'or dtdiintion, seo ]). 4-10, ante. 

{(■) For definition, seep. -HO, ante. 

{it) For definition, see p. 44.5, ante, 

(c) Factory and Workshop Act, 1901 (1 Ed w. 7 c 2'P c 

(,/ ) This special exception lia.s been granted to factories in the county of 
London ... whitdi letterp.-ess bookb...ding is car.-ied o.., a..d to laumhieX Z 
county of London and certa... of the su.-rou.iding urbk,. and rural distLcts ffor 

(v) For definition, see p. 437, ante. 


(/,) For definition, see p. 441, ante. 
(/) For definition, see p. 445, a 7 ite. 


\ / f ^ ^ ^ y ^ f 4 

(/.’) For definition, see p. 445, ante 
(/) For definition, see p. 445, ante. 

{rn) Seo p. 493, ante. 

(n) Factory and AVorkshop Act, 1901 (1 Edw. 7, c. 22}, s. 30. 
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Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 

Period of 
employment 
in aundries. 


Lace 

factories. 


Bakehouses. 


1147. In laundries (o), other than laundries ancillary to another 
factory or workshop, the period of employment of women may on any 
three days in the week, other than Saturday, begin at 6 a.m. and 
end at 7 p.m., or begin at 7 a.m. and end at 8 p.m., or begin at 
8 a.m. and end at 9 p.m., jn'ovided that a corresponding reduction 
is made in the periods of employment on other days of the week, 
so that the total number of hours of employment of women, including 
the intervals allowed for meals, shall not exceed sixty-eight in any 
one week (p). "VMiere the occupier of a laundry so elects, the 
period of employment of women may, instead, on not more than 
four days, ot ler than Saturday, in any week ((/), and on not more 
than sixty days in any year (every day on which any woman has 
been employed overtime being taken into account), begin at 6 a.m. 
and end at / p.m., or begin at 7 a.m. and end at 8 p.m,, or begin 
at 8 a.m. and end at 9 p.m. (p), but the change from one system to 
the^ other may not be made oftener than once a year. Different 
periods of employment may be fixed for different days of the week (r). 

1148. In the part of a textile factory (.s) in wliich a machine for the 
manufacture of lace is moved by mechanical power (;), the period of 
employment for any male young person (a) above the age of sixteen 

if ^nd 10 p.m. if he is employed subject to 

the following conditions— namely, where he is employed on any day 

e oie le ^eginning or after the end of the ordinary period of 

employment he must be allowed not less than nine hours for 

meals and absence from work between the above-mentioned hours; 

employed both before and after the ordinary 

Lo the same day, nor after that period on 

ernnlovmPT^” V I'^e “ordinary period of 

vounp-^nprQn the period of employment for women or 

are emEpH fige of sixteen in the factory, or, if none 

1^"™^ ^«st be affixed in the 

bread ^s cari^prl^nn^ i L ^ (^0 in which the process of baking 

peLon abm^ " employment for any male young 

the same condition^^\^^^L ® ^ and 9 p.m., subject to 

same conditions which obtain in lace factories (.), save that the 


(o) See p. 504, ante. 

of ^eek!”'Lrp. ^AVfo'the” '' definitioii 

./Sif “S “'V. J- M). .. 2. Th, pr«.i.i«„. 

i‘) E » s 
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time allowed for meals and absence from work between the period 
of employment is not less tlian seven hours (/), 

1150. In textile factories ((/) solely used for the making of elastic 

web, or nbbon, or trimming, a woman, young person, or child mav, 
between 1st November and 31st Marcli following, be employed 
continuously for five hours without an interval for a meal, provided 
that the period of employment fixed by the occupier and specified 
in the notice (A) begins at 7 a.m., and that the whole time between 
that lioiir and 8 o’clock is allowed for meals (/). The limitation of 
the exception to the period between 1st November and 31st March 
following is not to apply to hosiery factories if the Secretary of 
State 1)}^ special Order (/i) so directs (/). The exception may be 
extended by special Order (m) to any class of textile factories, either 
generally or when situate in any particular locality, if it is proved 
that the customary habits of the persons emplo3'ed therein require 
such extension, and tiiat the manufacturing jirocess there carried 
on is of a healthy chai*acter, and that the extension will not injure 
the health of those affected thereby (/). 


Sect. 3. 

Special 

Exceptions 

as to 

Hours etc. 

Five hours’ 
spell. 


U51. The requirement that all the women, young persons, and 
children employed in a factory or workshop are to have their meal 
times simultaneously (a) does not apply to blast furnaces (o), iron 
mills paper mills (7), glass works {/•), or letter-press printing 
works (.S’); and the requirement that they shall not during the 
times jillowed for meals be employed or allowed to remain in a 
room in which a manufacturing process or handicraft is being 
carried on (/) does not apply to iron mills, jmiier mills, glass 
woiks (except any part in which the materials are mixed and, 
in the case^ of glass works where Hint glass is made, any 
part in whicli the work of grinding, cutting or polisliing is 
carried on), or letter-press printing works. In that part of "any 
print works (a) or bleaching and dyeing works (h) in which 
dyeing 01 open-air bleaching is carried on, a male young person 


Different 
meal times 
and cmploj- 
ment during 
meal times. 


(/) Factory and Workshop Act. 1001 (1 Edw. 7, c. 22). a. 38. 

(v) For dctinition, see p. AlUi, ani(', 

(/<) Sec p. 407, 

(i) Fiicturv iiiul Workshop Acf, 1901 (1 E,hv. 7, c. 22), g 30(1) (•>) 

(k) Siicli direction is inmio by Order of 12th May, 1902 [UK)'-'— No 379'; 

(/) Factory and AVorksho,) Act, 1901 (1 Fdw. 7. c. 22), s. 39(3). 

(m) Tlie exct-iilion has been extended to woollen factories in Oxford, AA'ilt.s, 

Worcestoi, Gloucester, and Somerset, and to factoiies in which the only pro- 

ces.sos cari ied on arc winding and throwing raw silk or either of them (Order 

of 20th Deceiribor, 18S2); and to hosiery factories, hut only during such 

jjcriod ot tljc year us is specified iu the notice (Order of 12th May 1002 rnk)2 
— No. 379) ). 

//) S(fe ]). 49o, (Hite. 

[o) For definition, see p. 439, ante. 

p) J'’or definition, see p. 439, ante. 

(q) For (fefinition, see p. 439, ante. 

(r) For definititju, see p. 439, ante. 

(w) For definition, see p. 439, ante. 

{t) See j). 49(i, anit'. 

(a) For definition, see p. 438, ante. 

{b) For definition, see p. 438, ante. 
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Sect. 3. 

Special 
Exceptions 
as to 

Hours etc. 


Extemion of 
exception. 


Fish and 
fruit 

preserving. 




may have the times allowed him for meals at different hours 

from other young persons and women and children employed in the 

factory ; he may, during the time allowed for meals to any other 

young person or to any woman or child, be employed or allowed to 

remain in a room in which a manufacturing process is carried on; 

and, during his meal times, any other person may be so employed 
or remain (c). 

Ihe exception (1) permitting meal times at different hours, or 
(2) that permitting employment in the factory or workshop, or 
piesence in a room in which a manufacturing process or handicraft 
is being carried on during meal times, or both such exceptions, 
may be extended by the Secretary of State by special Order (rf) to 
any class of factories or workshops, or parts thereof, if it is proved 
to Ins satisfaction that such extension is necessary, by reason of the 

process or of special circumstances 
anecting that class, and that it can be made without injury to the 
health of those affected thereby (c). 


1152 . The provisions as to period of employment (/), times 
01 meals (//), and holidays (//) do not apply to young persons 
and women engaged in processes in the preserving and curing 

+1^^ r must be carried out immediately on the arrival 
of the fishing boats m order to prevent the fish from being 
destioyed or spoiled (0, or in the process of cleaning and preparing 
1 uit so tar as is necessary to prevent the spoiling of the fruit 
me la e 3 on its aiiival at a factory or workshop during June, 


HUil 


the^Lllowrni^ both of these exceptions have been extended to 

conditions*— ’ persons, and trades, subject, in most cases, to special 

disth^V^demrtTnpnf''^^^*^ female young persons or women emplo 3 'ed in a 
than the inen and ^ there is no machiner}', commence work later 

wherein there are twn persons; non-textile factories and workshops 

textile factories and workshop? 

fcii. ,s,;s S“i'» sr" ■“ 

(Oi;der o"Tst May°189G°nV96-NV printing of photographs 

20thj5ri89V[f899-‘N™ sP^ning of artificial silk (Order of 

6th September' 674 ]”^ flax, jute, or hemp (Order of 

(Order of iVth ML'ch,°1903\%oT-No.*'D^^^^^ employed in electrical stations 
1904 [1904— steel foundries (Order of 23rd June, 
13th October, 1908°[1908— No° florists’ workshops (Order of 

(/)'Se74n (1 Edw. 7, c. 22), s. 40 (4). 

iff) See p. 492, ante. 

(ft) See p. 496, ante. 

(0 Factory and ’tt'orkshop Act, 1901 (1 Edw. 7, c. 22), s. 41 (1). 



Substitution 
of another 
(lay for 
Saturday. 


Part V. Conditions as to Employment and Remuneration. 507 

July, August, and September; but this exception is subject to such sect. s. 

conditions as the Secretary of State may by special Order (/,) Special 

pi esci 1 )e ( ). In these cases the notices of the exception (m) need Exceptions 
not specify the hours for the beginning and end of tlie period of as to 
employment or tlie times to be allowed for meals (//). Hours etc. 

1153. In creameries ivhere women and young persons are Creameries 
employed, tlie Secretary of State may by special Order (o) vary 
the beginning and end of their daily period of employment (p) anil 
the times allowed for their meals ( 17 ), and allow employment on 
Sundays and holidays for not more than three hours, hut so that 
there IS no excess over either the daily or weekly maxiiiiuni number 
of hours of employment (r) allowed (.s). 

1154. Where the customs or exigencies of the trade carried on in Substitution 
any class of iion-textiie factories or workshops, either generally or of ancther 
in any particular locality, require some other day to be substituted 
for Saturday as regards the hour on that day at which the period 
of employment for women, young persons, and children is required 
to eiuKt), the Secretary of State may by special Order («) grant 
a special^ exception authorising the occupier to substitute by a 
notice aflixed in his factory or workshop some other day for 

Saturday (/i). In the case of newspaper printing ohices he may Nowspaper 
liy such Order authorise such substitution in respect of some of the 
young persons Oiereiii employed (c). In the process of Turkey red Turkey reU 
(tyeing the period of employment for women and young persons 

on Saturday (d) may extend until 4.30 p.ni., but the week’s hiiiit 
of work (c) must not be exceeded (,/'). 

1155. For the same reasons the Secretary of State may by iioiifiaysou 
special O rder (p) grant to any class of non-textile factories or different <lny.s. 

(/,') ConditiiiMs tortliis exception liavo Ijeen nreticribed (Order of Iltli Sentein- 
ber, 1907 [1907 No. 7gS] ). ‘ 

(/) l•'actory und Workshop Act, 1901 (1 Edw. 7, c. 22), s. 41 (1). 

(f/i) Se(‘ p. -lOT, a///e. ^ 

{n) I-'afftory aninVorkslioj) Act, H)01 (1 Kdw. 7. c. 22), s. ^11 (2). 

(o) Many vaviiitions liave been made and conditions inn)osed (Order of ‘\’jrd 

October. [V.nr.i -No. 89d]). ^ ^ 

(p) Seo ]). -192, ante. 

{(/) S(fo ]), 492, ante. 

(r) See pp. 492, 493, ante. 

{8) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22) s 4‘> 

(f) Sec p. 492, ante. ' 

(a) Tbi« exception bus been granted to non-textile factorie.s in wliich is carried 

on the printitjj? f)f news])apors, peiiodicals, railway time tables, or law or iiarlia- 

inontavy pioceodin^^b ; to non-textile factories and workshops in which is carried 

on any manufacturing process or handicraft in connection with a retail shop 

on the same premises, or the making of anv article of wearing apjiarol or food 

or in places in which tlie market day is t^atur.lay, or in whicli a siiecial day 

has been set apart for a weekly half Itoliday ; and to laundries (Order of ‘^fith 
iJecemhor, 1907 [1907 — No. 1008]). ‘ 

{h) J'’actory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. t;j. 

(c) //^h/. Oils exception is granted subject to conditions (Order of 3rd 
Eehruary, 1902 [1902 -No. o9]). 

('/) See j). 492, ante. 

(e) See ]>. 492, ante. 

(/) yictorv iind Worksliop Act, 1901 (1 E,hv. 7, c. 22), s. 44. 

{</) Thi.s exception bus been granted to non-textile factories in which is 


Newspaper 

ofHces. 

Turkey red 
dveiiu'. 


of 3rd 


i 
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Sect. 3 workshops, either generally or in any particular locality, a special 

ExcTnHnU the occupier to allow all or any of the annual 

Ss to whole holidays or half holidays (A) on different days to any of the 

Hours etc. ^^“en, young persons, and children, or to any sets thereof, 

— employed in his factory or workshop (?).1 

reasons, and in the same way, any class of factories 
outside' on Of workshops or parts thereof may be excepted from the pro- 
same day. visions (/i) relating to employment inside and outside a factory or 

workshop on the same day(/). 


Jewish 
factories or 
workshops. 


Open for 
traffic. 


Substitution 

of Saturday 
for Sunday. 


Institutions. 


1156. here the occupier of a factory or workshop is a person of 
the Jewish religion lie may, if he keeps his factory or workshop 
closed on Saturday until sunset, employ women and younir 
persons on Saturday from after sunset until 9 p.m. ; or, if he 
maps his factory or worksliop closed on Saturday both before and 
alter sunset, he may employ women and young persons one liour 
on every other day m the week (not being Sunday), in addition to 
the hours allowed by law(?n), so that such hour be at the beginning 

^ employment and be not before 6 a.m or 
Tmi! o 1^ Pe does not avail himself of this exception he 

fi person of the Jewish religion on 

rstomefs If Jei-ed to be open for traffic merely beea^use 

rnents mnVp things in pursuance of arrange- 

ments made on a previous day (c). 

XT7K ji • t/\/ 


S dav 0 ir.ll S^^turday the word 

Fr dav wprV L f 'notice (c), the word 

i riaay, veie substituted for Saturday (/). 

no??Jbillf m charitable or reformatory institution, 

xercS t n, -11“!" labour is 
o«ing, ffnisffi,:? f 

sning, cleaning, or adaiiting for sale, of 

W periodicals. raUway time tables, 

inamdacture of plate t ‘ carried on the 

which any inanufacturii^ factories and workshops in 

with a retail shop on the samp r\ra^ fiandicraft is carried on in connection 

making of any article of wpmn those in which is carried on the 

1882). ^ weanng apparel or food (Order of 20th December, 

(h) See p. 496, ante, 

tk) sfe‘r49i: Act, 1901 (1 Edw. 7, c. 22), s. 45. 

present in Workshop Act, 1901 (1 Edw. 7, c. 22), s. 46. No Order is at 

(m) Seepp. 490, 492, ««<r. 

W /S’?,"'’ "’"'“'““P >»»> (1 IM,. 7, c. 22), 47. 

p) 1 0. 1). 549, 

P See p. 497, ante. 

'actory and Workshop Act. 1901 (1 Edw. 7, c. 22), s. 48. 
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articles not intended for the use of the institution, satisfy the 
pecretary of State that the only persons working therein are 
inmates of and supported by the institution, or persons eno'a^ed in 
the supervision of the work or the management of machinery, and 
that such work is carried on in good faith for the purposes of the 
suppoit, education, training, or reformation of persons en^a^ed in 
It, he may by Order allow the managers to submit to him a scheme 
for the regulation of the hours, meal times, and holidays of the 
workers ; and if such scheme is not less favourable than the general 
law as to factories and workshops, he may approve it. Schemes so 
approved must be laid before Parliament, and either House may 

within forty days, annul them (7). Particulars of the scheme are 
to be shown in the general register (h). 

Sect. 4..— Hours of Employment in Shops. 

1158 . No person under the age of eighteen years (i) may be 

emplo3ed in or about a shop(/i) more than seventy-four hours 

including meal times, in any one week (/). If any such person has, 

to the knowledge of his employer, been employed in any factory or 

workshop, he may not be employed in or about a shop on the same 

day for a longer period than will, together with the previous 

employment, complete the nuiuberof hours jiermitted in the factory 
or workshop (m). 

The employer is liable to a line not exceeding ,41 for each person 
employed contrary to the foregoing provisions (a) ; but if the 
otlence w'as committed w’itbout his knowdedge, he may be exempted 
from any penalty on conviction of the actual offenderOi). 

(;/) l-'actoiy aiul Worksho]) Act, 1907 (7 Edw. 7, c, 39), s, o {■>) (a). 

(A) /Aid. s. a (2) (c) ; “or where no .scheme is in force the prescribed par- 
ticulars as to hours of employment, intervals for meals, holi.lavs, education 
of cliildren, ami other matters dealt with in the princiiial Act” Uhid 1 As to 
the general register, see p. 625, ,, 06 t. As to returns of inmates etc., see p 5'>(i 
ns to in.spection in institutions, see p. ^29, imt ’ 

(0 Shop Hours Act, 1.S92 (.75 A 5(i Viet. c. 02), s. 9. The Shop Hours Acts 

mill''’ ‘ A.s.sistants Act, 1,S99, and thi Si, op Hours 

Act, 19 ll, may ho cited together as the Shops llegulatiou Acts 1S9‘>— mm 

(ShopHours.Act, 19(H(.lEdw. 7. c. ;il), s. 10 ). a -vct.s, ibj. IJOI 

{k) For definition of “ shoi.,” seo p. 510, W„,k done at a place remote 

from the she,, may be employment “in or about a sho,,,” if it i.s for the pur- 
jiosCNS oi tun sliopkoopor s business {(.'ol/mait v. Roberts, \ 1S9()1 1 () 4 'i 7 \ 

(/) Shop Hours .yt, l.'S92 (55 & 50 Viet. c. 02), s. O (1). ^ For delii'iition of 
‘ week, see p -MO, duie. By the Sho]) Hours Act, 1092 (55 A 50 Virt c O’M 
8. 9, words and expressions other than “shop” and “ youiig person “ have the 
saine meanings respectively as in the Factory and Workshop .Act, 1S78 (H A 4“ 
Vict. c. 10) (now the hactory and Workshop Act, 1901 (1 Edw 7 c ''vl i 

(m) Shop Hours Act, 1,S92 (55 A 50 Vict. c. 02), s. 3 (2).’ Fo'r hours in 
lactones an-l workshops, seo }>[). 490—197. ante 

(rt) Sho], Hours Act, 1892 (55 A 50 Vi'ct. c.'o2\ s. 5. Bv M,/ s 7 it w 
provided that olleiices shall be j)ro,socutcd and fines shall ho recoverable in like 
manner a,s under the hactory and Workshop Act, 1.878 (41 A 4'' Vict c B 
and of that Act ss. 88, 89, 90, 91, and so much of s. 92 as relates to evide ice 
of ago (now the hactory and Workshop .Act, 1901 (1 Edw. 7, c. 22). ss. 14:1-1. 7) 
are made applicable thereto. .See pp. ,5;jl-.-,;j0 post ^ 

(o) Shop Hours .Act, 1892 (55 A 50 Vict. c.’o2), s. 0. This section is ore- 

Acf m mr'll'l 0,10 under the Factorv and Workshop 

Act, 1901 (1 Edw. 1 , c. 22) (see ji. .all, post), save that, under the former Act 

o^Lrerto pay'Ss. hrst instance, or he 
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Sect. 4. 

Hours of 
Employ- 
ment in 
Shops. 


Definition of 
“shop.” 


Places and 

persons 

excludocl. 


Local 
authority 
may make 

closin'^ orders 


In every shop in which a young person (p) is employed a notice 
must be kept exhibited by the employer in a conspicuous place 
under a penalty not exceeding 40s. (< 7 ), referring to the foreffoinff 
provisions, and stating the number of hours in the week durin” 
which a young person may be lawfully employed in the shop (r). 

‘‘sliop” meps retail and wholesale shops, 
markets, stalls, and warehouses in which assistants are employed ' 
or hire, and includes licensed public-houses, refreshment houses 
of any kind, and every place of business having a public-house 

licence (a ) ; but a structure may be within the definition for one 
puipose and not for another (i), 

Tlie foregoing provisions do not apply to shops where the only 

bu V f fu'® members of the same family dwelling in the 

building ot which the shop forms part or to which it is attached, or 

wholly employed as domestic servants (c). ^ 

1160 . A local authority (d) may make an Order subject to 
oranTot OmY State (t'), fixing the hours on all 

■specified class, are to be closed for servingT^sSmersfu) S 
this purpose the expression » shop ” includes any premises or pkce 


(/>) I,e., a person under the a^e of eio-hfppn ir a i. , , 

Viet. c. (i2). L 9). ° ei^n,een (bhop Hours Act, 1892 (55 & 56 

(</) Shop Hours Act, 1895 (58 & 59 Viet c o \ ^ } TU. i- a ai. a ai. 
nonce is not exhibited does not ronH^r 

employment contrary to the Act within of persons in the shop an 

V. kh/ord, [1895] 1 Q B 223) ^ [Hammond 

and {b\ infra ^ See also notes (a) 

(«) 
word 

})lace, 

Roberts 

Lon,, on Kuni, ' C:u,:u:didK P; = ^avoyllotdCo: v.’ 

definition. As to licenserpublicWo^^^^^^^ Jitter part of thi 

and Innkeepers ; Intoxicating Liquors^ I'efrebhment houses, see titles Inns 
out by Lord ALVERLoNErC.J.,\^^p pointed 

introductory words of the section^' limited by the 

requires.” Thus, a temporary erection of n hnn context otherwise 

for the purpose of limiting the w'eeklv honre f trestles may be a “stall” 
purpose of exhibiting the prescribed nouS L5 J i but not for the 

• \l 1892 (55 & 56 Viet (• fiV{ ' in A 

m the hotel where he was emnloveH nnri ’ L?* boy who slept 

messenger, assisted in dusting the recenUon'l^'"’ chiefly employed as a 

employed as a domestic servant ” (Solvv r “ wholly 

(CH.) 603, C. A. For 

{ 9 ) fehop Hours Act, 1904 (4 Edvt. 7^. 31), s. 1. 
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where letail trade (including the business of a barber) is carried 
on (/(). 

The closing hour may be not earlier than 1 p.m. on one day in 
the week, and not earlier than 7 p.m. on the others ; and the Order 
may prohibit, either absolutely or subject to exemptions and con- 
ditions, the carrying on of retail trade after closing hours in 
places other than shops ; it may define the shops and trades to 
which the Order applies, autliorise sales after the closing hour in 
cases of emergency, and contain any supplemental provisions which 
may seem necessary or proper (0- Where several businesses are 
cariied on in the same shop, and any of them are of a nature to 
which the closing Order does not ajiply, the shop may he kept open 
after the closing hours for the purposes of those businesses alone, 
undei ^ such conditions as may be specified in the Order j sucli 
conditions, in the ease of post olBce business, being subject to the 
approval of the Postmaster-General (A). 

Nothing in a closing order is to apply to any fair lawfully held, nor 
to a bazaar for charitable purposes, nor to any shop where the only 
trade or business carried on is one or more of “the following, namelv 
post offices : railway bookstalls or refreshmentrooms; the safe by retail 
of intoxicating liquors; the sale of refreshments for consumption on 
the premises, or of medicines and medical and surgical appliances, 
or of tobacco and other smokers’ requisites, or newspapers (/). 

The maximum penalty for contravening a closing Order is 'i'l for 
a first offence. IT) for a second oflence, and €20 for a third or 
subsequent otleiice, hut no person is liable to any penalty for 

serving after the clo.sing hour any customer who was in the shoii 
before that hoiirf/a). ^ 

Refore making a closing Order the local authority must satisfy 

themselves that a primd jucir case therefor is made out, and that 

the occupiers of at least two-thirds of the shops affected approve it 

and must give public notice of their intention to make the Order' 

and consider objections thereto (a). As soon as the Secretary of 

State has confirmed the Order it becomes final and has the effect of 
an Act of Parliament. 

Every closing Order must be laid before Parliament after con- 
firmation, and within forty days either House may pray His 
Majesty in Council to annul it. Any Order so annulled is void, but 
without piejudice to any proceedings which have been taken under 
it and to the power of making a new Order (o). After confirmation 
of an Order no ol)jection can he taken thereto on the ground that 
the prescribed preliminary steps were not duly taken (p). 

{/,) Sliop Iloims Act, 1904 (4 Edw. 7, c. 31), .s. H (3) 

(7) //W., .s. 2(1). (2), (3). ^ i >■ 

(/.■) //)«/ s. 2 (o); and see title.s Inns and iNNKEEPEii.s ; Intoxicvtino 
LmuoKs; Medicine AND I’iiak.macv; Uaieways and Canals; Tuvde and 
Thade Unions. As to ])o.st offices generally, see title Post Oeeice 
(/) / s. 2 (-1). and Schedule. 

'P'J by iln,l s. 8 the provl.sion.s of the Shop Honrs Acts, 189’> 

18.1.) relating to otlonces and proceedings (seo p. 309, aule) are hereto aiiplied 

Proceedings are under the Summary Jurisdiction Acts, see title Mmisrii v ies 
(«) Shop llouns Act, 1904 (4 Edw. 7, c. 31), s. 3 (1) -u.voisiiiAlES. 

(o) y/ud., s. 3 (2) (3). . 1 

(p) Hamilton v. Fij/c, [1907] S. C. (J.) 79. 
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Skct. 4. 

Hours of 
Employ- 
ment in 
Shops. 

Contents 
of closing 
Order. 


Kxceptions. 


Penalty. 


Procedure for 

making 

Orders. 
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Factoeies and Shops. 


Sect. 4. 

Hours of 
Employ- 
ment in 
Shops. 

Revocation. 

Local 

inquiries. 

Local 

authorities. 


In textile 
factories. 


Weavers. 


Publication 
of particulars. 


Other 

^vo^kers. 


Particulars in 
writing, not 
by symbol. 


Automatic 

indicator. 


The Secretary of State may at any time revoke a closing Order 
either wholly or partly, on the application of the local authority 
w iich must be made if the occupiers of a majority of any class 
of shops to which the Order applies object to it. Such reviation 
will be without prejudice to the making of a new closing Order (a) 
Power IS given to the Secretary of State to hold local inquir4 

^elJtlvrVoTr f ('•). and to make regulations 

lelative to the foregoing provisions (s). 

clnshil exercise powers with regard to 

closing Oideis aie, m London outside the City, the metronolitan 

poDuktiornr elsewhere the councils of urban districts with a 
population, according to the census of 1901, of over 20,000 andanv 

uX‘ power to appoint faspeetors 

undei the Shop Hours Acts, 1892—1895 (^). ^ 

Sect. b. -Particulars of Work and Wages to he furnished 

to Piece^xcorkers. 

puniose ^ for the 

wa^es imvalilp fn *^1 * ^ compute the amount of 

rnicukrs n following manner 

the work to whicli^flioi^ ''ages applicable to the work done and of 
me voik to which that rate is to be applied — 

ho Ly ^rrdL"\hp T k other than the 

at the time when the work is given out tHfri t S 1 “ 

cotton trade such particulars art tn hi T 

and the basis and conditions by which ^ 

to be ^milarly exhibited and pasted In each'moS 

furnished in thetametray°blttn;t^^^ particulars are to be 

sufficient to exhibit them L that moJn " 

the amount of w^a^et^p^aythlt to^^? worker as affect 

are ascertainable bi arnm.! t (e-^cept so far as they 

writing at the time when the ^ T ^'idicator) be furnished to him in 

either^ to Tate of ^s or aT^ Particulars 

symbols. ^ ^ woik must not be expressed by 

the indicator is*°ffi^\?av?^mmked ascertaining work, 

^aiked on its case the number of 

M «S,“T 

(4 lua., s. 7 . 

It is fm-ther provideaTTaVaiTTliiTT®''* ®®® P- 528,/)os«. 

council uuder these provisions are to “curred by a metropolitan borough 
ouncil, and the expenses of an ui-ba P^''*' expenses of the 

expenses incm-red in the exeoutibmTf °t the general 

As to the expenses of local autboriHe t*^® Uealth Acts (fWrf., s. 8 (2)). 

(a) 1’ or definition, see p, 436, ante * ®®® title Local Goveexaient. 



Pabt V.-Conditions as to Employment and Eemdnehation. 

leelh in each wheel and the diameter of the dririno roller- excmi 
maohmes must be so marked in eubsfitution for the diameter”of 

SSai?===Ki5il 

menf taSZtl'f uS.‘“ TZ'se ”*y “t® ‘''’‘l”''™- 

handnlentl,. altering a^, automatic indL ot'wm WTiaWe “*“h” 

“ X 1 “ r -S 

are tonW ,e?wl ,S’ aVe “not 'in «cir la“ P«‘i«“l»rs 

though the worker had the power of 'LSa'ini.lo SL^iSifrln" 

a factoi.> to disclose any such particulars, or mth that obiecr 
Ihe Secretary ot State may by special Order C/rapply \he 
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Sect. 5. 

Particulars 
of Work 
and Wages 
etc. 


Penalties. 


Disclosure of 
trade secrets. 


(/i) Faotoiy and Workshoj. Act. 1901 (1 Edw. 7 n. 2'>1 . lie Ml 

not be dee, lied iSn^lS^w^h tt " “ «" shall 

to the recovery of lines. requu-ements of this section.” A.s 

(d) A»-«r,/ V. PMdsUe (1894), AS J. P. 735. 

(e) J'actory and ^\ork.shop Act, 1001 (1 Edw 7 c ‘>2) s U(U‘i\ u\ 

{./) IJy various Orders of the Secretarv of Sfnf^ ^ 

extended, with inoditications, to the followin- have been 

inakin- (Order of 12th July, 1900 floV, -No” YonT 

flowers, tents, rope, twine, pa,7ir ll'S L’ushes hLe^ 
parts thereof made wholly or partiaUv of mno. ^ n 

material ; making or repuirin<p of sacks'^umh -eu ’ chip, or .similar 

thereof; fustian "cutting; coverin^of memmf n r or parts 

fdacking or'other lioot and sh"e dSn" 

processes incidental thereto (Order of' 23rd Af or soap ; and any 

pea-picking, and inaking of ^“other ^ [1907-No. 409])'; 

incidental thereto (Order of 2,3rd i\iay 1907 1190"— N "du>\ \°’^ ’^'P' Fcocesses 

and steel cables, chains, anchors -mnnels ami ^ of iron 

rings, loojis, gear buckles, mulliirhits llorA-s ^ l'^ ("“'hiding swivels, 

(Order of 14th Julv, 1902 (1902 — No -Utn 1 ^ attachments of all kind.s) 

of brass or ai-ficle.s' or parts ofaificles of I..’ ""■'"’"‘7’ ‘'’luting, and manufacturo 
(except when carrie,! on a.s a lut^di'a'; no^e in “ of brass 

locomotive or other ernu’ne buildiinr^ wnrt 

oTS,Xd;fL<;;i;:\s«v- 

,, .kick .. 

H.L. AiV. ® 


Application 
to non-textile 
factories and 
to works hops. 


L L 
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Factories and Shops. 


Sect. 5. 

Particulars 
of Work 
and Wages 
etc. 

Inspection 
of weights 
and measures. 


Wages to be 
paid in coin. 


foregoing provisions, with any necessary modifications, to any 

class of non-textile factories, or of workshops other than men’s 

workshops (^f), or to any class of persons of whom lists may be 

required to be kept under the provisions relating to out- workers (h) 
* and to their employers (i). 

All statutory provisions relating to weights and measures 
(including the powers of inspectors of weights and measures) are 
extended to weights, measures, scales, balances, steelyards and 
weighing machines used in a factory or workshop in checking or 
ascertaining the wages of persons employed therein as if used in 
the sale of goods in a place where goods are kept for sale (k). 


Sect. 6. 'Iriick and Allied Matters, 

Sub-Sect. 1 . — General Provisions. 

wages (0 earned by or payable 
letSv by him must be 

his emnlivm’l^^ payment made to any such workman by 
goods (a), or otherwise than in enrrent coin of the rX is 


1898 [1 898— No. 6521 ) • making ''^orks) (Order of 2nd September, 

of wearing apparel (except felt h’atsl and’ and repairing 

Hth September, 1909 [1909— No lOOT'l'i. thereto (Order of 

meats, cartrido-es and tohTnm - 0 ) > manufacture of chocolates, sweet- 
bleaching lothNovember, 1909 [1909-No. 1837]) ; 

her, 1909 [1909— No 13701 1 • c;}/ ^®^ton cloth (Order of 22ndNovem- 

of platers riveters and canff wn"? the work 

-No. 1499]). ’ caulkers) (Order of 30th December, 1909 [1909 

(v) ^^ctory and ^^orkshop Act 1901 M "Pr?. n^w 

see p. 443, aa^e. ^ 7, c. 22), s. 157. For definition, 

{h) See p. 463, ante. 

k) Ibid., s. 117 • and see ^2)’ S- 116(5). 

\l) For definitioil, see p 5 6 Measures. ^ ^ 

master and servant,’ see title AIastpi? tv^ ol relation generally between 
contract, see titles Bailment Vnl T ^ ; as to the nature of the 

W For definition, see n. 516 Lt Labour. 

}:;) f ^-P~, seeV 5i6,po.. 

{Gould V. Baynes (1889) 59 fof cut-and-out, not merely colourable 

in account is illegal, unle'is "pY-iirldi * A Partly in coin and partly 

may not even deduct workman, and the 

{IVilhams x. Nortids Naviqation from the workman 

compare v. A A. C. 136; and 

P^y^cct of all or part of the *lcubtful whether mere nou- 

n ills V. lliorp (1875), L E 10 O U %e? under this provision ; see 

J- P. TO, and compare liilliams v V Redgrave v. Kelhj (1889), 54 

^''^^/^Asto whatAductionsarenP^-7/'? Collieries (1889), Ltd., 

(a)^ l^rym'et f 

pajTnent in goods {AthersmM v for delivery of goods is equivalent to a 

V ersrmth y. Brury (1858), 1 E. & E. 46), as also to give 


Pabt V.-CoNDmoNs AS TO Employmeot and Eemdnekation. 

- op‘- 

of a rrkmL a« p^ySnte tlT “l ““ 

contract (e) for the hiring of any workman or fm- 

that^the^Se^or labour, which provides 

be payable in nnxr ^ ^ ^ of the wages of such workman, shall 

re\.LT}t llVaT„„73v“„Sw‘‘“ “ »' 

sgiisspass 

express or imnlied provision as a condition, 

not expended (;/). ^ ^ ^ ^ workman are or are 
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Sect, C. 

Truck and 
Allied 
Matters. 


Contracts for 
payment not 
in coin 
ille^?a]. 


Agreement as 
to expending 
wages. 


em 


fines for damaged goods^seo p. o^l, L j ^ * 

(/;) Iruck Act, 18;il (1 & 2 Will 4 c ^7^ « t? 

pofit. the penalty, see p. 518, 

'c) Wilson V. Cookson (1803), 13 C. B. (x s ^ 40(i 

ployer’s factory, to which the annoi I, case it was a rule of the 

to become member.^ of the sick and ■looidfii ^11 employees will have 

for the benefit of the rospomWs ^ been established 

the appelhint ac(iniesced,‘ were made from^virnfr ^ deductions, m which 
deductions was paid into a Iemr“te fuS bv Thf « "tb u“‘®. 

in /te Morris, A. ,,arU Cooprr (188-1)^20 Ch D^G^f’p'A’ CoTxox, L.J., 
advanced by the re.spondent firm on behalf nfti ‘bat contributions 

were sub.stantmlly equivalent o , v nent / the appe lant to a doctor's fund 

w„. 'Mm'i rs T„'L”f i" -s™"* 

(c) I^or definition, seep. 51(i, ^ ^ h <5^ ^>c. ij. K. J26. 

(/) A.s to this expression, see t) 5Ui «««/ i.i 

a workman is to receive part of h^s wiies in tKf'P whereby 

which employs him is a contract fW nfrt n« shares in the company 

cuiTcnt oo^n v. /a tha^n i^ 

(rj) Truck Act 
post. 

{h) For definition, see p. 51(J, post 

h\ V"'' see p. 51(i, post 

m h or definition, see p. 516, post 

0 l;or definition, see p. 516, post 

(rn) Iruck Act, 1831 (1 & 2 Will. 4 c 37^ « 9 

(n) Truck Amendment Act, 1887 (50 &5l’vict'c 46) s 6 

(T&TSlwtlvT's “I “-le lega’l 5"he 

[18911 2 Q. B '28II *A*^ f P- o2(), post) {Lamb v. Great N(yrthern Hail. Co. 

the Shop Clubs Act, 1902 Vmw^ TY 21 benefit societies under 

Vol. iv!, p. 410. ^ P* ^23, post; and title Clubs, 


V . **, c. 6i)y 8. 1. hor the penu%, see p. 518, 


This section does 
Truck Act, 1831 
Northern Hail. Co., 

^ A ^ W 


L L 2 
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Factories and Shops. 


Sect. 6. 

Truck and 
Allied 
Matters. 

Payment for 
articles made 
by workman. 


Interest not 
to be 
deducted 
from 

advances. 


Definition of 
“ current 
coin of the 
realm.” 


“ Employer.” 


“ Wages.” 


“Contract.” 


“ Workman.” 


f of knitted, made, or 

S:-. A ’ f^or, fur, hemp, flax, mohair, silk, or any com- 
Tf oj of bone, thread, silk, or cotton lace, or lace 

home or materials, are made by a person at his own 

him except a member of his own family, such person is as reSs 
wager“andTh'^“ ^s a workman earning 

£sons'^maktV?h?r"' r “ *^0 interests o/the 

pel sons making the above articles so to do (p). 

man^ff)' is^ entitW agreement, custom, or otherwise a work- 
(-7) IS entitled to receive part of his wages (r) in advance the 

in resSet IhTe^oro advance nor make any deduction 

any siLlar charge (t). poundage, discount, interest, or 

a bank -^thin^fifLr^ wages made in bank-notes or in cheques on 
for pavment in of fbe place of payment, or contracts 

coinf rhTl-ki fl^y cTseX^:;^o^r“^“^ 

persons eii<Ta<md^in^ managers, clerks, and other 

Any money oTotre^S^^^ be emp/oyers (5). 

or given as a recomnpnao ? contracted to be paid, delivered, 

done or to be done whotRo ’^'emuneration for any labour 

amount, or foi a timfoiT' ‘^"^Tain time or to a"^ certain 

wages of such labour (b). uncertain, is deemed to be the 

arrangement wTatsoever f contrivance, collusion, or 

or oral, direct or indirect to whiTT*^ written 

an obhgation on the oC 5ih endeavoured to impose 

standing the existence of a written arrangement, notwith- 

■fhe expression “ workman between the parties (c). 

menial servant, but save p= f ^®®® include a domestic or 
’ ’ aforesaid, means any person who, 

S) Act. 1887 (50 & 51 Viet. c. 46), s. 10. 

(?) definition, see mn n^Q • .n 

S 1:,' 

! Tr see ibid. 

lb) wm' c- 46), s. S. 

^ (^) s. 25 ; Truck A,! a ’ s. 8. 

r Amendment Act. 1887 (50 & 51 Viet. c. 46), s. 

(^) V. rrasie, (1902), 18 T. L. E. 418. 



Part V.— Conditions as to Employment and Remuneration. 

husbandry (d), journeyman, artificer (c), 
th fu any kind of manual labour (/ 

age of twenty-one, has entered into' or works under a contract 
r ,n w express or implied Sa 

sf‘- f" r 

he has assistance from others who work under him(/t).^ ^ 

^ is entitled to recover from his employer the 

bv hfs emTl actually paid\o him 

by his employer in current coin of the realm (1). ^ ^ ^ 

('0 As to servants in husbandry, see p. 520 vod As to ■ TIT 

T 3 E.’ I E. 049 
(e) ihe Truck Act, 1831 (1 & 2 Will 4 r> ‘-{-x • • n i* -, 

82o ; I^oiveys v* Lovekin fi To (v p ^ i^*?/ ^ ^ JJow, u. Ij. 

12 ; .l/ooMoasr v. zt (1^64^’/ F J p "^4= Sli:- 

much wider than the old one and mnnTr * u ^ present definition is 

scope of the Truck Acts are now broughVwTrn 


[ismrr Q^’b: "V- 

public-house potmen living on the premi'^es iPenrcp^^^ r' ^ 

LeohuUin, LUL, [1907] 1 X. B. 531 0 A ’ ® ''• 

lailu^aTd prtkSShlree^ a charitable insthution, who are set to 

Poplar Union y. Martin (Vm) 9T1 "'Ubm the definition ; see 

The expression “ manual here J at p. 552. 

meaning as it does in the Factory and WorlfR>i '^ not necessarily bear the same 
Ltd., [1907] 2 K. B. 315b ^ Woikshop Acts (Ihare v. (freen (Robert), 

1>S, jlTp. wt"'"" Q- E- D. 201, 


the labour, but for the result or effoc*f nf f-i>« TV * contiact is not for 

Ac. ■■ ; ;■;»„, .. /,v,“s?".:;“A”„' “r 'Ss ■ ^ •,"■“•? f »i?.» ». 
;e')' nfj't imf,'”’ t ''■ '’«»■' “» “>«> ""■*■-''7 ‘av:;: 

{ -b _ Ji. J. (Q. It.) lol, and the observations thereon of CocKurniv n r 
in Inyrain v. L<inies, sujmi, at p. 130. ocKiaRN, L.J., 

f/» ) (iTiiuHjer V. jdynnleti, liroTTileu v 'I'umst /* tj ta 

If7.iy./z./ V. Armf7./(1804), 13 W 1M44 ^ ^ 

(/) Truck Act, ik'Jl (1 & 2 Will 4 c 37^ « 4 • • 

^ lower IS given to guardians 
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Sect. 6. 

Truck and 
Allied 
Matters. 


Recovery of 
wages not 
paid in 
current coin. 
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Factories and Shops. 


Sect. 6. 

Truck and 
Allied 
Matters. 

Employer 
has no right 
of action 
where goods 
supplied as 
wages. 


No set-off 
for goods 
supplied by 
employer. 

Offences and 
penalties. 


When 
offender is 

punishable. 


1170 . No employer of any workman is entitled to sue such work- 
man in respect of any goods, wares, or merchandise sold, delivered, or 
supplied to such workman by such employer, whilst in his employ- 
ment, on account of his wages or as a reward for his labour, or sold, 
delivered, or supplied to him at any shop or warehouse kept by or 
belonging to such employer, or in the profits of which such emploj^er 
has any share or interest (m) ; nor may such employer, nor his agent, 
noi any person supplying goods to such workman under any order 
01 direction of such employer or agent, sue such workman in respect 

of any goods supplied by such employer or agent, or under his order 
or direction (n). 

None of these claims may be raised by way of set-off or counter- 
claim m any proceedings brought by the workman against his 
employer for the recovery of his wages (o), 

1171 . Any employer who contravenes any of the foregoing 
provisions is liable to a penalty not exceeding £10 for the first 
offence, and not less than £10 nor more than £20 for the second 

ence. oi a third offence he will be deemed guilty of a 

misdemeanour, and punished by a fine not exceeding £100 (p). 

affect committed by the employer’s 

tS ^Sent or person is liable to 

mav bP ^ employer (g). Offences 

th7 penalties recovered in manne/ provided by 

r a sPcoT^ffl «™ry conviction exceeding that prescribed 

Excheaupr nnH recovered are to be paid into the 

itxchequei and carried to the Consolidated Fund (t). ^ 

davs° ha\^p ^'nt ^ punished as for a second offence unless ten 
second oJL ? rr convictions for the first and 

he ten da^r ; Pf offence before the expiration of 

fce and no V ^ as for a first 

unless ten divi^ tfn be punished as for a third offence 

second and third ofL™ crvened between the convictions for the 
expiration of the fpn'd^^^’ separate offence before the 

tried and nunishpd in ml ^ouith or any subsequent offence is 
a third offence fa). 

whyse wife, widow, or chift^ei^ hav^f wages due to a workman who has, or 

^ i ; and Truck Amendment Act 1887 parish 

Poor Law. (^0 & ol Vict. c. 46). s. 16) ; and see title 

(w) Truck Act, 1831 (1 & o Will a . 

P* 8- 6. Por the exceptions to this 

^ \ rn Amendment Act 1887 x -i tT- . 

P) Truck Act, 1831 {1 & ’o ^^1 

1S8( (50 & 51 Vict. c. 46), g 5 As to r Amendment Act, 

^°^TERCLAiir. generally, see title Set-Off AND 

1887 (SoTsi'vL! 9 >■ aud Truck Amendment Act, 

W See tdltKiTTElTtt’ 46), s. 12 ( 1 ). 

^ s. 13 (1) 

W l™l A.., un p A 2 Will. .. 3„. , 
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Part V.— Conditions as to Employment and Remuneration, 

If no evidence of a previous conviction is produced, the offender will Sect, 6. 
be punished for each separate offence by an equal number of separate Truck and 
penalties as though each offence were a first or a seco}id offence, as Allied 
the case may be (a). No person may be proceeded against or Matters, 
punished as for a second or third offence after more than two years 
from the commission of the next preceding offence (6). The pro- 
visions which enable a workman to recover in coin of the realm wages 
already paid otherwise than in coin, and those which make payment 
in goods punishable, are cumulative, and accordingly liability to a 
penalty remains although the offending employer has already been 
ordered to pay in cash a sum he has previously paid in goods (c). 

1172. No person may be convicted of any such offence committed Offences 
by his partner in trade without his knowledge, privity, or consent; committed 
but any penalty or other sums ordered to be paid may be levied by 
distress and sale of any goods of the partnership ; and in pro- 
ceedings to recover wages the justices may make an order upon any 

one or more partners for payment of the sum due. Service of any 
process or order upon one partner is sufficient service upon all (d). 

1173. An employer charged with such an offence may, if the Exemption 

oncncG was committGd without his knowledge, be exempted from employer 
any penalty on conviction of the actual offender (e) ““ conviction 

' ^ or actual 

1174. It is sufficient service of any summons if a duplicate or true 

copy be left at the offender’s place of business or residence ( f) Service of 

^ summons. 

1170. A person engaged in the same trade or occupation as an Disqualifica- 
employer charged with an offence under the foregoing provisions is of 

not to act as a justice of the 2 )eace in hearing and determining such 
charge (g). ^ 

1176. No conviction, order, or adjudication made by any justices of No quashing 

the peace under the foregoing provisions may be quashed for want of of 

form, or removed by certiorari {h) or otherwise into the High Court (i). 

1177. It is the duty of the inspectors of factories and the inspectors inspector’s 
of mines, respectively, to enforce the foregoing provisions in factories, powers of 
workshops, and mines within their districts; and such inspectors, 

for this purpose, have the same powers as they have respecting 
factories, workshops, or mines (k). 


(«) Truck Act, 1831 (1 & 2 ^Vill. 4, c. 37), s. 10. 

(/>) Ifjvl. 

(c) Fis/ier v. Jones (1863), 13 C. B. (x. s,) 496, 501. 

{d) Truck Act, 1831 (1 2 "Will. 4, c. 37), s. 13. Ah to partnership, see title 

Partnership. 

(e) Truck Amendment Act, 1887 (50 & 51 Viet. c. 46), s. 12 (2). This section 
is identical with the corresponding one under the Factory and Workshop Act, 
1901 (1 Edw. 7, c. 22) (seep, 534, post), save that under the latter Act the actual 
offender may bo ordered to pay the employer’s costs, and an inspector, before 
proceeding against the actual offender, must bo satisfied that the offence was 
committed in contravention of the emplover’s orders 

(/) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 14. 

(g) Truck Amendment Act, 1887 (50 51 \ict c. 46), s, 15. 

(h) See title Crown Practice, Vol. X., p. 155. 

f/) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 17. 

(/.') Truck Amendment Act, 1887 (50 & 51 Viet. c. 46), s. 13 (2). This pro- 
vision applies to laundries and places where w'ork is given out as well as to 
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Factories and Shops. 


Sect. 6. 

Truck and 
Allied 
Matters. 

Lawful 
deductions 
from wages. 


Deductions 
from nominal 
wages. 


Sub-Sect. 2. — Deductions from Remuyieration, 

1178. Subject to the conditions mentioned below, deductions 
from wages, or contracts for such deductions, may legally be made 
in respect of the following matters (f), namelj^ : — Hay, corn, or other 
provender to be consumed by any horse or other beast of burden 
employed bj^ the workman in his trade or occupation {in ) ; fuel (/»); 
medicine or medical attendance (?n) ; materials («), tools, or imple- 
ments employed by a miner in his trade or occupation (hi); victuals 
dressed oi prepared under the employer’s roof and there consumed by 
the woikman (o) ; rent of any tenement demised to the workman (o) ; 
inoney advanced for any of the aforesaid purposes (o), or for the 
education of the workmen’s children (p), or in respect of the 
cost of sharpening or repairing tools {q) ; fines (r) ; damage to goods 
or materials (r) ; and the use or supply of materials, tools, or 
machines, standing room, light, and heat (r). A contract with a 
servant m husbandry for giving him food, non-intoxicating drink, a 

lega^fs) allowances or privileges as remuneration, is 

^ fiom the workman’s nominal wages in respect of 
eiia s, 00 s, 01 services supplied by the employer (f) to the 

of bis trade and to enable him to do his 

payment, but represent the 

be^np ^ amount of the real wages, are not illegal as 

being payment otherwise than in coin {h). 

to the powers of 

no^Sthef dedurtions oi m’!?-" f are permitted to be made and 

(59 A- 60 Viet. c. 44) (see notefr, • r 1896 

(») Timck Act, 1831 (1 A 2 PP' ^22, post). 

of which the workln may £ ; wLTt 

L. E. 2 Q. B. 357). ^ “t to make use {Cutts v. Hard (1867), 

irS, ““ '» “i o«t, ..d not hi,,d (C,,. 

(«) Truck Act, 1831 (1 A 2 Will. 4, c. 37), s. 23 
workman money to^L*Toii°tributed^hv”v employer to advance to the 

in respect thereof. omits to authorise deductions from wages 

c. 46), s^ sTserp.'T2y Amendment Act, 1887 (50 A 51 Viet. 

tee pp. 521, 522!po°<.^'°“ 1896 (59 A 60 Viet. c. 44), ss. 1, 2, 3 ; 

(s) Truck Amendment Act 1887 C-in a- -i y a 

in husbandry-,” see Davies v meanin 

0 For definiHon, seel:6lTanT ^ ^ E. 549. 

definition, see p. 516 ante 
{ ) ^^‘fo'ner V, Cummint/s {IS4Q) 8 0 Ti qii 
for employers, following the nractil^V^i, not illegal 

the framework knitterl in thlh to let out frames to 

rnings. In Arc/zer y, o ^ r f the rent from the 

V h - -D. b. 61, that decision was challenged 


S 
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Sect. C. 

Track and 
AJUed 
Matters. 

Special 

provisions. 


Part V. Conditions as to Employment and Remuneration. 

appointed by the workmen concerned (/■) ^ uditois 

in nni nf 0^ repairing tools can only be made 

hh-SrT(^t ' “ not forming part of the coLition of 

In the case of deductions for education, if the workman sends 
his child to a state-inspected school selected by him, he is entitled 
0 have the fees of such child at such school paid at the saSl Se 
and to the same extent as other workmen from whose wa^res the 
like deduction is made by the same employer (li). ^ 

things in respect of which the deductions 
® inserted in the contract ; it is not necessary 

nnnh nrf accordingly be ascertained from other 

contiacts and proved by parol evidence (/). 

U79. The employer (J) may not make any deduction, nor receive When 

workman t/ 0 . in respect of fines, dama^-e to <ieductions 

bad or negligent work), or the use or supply of materials tool« 
macmnes, standing 100m, light, heat, or other similar matters be made. 
except upon the following conditions (/), namely The deduction 

ii.« ded.io”,, i„ V, c,™ (iS? js 

t„w i 0 °) »”i ‘TTio’irv?'’'-"* t™ “ 1” 

Act, 1831 (1 & 2 Will 4 c 37) s 3 ’ ^ therefoie not contrary to the Truck 

'■ “1 - V. ,t. c. 

(d) Pillar V. Lhjuri Coal Co. (l,S(i9), L. R 4 C P 759 
<3 Tmck Act. 1831 (1 A 2 Will. 4. c. 37), s. 23 ’ “ 

((^ /S s. 8- ''■ 

co.iLct where the written and signed 

( ;) J’or definition, yee p. oUJ, ante 

iTmT"” ““‘""I 

(0 T,,,.k AM, is»ii(«, A a Via. c.’n), 2. 



522 


Factories and Shops. 


Sect. 6. 

Truck and 
Allied 
Matters. 


Requisites of 
contract. 


Fines. 


Damage to 
goods. 


Non-payment 
of bonus 
for full 

attendance. 


or payment must be in pursuance of a contract ; written particulars 
of the acts, omissions, or things for which the deduction or pay- 
ment is made, and the amount thereof, must be supplied to the 
workman on each occasion of such deduction or payment; the 
deduction or payment must be fair and reasonable, having regard 
to all the circumstances of the case (;??). The contract must be in 
writing and signed by the workman, or contained in a notice kept 
constantly affixed at a place or places open to the workmen and in 
such a position that it may be easily seen, read, and copied by all 
whom it afiects {n). Under penalty of a fine not exceeding 405. (o) 
the employer must produce the contract to any inspector of factories 
or mines on his written demand, and the latter is at liberty to make 
a copy thereof; and the employer must, at the time of making it, 
give the workman who is party to it a copy of the contract or of 
the notice containing its terms (j))- The latter is entitled, on request, 
to obtain from the employer a copy of such contract or notice {q)> 
Contracts under the above provisions are exempt from stamp duty(fl)* 
In the case of fines, the deduction or payment must be in respect 
of some act or omission likel}" to cause damage or loss to the employer 
or interruption to^ his business {h ) ; the contract must specify the 
acts or omissions in respect of which the fine may be imposed (c), 
and the amount of the fine, or particulars from which that amount 
can be ascertained (d) ; and the employer must, under penalty of a 
nne not exceeding 40s., keep a register of fines, open to inspection 

f /u factories and mines, and enter therein the amount 

or the tine and the reason why it was imposed (c). 

n t e case of damage to property of the employer, or supply of 
materials or tools, the deduction or payment must not exceed the 
actual or estimated damage or cost to the employer (/). 

^ l^onus given for full attendance is not a 
[f/J- le tact that a workman has incurred a fine under his 



(m/Jd., [1906] A. C. 136 

j«) Ju* Aa. mo (59 4 00 Tiot. .. «), 1, 2, 3, 

(o) /kw., S. 6 (4). 

(p) Ihitl., S. 6(1). 

'?) Ibid., S. 6 (2). 

a) Ibid., s. 7 . 

factory was held\o b^^cot^ducMiW^f dinner hour in the workroom of 
raised! to machinery and Stel r sJ 

see also Employers and wSen ^ 0901] 2 K. B. 299 

Gre(j8<m v. muson (1S76), 3-1 L T 1 ^ 3 ^’ 

^vbile in the^factory ” a order and decoiiu 

{Sqvirey. liayer Co., [19011 2 specification of such acts or omissior 

\'i s? ‘ - S s. . (.). 

(y ) / btfi, SS. 2, 3. 

d^CQ'/ic V. If ils 07 l Tl QH/lT o T t» ^ 

] I* B. 405, in which the facts were that th 


Part Conditions as to Employment and Remuneration. 

contract does not prevent the employer proceeding against him for 
187r(/o!^ Employers and Workmen Act, 

e“Pl?yer entering into any contract, or makin<^ any deduc- 

win h contrary to the foregoing provisions 

will be liable to penalties as for an illegal contract or pa^enl S ’ 

A ^yorkman or shop assistant may recover anv sum 

actuTestd provlions, bul if he haa 

acquiesced m such deduction or payment he can only recover anv 

Lppn^f amount, if any, which the court may find to have 

been fail and reasonable (/a). Proceedings for such recovery must 

pa^rnTcu). ''' deductioToi- 

or ^?vmentrfoffinp?f foregoing provisions as to deductions 
01 payments foi fines, bad work or damage, or materials tools or 

services are unnecessary for the protection"o the workmen emnloved 

in any trade or business, or in any branch or departrenUhereof 

eithei geneially or within any specified area, the Secretary of State 

ameidor rch'D^erEvei^UchSeMf^^^^^^^ “d”1 

!i.p,“raZ.ld 
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Sect. 6. 

Track and 
Allied 
Matters, 


Penalties. 


Recovery of 

wrongful 

deductions. 


Power to 
exempt. 


Sub-Sect. S.Shojj C/ubs and Thrift Funds. 

1183 . An employer may not make it a condition of employmen 
that a workman shall discontinue his membership, or that he shal 


woikwoinan was paid wages U. -id. per day; that the employer.^ m order 1 
obtain full attendanco, gave a bonus of 23. a week for full attendance and fc 
that alono, and that any absence from work during the week involved loss t 
the -s in addition to a proportionate deduction from the daily wa^e One c 
the rules of the factory provided that “ any person absent withon” leave an 

cld ^Twa h Id'm'Tn" ’ di.scharged oTp-os" 

cuted . It was Imld that this non-payment of the 2s. could not be re<mrde 
as a deduction troin the sum contracted to bo paid, ® 

[h) JJu.rton Lime Firms Co. v. Howe, [19001 2 Q B 9'V) “TK^ m,. i a 

does not deal with damages: it deals ^withiierand payments hi ’^^^rpecfo 

Lrhis nirtf clarm'^,hnn^‘‘‘ ‘has the mastei^^gitei 

w^orkiiian^ noih:ice 

AXD Sekvant. at p. 2d9): and see title Mastei 

(t) Truck Act, 1896 (59 & 60 Viet c 441 q a u- , 

proscribed by the Truck Act. 1831 (1 & i WiU 4 c sTf rartoTl ' " 
p. 518. ante. v - tvui. c. 8. y, as to which, see 

(/.•) Truck Act, 1896 (59 & 60 Viet. c. 44) s 5 

Co., [1901] 2 I. R. 278, C. A., tr Holmes L 

(5) Truck Act, 1896 (59 & 60 Viet, c^ 44) s 9 By drdpr^Am.V‘'i 1 \r L 

1S9T ri807 Vn OQQT T 5 1 ^ 1 K Uicier dateil Jrd March, 

[l«Jj aNo ..99J, .Statutory Rules and Orders Revised, \’'ol. VIII “Master 

ami bervunt, thus exemption has been made in respect of al branches o the 

weaving of cotton in Lancashire, Cheshire. Derbyshire, and the WosTr diim 

:f l:::;^iinin^ S:stJn^^Sit -r VErS^d^f ]; ^ 

m'thrSriliESEE: '--‘-e^nes 


Membership 
as condition 
of employ- 
ment. 


f 
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Factories and Shops, 


Sect. 6. 

Truck and 
Allied 
Matters, 


Wages 
payable in 
current coin 
without 
deduction. 

Illegal 

contracts. 

Penalty. 


Improper use 
of frame. 


“Artificers.” 


“ Employers.” 


not become a member of any friendly society (c) other than a shop 
club(d). 


Sub-Sect. 4. — Special Provisions relating to the Hosiery Trade. 

U84. In all contracts {e) for wages (/) in the hosiery manufac- 
ture the full and entire amount of such wages is to be made payable in 
the current coin of the realm, and not otherwise, without any deduction 
or stoppage whatever, except for bad and disputed workmanship {g). 
All contracts to stop wages, or for frame rents or charges, between 
employer (//) and artificers (i), are illegal, null, and void (k). For 
breach of these provisions an employer is liable to forfeit .£5 for 
every offence, recoverable in the county court (Z), and no action or 
set-off is allowed for any deduction or stoppage of wages, nor for 
any contract so declared illegal (m). The deduction of fines for 
non-attendance is not within these provisions (n), 

1185. If any frame or machine intrusted to any artificer or 
other person by his employer for use for such employer in the 

e, or in any process incidental thereto, is used 

without the written consent of the employer in the manufacture 

of any articles for any other person, the artificer or other person 

to whom the same is^ intrusted is liable to forfeit 10s. for every 

day on any part of which the frame or machine has been so worked, 

used, or emplo}^ed, recoverable in the county court by the person 
intrusting the same (o). r 


term “ artificers ” includes all workmen, labourers, and 
0 ei persons in any manner engaged in the performance of any 

operation in or about the hosiery manufacture (j:?). 

ne term “ employers ” includes all masters, foremen, managers, 

Clerks, contractors, sub-contractors, middlemen, and other persons 

engaged m the hiring, employment, or superintendence of the labour 
of artificers (q\ 


(<0 Tor 
(d) See 


fitlp^r’TTTifo societies, see title Friendly Societies. 

As to rules of friPTirll^ certification of rules, see ihid. 

mean ‘‘U of the club” do nof 

registration” (ibidX certified by the Registrar of Friendly Societies oi 

/ \ mi •• ' . . ' 

^ Q tkcy 1 rtl^. .11* . _ . 

37). 

p. VA ’:,"v ““ a'i' imiivs:;; S -i 

As to wases eenprollv f;+i lo/4 (6* (x 38 > ict. c. 48j, s. t 

(n\ ir » i^ce title Master and Servant 

(.7) Hosiery Manufacture nVac^es'l Art 1 R-a .'•i- e a ^o^ i 

{h) For definition, see infra. ® 

(p For definition, see iji/ra. 

(S (Wages) Act, 1874 (37 & 38 Yict. c. 48), s. 2. 

^4vStm'ceViJ f employer recorering any del 
in) n ilhs V. Tborp (1875), L. R. 1() Q H ’sR'l ' 

{p) Ibid s. 7. ^ ■^0/4 (5< av 36 \ict, c. 48), s. 4. 

(?) Hid. 



Part VI,— Administration and Penalties. 

Part VI. Administration and Penalties. 

Sect, 1.— .Vote, Registers, and Returns. 
or^orkshop^(l)’ h^must*^ s^ve ^ factory(r) 

ing the name of the faetoiy Thfp^lf 

work, the nature and amount of the motgVow ^ItSn ^ L' 

name of he person or firm under which the business of he hctJrl 
or workshop is to be earripil nn riA wi • laccoiy 

selid tim Stme We dfstricrSSf ttdlf 
workshop is situate (c). 'Miicn tue 

1188 . In every factory and workshop (except domestic factories (d) 

domestic lyorkshops (e), and men’s workshops (/') ) there is to be 

occupier avails himself (k), and such other mlitters as may le ml 
sciihed { ). hn tries made by the occupier or on his behalf ^are 
admissil.le against him as prund facie evidence of the facts there n 

/uric ev dence°tl?at'7l admissible as 

been ob ei7ecrr7r Thp l f "®‘^ting thereto has not 

may lequiie(o) lor non-compliance with any of these^ provisions 
the occu])ier is liable to a fine not exceeding £5(p). ^ 
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Sect. I. 

Notices, 

Registers, 

and 

Returns, 

Notice of 
occupation. 


General 

register. 


constantly affixed at the entrance of 


(r) For (Icdinitioii, soo p. 4:iG, ante. 
W For (leiimtion, seo p. 441, ante 


Affixing of 
abstract and 
notices. 


(a) J’actmy and Workshop Act, 1<J0I (1 Edw. 7 c 22) s 197 \ a 

recovery ot hues, seo p. ,0:1,0, post. s. 12/ (2). As to the 

(/P Factory and Workshop Act, 1901 (1 Edw. 7 c 22) s 197 ^ 

of notice, see Ihncyclopiedia of Forms and Precedents Vnl' V ^ ' 

(/) ] actoi\ and Workshop Act, 1901 M l^\hi, - o.n 
definition, SCO p. 442, ** Hi (d). For 

(./■) Factory and Workshop Act, 1901 (\ ErKir - oo^ 
definition, see p. 44:j, aa^e. Fuw. /, c. 22), a. 157. For 

(f/) ^ee pp. 4S7— ,009, ante. 

(h) See pp. 449, 450, ante. 

(t) See jf. 472, ante. 

(/■:) See p. 497, ante. 

(/) Factory and Workshop Act 1001 

(a) Jbi(L, H. 129 (;j). 

'o) 8. 129(4). 

P) I hid., s. 129 (o). A.S to the recoveiy of Hues, see p. 535, post. 
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Factories and Shops. 


Sect. 1. 

Notices. 

Kegisters, 

and 

Returns, 


In tenement 
factories. 


Returns of 

persons 

employefl. 


Charitable 

institutions. 


every factory and workshop (except domestic factories (q), domestic 
workshops (r), men’s workshops (s), and certain institutions carried 
on for charitable or reformatory purposes (t) ), and in such other 
parts thereof as an inspector directs, in the pi’escribed form and so 
as to be easily read, the prescribed abstract of the Factory and 
Workshop Act, 1901 (w), the names and addi'esses of the inspector and 
certifying surgeon, a notice of the clock (if any) by which the 
period of employment and meal times are regulated (a), and every 

notice and document required by the Acts to be affixed in the 
factory or workshop (h). 

In tenement factories (c) the owner, instead of the occupier, is 
lesjponsible for the affixing of the abstract and the notices as to the 
period of employment (d), times for meals (c), and system of employ- 
ment of children (/), but any occupier may affix these notices in his 
own tenement, and thereupon they have effect with respect to persons 

substitution for the corresponding notice affixed 
y e owner (//). For contravention the owner or the occupier, as the 
case may be, wall be liable to a fine not exceeding 405. (h). 

1190. The occupier of every factory or workshop (men’s work- 
shops excepted(i) ) and, if the Secretary of State so directs, the 
occupiei 0 any place to which any of the provisions of the 
s app y, must, at such time as the Secretary of State may 
^ ^ m eivals of not less than one nor more than three 
q-icpff ^ chief inspector of factories a correct return 

Rhnn ^ n pci'sons employed in the factory or work- 

fu I'olating to their age, sex, and 

taiv o/sunfp may direct (k). If the Secre- 

be^P t o 1 such returns are to 

nrodnoHon i'aV f intervals at which a census of 

fine not exceeding ilO (°»0? ^ 

0 ° for charitable or 

— y P^^^poses subject to the Acts as mo dified by an Order 

22), s. Ill (4). For 

deSiS! c- 22), s. Ill (4). For 

seit Workshop Act, 1901 (1 Edw. 7, c. 22), s. 157. For definition, 

p.5()8!a«r’“‘^ Workshop Act, 1907 (7 Edw. 7, c. 39), s. 5 (2) (c); and see 

('0 1 M\V. 7, c. 22. 

(a) b'ee p. 495, ante. 

no ices and documents as are requirS ti J I' 

(c) For definition, see n 441 ^ ^ text. 

(rf) See pp. 495, 497, ante. ’ 
e) See pp. 495, 497, ante. 

(•' ) See p. 495, ante. 

12! ssrt s ■»»> (' r .. 22), ,7 p). 

I Sits 

~ .1.0 .i... 

wn) FaotprT* ct-rxA WT 1_ -1 * . 


' ) actory and Workshop Act, 1901 (1 Edw. 7, 


c. 22), 8. 130. 



Part VI.— Administration and Penalties. 

in January 

the Secretary of State a Llet r. “> 

specifying the names of the managers'^The namt i’/T"'’*'’ *"“■ 

employment of the inmates and nthm- ^““ber age, sex, and 
the Secretary of State may require (o). institution as 

CoS an" tWr'oTlhln Tor “ ‘‘o Court of Common 

keep a register of all workshonq ‘ councils (;?), are required to 

medical oSicS of heai h o evcrf’’ “ 0 *“' (') i «nd the 

report, to report specihcanr o7,hf 

m workshops and workpIaceJta) and to* ministiation of the Acts 

Secretary of State ^ ‘ ^ ‘i^'reof to the 
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Sect, I. 

Notices, 

Registers, 

and 

Returns. 


District 
council’s 
registers of 
workshop. 


Powers of 

appointing 

inspectors. 


Sect. 2.~Authonties and Officials, 

IIQ*? TU Q l.-,S'ecre<ar^ of State. 

as to numbers Treasury 

inspectors, clerks, and servants for the execution 

before Parliament (d). State directs is laid 

of “ m sS:l“ry'^f L™ t *P»,. 

thinks hesl ada .led inCmilfo .1, 

must be laid before Parbo 7m® . , * ■ ?“* “"Oemed. They 

them within forty days A special House may annul 

permanent, conditiomj or unconditional temporary or 

or extending an exception or prohibition ' or 'dim granting 

of any special means or provS o n 

or effecting any other thina tdov ^ Previous Order, 

AVhile in force, a special Ordm- lipplts To Tar ai 

which it was made (e), enactment under 


IIQK TO T, 2-/^ora/ .lut/wnties. 

(n) See p. 508, atOe. ' — ^ 

(o) Factory and Workshop Act 1007 /7 t.m - . 

f/d Factory and Workshop Act. 1901 0 Edky'. 7 c 22) s msMT' 

(v) ror definition, see j). 441, ante. ^ ’ ‘ ^ 

(r) l-\c;toi-y and Workshop Act, 1901 (1 Edw 7 c 22 ) « rii n 

p) 7.“ I'S’Sr'’" •">' .,ir “ 

3 ‘1 v “>■ 

the Home Office. The salaries and exnenfio^ ti'Jmiuistered by 

Parliament {ihid., s. 118 (4) ) ^ moneys voted bv 

(d) Ibid., s. 118 (7). ’ ^ 

[e] I hid., s. 120. 


i'owers, 


reg 


m of 
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Factories axd Shops. 


Sect. 2. 

Authorities 

and 

Oflacials. 


Duties as to 
workshops. 


Duties as to 
hours in 
shops. 


Appointment. 


Who may 
not be 
appointed. 


to public health, the district councils, and in London the Court of 
Common Council and the metropolitan borough councils (/) and 
their officers, have, without prejudice to their other powers, all 
such powers of entry, inspection, taking legal proceedings or other- 
wise, as a factory inspector (r/). Powers conferred on those councils 
by the Acts are in addition to, and not in substitution for, any 
other powers which they may possess (h). 


1196. If the medical officer of health of any such council becomes 
aware of any woman, 3 mung person, or child being employed 
in London (i) in a workshop and elsewffiere (A*) in a workshop in 
which no abstract of the Factory and Workshop Act, 1901 (0, is 
affixed (///), he must forthwith give wTitten notice thereof to the 
factory inspector for the district (1). 


1197. The council of any county or borough, and in the city of 

London the Court of Common Council, may appoint such inspectors 

as they think necessary for the execution of the Shops Eegulation 

Acts, 1892 — 1904 (??), within their respective areas, with powers 

similar to those of factory inspectors (o). They must be furnished 

with certificates of appointment, to be produced if required (p). 

U here a closing order for shops (q) is in force in any metropolitan 

boiough or urban district the county council may delegate those 

l)overs to the borough or district council, with or wuthout restric- 
tions or conditions (r). 


Sib-Sect. 3. — Factory Inspectors. 

s are appointed by the Secretary of 
State (s), and notice of the appointment of every inspector must be 
pu >lished in the London Gazette (s). A person who is the occupier 

0 ^ 01 is employed in or about a factory or workshop, or is directly 

01 indirectly interested therein or in any process or business carried 
on eiein or in a patent connected therewith, cannot act as an 


I a. > aliU ' 

(■i\ PiiKl,-/. /T --r AJUW. C. ZZ), S. 100 . 

n\ r' 4 Health (London) Act, 1891 (54 & 5o Viet c ^6) s 27 

(A) 1' actory and Workshop Act, 1901 (1 Edw 7 c ‘>2) s 133 For 

(m) See pp. 625, 526, ante. 

f T ^ C^^ XT 


a 


form of 


& f 67E ShoAl 62) : Shop Hours Act, 1893 (56 

Ass slants Act ikqq rr^ Viet. L 5); Seats for Shop 

0 . 31) See^“'u','of^£;^tst^ and Shop Hours Aci, 1904 (4 Ed.. 7, 

(o) See p. 529, post ^ PP' 509-512, ante. 

(4 62). s- 8 ; Shop Hours Act, 1904 

county fund or borouo-h expenses are to be defrayed out of the 

(56 57 Viet c 6E « 21 v be (Shop Uoui'S Act, 1893 

c. 31), incurred hv k meHopoTarbor'^'^' "f 

its expenses, and if inonrr(Sl k ^ hoiough council are to be defrayed as part of 

expenses in executino- thp P v.r district council as part of the general 

Goverxmext ° ^ Acts { ML , s. 8). sU also title Loc.vl 

W See p. 510, ante. 


b’) Shop Houi’s Act, 1904 (4 Edw 7 c -in « q 

(.) F.ot.r,- ..d «Vk.h.,'Art, iWl (i e. 22), 


118 . 



529 

Sect, 2. 

Authorities 

and 

Officials. 


Part VI.— Administration and Penalties. 

inspector. Inspectors are not liable to serve in any parochial or 
municipal office. In Vales and Monmouthshire candidates 
having a knowledge of Welsh are preferred (t). Every inspector is 
furnished with a certificate of his appointment, which he must 

produce, if recpiired so to do by the occupier, on applying for 
admission to a factory or workshop (a). ^ o 

1199 . A factory inspector has power to enter, inspect, and examine Powers 
at all leasonable times, by clay and night, a factory or workshop (a) 

and every part thereof, when he has reasonable cause to believe 
that any person is employed therein; to enter by day any Entry, 
place which he has reasonable cause to believe to be a factory or 
workshop ; to take in with him a constable when he has reason- 
able cause to apprehend any serious obstruction; to require 
the production of the registers, certificates, notices, and documents Production of 
Kept in pui'feuance of the Acts, and to inspect, examine and copy ^^ocuments. 
them; to make such examination and inquiry (either within the Examination, 
factory or workshop or not(^)) as may be necessary to ascertain 
whether the statutory provisions respecting the factory or work- 
shop, and tlie persons therein employed, are complied with ; to 
enter any school in wliich he has reasonable cause to believe that Schools, 
children employed in a factory or workshop are being educated; 
to examine, either alone or in the presence of any other party, every Examination 
person wliom he finds in a factory or workshop or such a school employees, 
or whom he has reasonable cause to believe to be, or to have been 
within the preceding two months, employed in a factory or work- 
shop, and to require every such person to be so examined and to 
sign a declaration (c) of the truth of the matters respecting which 
he IS so examined ; and, generally, to exercise such powers as are 
necessary for carrying the Acts into effect (d). 

In the case of an institution carried on for reformatorv purposes. Institutions 
if the managers thereof give notice to the chief inspector of factories, 

an mspectoi will not be allowed, without the consent of the nianan^ers 

or of the person in charge, to examine an inmate save in "the 
presence of one of the managers or of the person in charge • but 
this provision may he suspended in respect of any institution by the 
f 5 ecietai\ of State if he has reason to behev^e tliat a contravention 
of the Acts is taking place there (c) ; and in the case of premises 
subject to insiiection by a Government l)epartnient( f), the Secretary 
of State may arrange with the Department concerned for the inspec- 
tion of the premises by a factory inspector, and thereupon such 
inspector has the same right of entry and inspection as an 
inspector of the Department concerned (7). 

(i) Factory and Workshop Act, l‘J01 (1 Edw. 7, c. 22), s. 118. 

{if) liiff., s. 121. ’ 

(fi) Including docks, buildings, and railways {ihid., ss. 1()4— lOO; and soo 

p. 44 1 , aiitfi), but not including cjuarries (Quarries Act, 18114 (.W & 58 Viet c 4*M 
s. 8). • • 

(h) Sffiti/r V. Siventct/ (181M)), 84 I. L. T. 20. 

{rj As to the penalty for a false declaration, see p. 581. ,>ost 


(d) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s 119 

(ei hactory and Workshop Act, 1907 (7 Edw. 7, c. 89). s. or>) (d) 
(/) See j). 508, ^ t V 

if/) Factory and ^\ orkshop Act. 1907 (7 Edw. 7, c. 89), s. 6. 
H.L.— XIV. 
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Factories and Shops. 


Sect. 2. 

Authorities 

and 

Officials. 

Conduct of 
proceedings. 

Penalties for 
obstructins: 

O 

an inspector. 


Appointment. 


Powers, 


A factory insjiector, if so authorised in writing by the Secretary 

of State, may_ conduct proceedings before magistrates {h). 

The occupier of every factory or workshop, his agents and 

seivants, must furnish the means required by an inspector to carry 
out his duties (i). 

1200. If any person wilfully delays an inspector, or fails to comply 
with his requisition or to produce any certificate or document which 
e IS required to produce, or conceals or prevents or attempts to 
conceal or prevent a woman, young person, or child from appearing 
before or being examined by an inspector, such person will be liable 
0 a. hae not exceeding £5 ; and the occupier of the factory or 
workshop where the inspector is so obstructed will be liable to a 
hne not exceeding ±5, or, where the ofl’ence is committed at night (k), 

. domestic factory (f) or domestic work- 

niohf ’t offence by day, or i'5 for an offence by 

vphitiAr. ^ second or subsequent conviction in 

for thp ^ factory within two years from the last conviction 

eaeh b® imposed for 

Question ” ' be required to answer any 

question 01 give any evidence tending to criminate himself (o). 

Sub-Sect. 4. Certifying Surgeons* 

eh?^^?n«np,u J®Sy^^*''ons made by the Secretary of State, the 

relteipf ' r " ^ ^^^fficient number of duly 

nui-Dosps of ft P'^^^'ff'oners to be certifying surgeons for the 

The Seeretai Qf may revoke any such appointment. 

revocS,, “fy "Ppomtment or 

certifying snmpn make rules for the guidance of 

is the occunip'i- of*^ he discharge of their duties. A surgeon who 

interested therein or ''’orkshop, or is directly or indirectly 

or in a natent eonnp business carried on therein 

for that factory or vorkshor''E;e''""°V’'f^-'' surgeon 

directed by the SecretarfoTW ^ ®«i-geon must, if 

re-examine anyyouim peLon oI pKI 

a report in fhp child ; and he must make annually 

persons inspected dnW Secretary of State as to the 

1202 results of the inspection {;>). 

inspector (q) for ^the"inirnosr” powers as_ a factory 

1 1 • e of examining any process in ^^’hich a 

On) For delinuion, sL^p. 440 7 

( 0 ) jITJ nil (3S°''''5sVth ’ j"*"' (1 7, c. 22), s. 119 (3), (f). 

P;f 19- under V iimier the Truck 

c- 45 . p. 487, ant.; under ti e FI ^"'I'loyment of Children Act. 1903 (3 Edw. 7, 

P Factory and^VoSop P’ 

VI) ?ee p. o29, ante. ^ ^dvr. ,, c. 22), s. 122. 


Part VI. Administration and Penalties. 

J person presented to him for the grant of a certificate 
01 ntness is proposed to be employed (r). 

1203. In institutions carried on for charitable or reformatory 
purposes the medical officer of the institution (if any) may, on the 

factories to be the certifying surgeon therefor (s). ^ 

Where there IS no certifying surgeon for a factory or workshop 

the pool law medical officer for the district is to act for the tim^e 
being 111 that capacity (a). ® 

1204. Fees are payable to the certifying surgeon by the occupier 

in respect of the e.xamination of, and grant of certificates of fitness 

for employment for, young persons and children, and by the 

beeietary of State for examinations directed by him or for the 
investigation of accidents (b). 

Sect. 3. — Penalties. 

A '™*''^shop is not kept in conformity with the 

Acts (<■), he occupier (d) thereof is liable to a fine {e), not exceeding 

±10 and in the case of a second or subsequent conviction in 

rela ion to a factory within two years from the last conviction 

for the same offence, not less than ±1 for each offence (/ ). In 

addition to, or instead of, inflicting such fine the court of summary 

juijdiction may order the occupier to adopt certain means, 

within a limited time, for bringing his factory or workshop into 

conformity with the Acts, under a penalty not exceeding ±1 a day 
during delault (//). ° ^ 

1206. If any jierson is killed or dies or suffers any bodily 
injury or injury to health in consequence of the occupier (d) 
baying neglected to obserye any of the statutory provisions or 
legLiIatioiis relating to factories and workshops, that occupier is 
liable to a fine not e.xceeding ±100, and, in the case of a second 
or subsequent conviction in relation to a factory within two years 
fioin the last conyiclion for the same offence, not less than ±1 for 
each offence ; and the whole or any part of the fine may be applied 
for the benefit of the injured person or of his family or otherwise 
as the Secretary of btate dete rmines (/i). The occupmr will not be 

{>■) llotory aiul Workshop Act. 19(.l (1 Ed«-. 7, c. 22), s. (H (6). 

,s) Hictoiy an. \\ ork« loj. Act. 1907 (7 E.hv. 7, c. S9}. s. 5 (W 

{a) l^a(;t()rya!Kn\ork«hop Act, 1901 (1 Edw 7 c ^ 

tlilcrf'"-’ " to 

(.) The various circumstances under wliich a factory or works), on will he 

deenic-d not to be kept in conformity with those Acts are noted in their appro 
])riato ])lace.s throughout tho text. ai^pio- 

(./} the Iiieaninj^ of this expression, see p. -147, and note (/), p 447 
p dd 2 , pm " “ “ ' ' “ factories, .see 

.') As to the recovery of fine.s, see )>. odo, post 

/) Facto, y , a. ul Workshop Act, 1901 (I Edw. 7 , c. 22 ), s. l;J 0 (l) 

[(/) J lull., s. l.)o (2). ^ ' 

{/i) Jhid s. l.'iO. As to the right of a peso,, injured, thi-ough a broach of a 
statutmi ,lut\. to i,ia,nta,n an action for negligence, .se<i title Njioi.io |. a-ci-' 

As t,i an injiued workman s rights under the fhni.lovers’ J.iability and A\'o,k ' 
men s Lompensatioii Acts, see title Masteu am, Seuvan-t ' ' 
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Sect. 2. 

Authorities 

and 

Officials. 

In insti- 
tutions. 

^V^hen poor 
law medical 
officer acts. 

Fees. 


Factory or 
shop not kept 
in conformity 
with Acts. 


Penal com- 
})ensati(>n in 
case of deatli 
or injury. 


M 2 
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Factories a\d Shops, 


Sect. 3. 

Penalties. 


Tenement 

factories. 


liable to a fine under this provision if an information against him 
in respect of the neglect has been dismissed previous to the time 
when the death or injury was infiieted ; nor, in the case of injury 
to hea th unless such injury was caused directly by the neglect (i). 
Contributory negligence in the person suft’ering the injury is no 
answer to a complaint under this provision {k), 

1207. In tenement factories (Z) it is the owner (m) (whether or 
not he IS one of the occupiers), and not the occupier, who is liable 
fViP 0 seivance and punishable for the non-observance («) of 

ovP,vmrr®^”“^ f cleanliness, freedom from effluvia, 

thev , ''''' ventilation of factories (o), including (so far as 

•nl Ipi I any engine-house, passage, or staircase, or to any 
to lirnp\vn«l ■ one tenant), the provisions with respect 

feniinrnf the interior of a factory (p) ; the 

machinerv compensation for neglect to fence 

are suimlLd Iw parts of the machinery as 

of dust^ frnc vnn^ occupier ; and the_ prevention of the inhalation 

requires tlie’sunnW^’ other impurity, so far as that provision 
working the fan m contrivances necessary for 

^anv itn e M Pm-pose (a). In the case 

or nartlv for the wpn tenement factories used wholly 

Ji4L'tioroThSl?h null thri^guTaflLsIortbe 

leSSnaV S pT. factories, or “any order as to 

of steam boilers and i^ii^P^iisi^le for the maintenance 

thereof (d) for thp nm ’ ■ of reports of examinations 

eot(ri), foi the piovision of means of escape in ease of fire(c) 


Wiui an entirely distinct offence f.vfib ti 'i- P' --I'P- S. 13(i deal 
intended to create fresh oLnces and in s. Uij. “ S. 136 wa 

Mbich cun also be dealt with under ^ ' opeiation is not limited to offence 

1>. 242). per Lord Alverstone, C.J. 

[Lord), [1898] 2 Q. li. 402 Groves v. JVimborn 

^lerthf/r Cor// C'o., [19091 2 'k; U ’ur */'r i^ David v. Britaniii 

aibrnun^ the decision, disapproved the House of Lords, thougl 

[1910] A. C. 74] • ami (Driian;nc Merthyr Coal Co.., 

1 b„, p- « '■ « “ 

} 7 .{ 01/lebnition, see p. 447 aote 

U\ ."I"'' Act 1901 n PI - 

0) those contamed in fttW s i L C il’ 

( /') Ihtd.^ s. 87 *’ ^vhicb see pp. 447- 

(7) See p. 464, aide, and supra 

“ I” 

^■(7i“”t''' b C. 22), s. 87(3); and s, 

P W, and .Vorhshop .ct, 1 ^^7 Ed^ ^ ^ W ^ 

a,de. “'I ^ °^kshop Act, 1901 (1 Ed^y. 7, c. 22), s. 14 (7) ; and see p. 46) 


■451, ante. 


Part VI.— Administration and PeiNalties. 

SSSSr 0, the 
some person other than the occupier of ^the'"frt 
>vilh that ma'chine or imZn^nZ V" °'' “Z“‘ ““"“‘ion 

of tl.e owner or hirei (”!.* ’ '■“PloJ''“o“‘ or pay 

thJfalSc faZrWoZTom^^^^^^ 

Acts, the occupier of thp ^o^’^^fhop (A)) contrary to the 

night for each ttl so eZiot ed "Ztfr”"*'? 

“z z trZd ‘T ***“■“ 

zzrESSSEzlSf 

food to persoL'Th^' 

he deemed to have heen emploved in ilio f ? P-ui-, uill 

llie public viei, scfho’olromis and places open to 

helonging to the faetorv or wnrl-ci and other rooms 

used nor nianufacturing^process is cwied n ^ machinery is 

provision (o). 'loiivsliop foi the purposes of this 

(./) iit^tory and AVolk.iilioj) Act 1001 M 7 A',i«r - .ii\ 

(V) See notes (,v) an<l (/,), , * '• «■ «S. 

A) 1 lictory aiiinVoikpht.j) Act, luoi (1 Edw 7 c •>•)) „ 

(i) 1' or dehnitioii, see p. -l l 1 af.fp ^ 

(/.;) J;Vd<di„..io,., .wee;.A12%;:,t; 

ani] Whcnytherri"'nud.4’thl'^o,ir^^^^ (0. p. 117, 

the^ person d,f ,uestio,t .s aloae 

nitfofrSiSj!::;i;&'^‘U^ - >*37. as to the 

recoveiylainages, see title NegliLI^xe. by such employment, to 

f//) JlOi/ers V. fiavli.in A- V. .. ^ ^ _ 
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Sect. 3. 

Penalties, 

Liability of 
owners of 
machine. 


Employment 
contrary to 
Acts. 


Evidence of 
employment. 


{/,) h(,;ien V. Ilnrlnw <!■ ,S„„ fl90(P <)4 T T -. 1.1 n . 

l-e (/A A y/.) ( 1901 ). (i Eraser (Justfciatv cLs 5’I “ V- 

d I'uctory and Workshop Act, 1901 fl'l'klu. 7 Z ' 
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Factories and Shops. 


Sect. 3. 

Penalties. 

Age. 


Liability of 
parent. 


Li.'ibility of 
servant 
committing 
offence. 

Exemption 
of occupier 
on conviction 

of actual 
offender. 


Eorgerie.s 

false entries 
and declara- 
tions. 


12U. Where a young person (p) or child (q) is, in the opinion of the 

couit, apparentl}^ of the age alleged by the informant, it will lie on 

the defendant to prove the contrary (7-j. A declaration in writin^^ 

by a certifying surgeon that he has personally examined a person 

employed in a factory or workshop, and believes him to be under 

the age set forth in the declaration, is admissible in evidence as to 
age (s) . 

1212. If a young person or child is employed in a factory or 
voikshop contrary to the provisions of the Acts, the parent (a) will 
be liable to a fine not exceeding 20s. for each offence, unless it 

cppeais 0 the court that the offence w'as committed without the 
consent, connivance, or wilful default of the parent (5). 

•viSu ; for which the occupier of a factory or 

wo • -in '' '""i committed by some agent, servant, 

•Is bo liable to the like fine 

as n tie were the occupier (c). 

office f factory or workshop who is charged with an 

anv otbpr n!, * the Acts may upon information laid by him, have 

before the l^be actual offender brought 

proved flip opp • hearing ; and if, after the offence has been 
enforce the that he has used due diligence to 

committed the ^”*1 that the said other person 

or connivance without his knowledge, consent, 

and niav be ordeve l f P^i’son will be convicted of the offence, 
from aiiv finpi'/'i*^ ’ aod the occuiiier will be exempt 

insiiector at tbe H appeal's to the satisfaction of an 

and S the Snee *be execution of the Acts, 

consent, or connivance of thf^ committed without the knowledge, 
orders, the insnectm- I'p + occupier and in contravention of his 

believes to be the actm] against any person whom he 

the occupier ((>). ^ ender, without first proceeding against 

the purpose'^lA Ibe^°Acts°^^fI ^eits any certificate for 

ticular, or knowingly utters 0 ,°^ ^ material par- 

makes use of any such forged or 

( 7 ) For detuition' "ee p 44 -’ 

W S. 1-10, ^ ^ C, 22), S. 13S (1). 

^biUlren Act, Truck Acts' provisions in the Employment of 

Regulation Acts, see pp. 487, 509, 519, 

f /') Th ^Vorkshop Act 1901 M Prl 

i .2 ^^<^eption referred to ^ -2), s. HI (2). 

title aS''^ 861^A^ "*■ certificate, 

Law- axd RiiocEouiiE, Vol IX hi'' ^ 
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Sect. 3. 

Penalties. 


Pari VI, Administration and Penalties, 

false certificate, or knowingly utters or makes use of, as applyinrr to 

any person, a certificate which does not so apply, or personates Ly 

peison named in a certificate, or falsely pretends to be an inspector, 

or wilful y connives_ at any of the foregoing offences, or wilfully 

makes a also entry in any register, notice, certificate, or document 

required by the Acts to be kept or served or sent, or wilfully makes 

or signs a false declaration under the Acts, or knowingly makes use 

of any such false entry or declaration, he will be liable to a fine not 

exceeding i20, or to imprisonment for a term not exceeding three 
months with or without hard labour (^). 

is not liable, in respect of a repetition of the same Limit to 
K nd of ofience fiom day to day, to any larger amount of fines than the accumulative 
highest fine faxed for the ofience, except where the offence is repeated 
after an information has been laid for the previous offence, or 

wheie the ofience is one of employing two or more persons contrary 
to the provisions of the Acts (//). ^ 

1216 . Offences under the Acts are prosecuted, fines recovered 

summary jurisdiction 

m manner provided by the Summary Jurisdiction Acts (i), and 

there is an appeal to quarter sessions against any conviction or 

order (A). lines, save as otherwise provided (/), are paid into the 
Exchequer (///). 

The occupier of the factory or workshop in or with reference 
to winch an ofience is alleged, or his father, son, or brother, or a 
person engaged in, or an officer of any association engaged in the 
same trade or occupation as a person charged with an offence, may 
not act as a justice in hearing and determining the charge 

The information must be laid within three months after the Timp for 
offence comes to the knowledge (o) of the inspector for the 
district (p), or within two months after the conclusion of any 

inquest held in relation to the offence, but in no case later than six 
months after the offence {q). 

It is sufficient to allege that a factory or workshop is a factory or 


Procedure, 


Disqualifica- 
tion of 
justices. 


proceedings. 


(v) Factory and Worksljop Act, 1901 (1 Edw. 7, c. 22), s. 109. But for this 
exjiress provision several of the olfences referred to would be foricerie.s at coiumou 

law ; see title tiiiMiNAL Law AND Pkoceduhe, Vol. IX i.i) 7li tut 
(/i) Factory and Workshop Act, 1901 (1 Edw 7 c '' 2 ) s 100 ’ 

(0 Ibid., s. H-l (1),(2). - • 

(k) I bid., s. 145 : uiui see title Magistkates. 

(/) See, €.<}., p. 531, ante. 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 144 (3) 

(//) Ibid., s. 144 (4), (5). ^ 

^ coiitiniiing offence the time runs from the last occasion 

Tw. ri90<yi K {Varney v. Fklchcr [Mark) 

v‘y® yj'*® otrences under the Factory 

and 'Workshop Act, 1901 1 Edw. 7, c. 22). ss. 105, 106 (see p. 501, nafc) time 

Will run troiu the date of the offence charged {R. v. TayU/i' flOOSl 2 X. d’ 237 • 

and see note (i), p. 532, ante). In the case of a continuing offence it will run 
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Factories and Shops. 


Sect. 3. 

Penalties. 


No certiorari 


Proof of 
conviction. 


Service of 
documents. 


workshop within the meaning of the Acts (r), and to state the name 

of the ostensible occupier thereof or the title of the firm by which 
the occupier is known (a). 

1217 . A conviction or order made either originally or on appeal is 
not to be quashed for want of form; and a conviction or order 
against which a person is authorised by the Acts to appeal is not 
to be removed hj certiorari (li) or otherwise, except for the purpose 
or the hearing and determination of a special case (c). 

1218 . A copy of a conviction for an offence under the Acts, 
purporting to be certified by the clerk of the peace having the 

is receivable as evidence; and is to be 
delu eied by the clerk of the peace to an inspector on his written 
request and on payment of l.s. (d). 

Sect. 4. Service oj Documents. 

anSt P'li’Poses of the Acts may be served 
be served iwi’ the residence of the person to 

by deliverv nf owner of a factory or workshop) 

Sfwhere L l ^R or a true copy thereof to his agent, 

factorv or agent or some person in the 

made liable insleid^^ f tP owner of a tenement factory is 

such owner ( f) Tf ? m occupier, documents must be served on 

without naming him address documents to the occupier 

146 (2). 

(6) See title Crowx Practice, Vol X n It's 

(i) /‘S'l 22). H6 (4). 

those specified in this sub seftion their consequent penalties, than 

throughout this title-ne„ non-coZll!;"!” in appropriate places 

conveniences (see p. 453 requirements as to sanitary 

cloth and other humid factories f ■ provisions relating to cotton 

a7tie) ; homework (see p. 401 P- d5S, ante) ; bakehouses (see p. 458, 

f'liop assistants (see p. 403 ahfA-'-J ' (see p. 403, a»^e); seats for 

aangerous machinery (see ’p. 4‘1 escape from fire (see p. 4G9, foi/c); 

p.471, aa^e); notification of n(Lu}r.!\./ or unhealth}* premises (see 

explosions (see p. 474, aafe) •' iiTnufi ^ / V** notification of boiler 

ante); notification of certain diseases steam whistles (see p. 475, 

posting up or care of copies of rem^ P* 

relating to dangeroiis industries (see • regulations 

P. T.’Si. nuio\- 'ib'Z.autA * V r • m T ^ /\C\ 


V \ register ol fines (seen deduction froi 

^ '“®Pector’s duty (see p PP- ^-'5, o-lG,'ante)-, 

mV’!'''' *■ a) : and »1'p' 5'? *' '■ '«• 
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FACTORS. 

See Agency. 


faculties. 

See Ecclesiastical Law. 



FAIRS. 

Markets and Fairs. 


FALSE IMPRISONMENT. 

See Thespass. 
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FALSE PERSONATION. 


Sec Criminal Law and Procedure ; Elections. 


FALSE PRETENCES. 


See Criminal Law and Procedure. 


FALSE REPRESENTATION. 

See Criminal Law and Procedure ; Misrepresentation and 

Fraud. 



FALSE RETURN. 

Sec Execution ; Sheriffs and Bailiffs. 


FALSE STATEMENT. 


See Criminal L.w and Procedure ; Elections ; Mis- 

representation and Fraud. 
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FAMILY ARRANGEMENTS. 


Part I. MEANING AND FORMATION 
Sect. 1. Introductiox axd Defixitiox 
Sect, 2. AVrat are or are not Family 
Sect. 3. Formalities 
Sect. 4. Parties 


-Vrraxgements 
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- 544 


Part II. VALIDITY AND EFFECT 

Sect. 1. Attitude of the Court - - . 

Sect. 2. Coxsideratiox - - _ _ 

Sect. 3. Essential Requirements - _ _ 

Sect. 4. Parental and other Influence, Drunkenness' 

Ignorance etc. _ . _ 

Sect. 5. Separate Advice 
Sect. 0. Creditors’ Rights 

Sect. V. Actions to Set Aside or Vary - - ' 

Sect. 8. The Effect ov a 

iiEcr OT j’AMiLY Arrangements on Pot\'ers 

CONI- ERRED liY THE SETTLED LaND AcTS 


546 
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- 552 


For Ciym2)ro)nisc3 ^ 

Disentail - . . 

Duress - - _ _ 

1 raudulent Oon reyances - 

Gifts - - . _ 

Guardian and Ward 

Parent and Child - 
Sejtaration Deeds - 
Setth'inents - , . 

Trufits - - _ , 

f tidut Ihjluenct 


Voidable (hoii reyanres 


See title Contract ; Practice and Pro- 

CEDURE. 

Deal Property and Chattels 
heal. 

Contract; Crlminal Law .\nd 
I itocEDURE : Equity ; Wills. 

Fraudulent and Voidable 
Conveyances. 

Gifts. 

Husband and Wife; Infants 
and Children 

Inf^vnts and Children. 

Husband and Wife. 
SETTLEilENTS. 

Irusts and Trustees. 

Contract ; Equity; Fraudu- 
LENT and Voidable Convey- 
ances; Misrepresentation 

AND I’RAUD; Wills. 

I’ raudulent and Voidable Con- 
veyances. 


> y 

} y 

y > 

yy 

yy 

y y 

y y 
yy 
yy 

y y 


540 


Family Arrangements. 


Sect. 1. 

Introduc- 
tion and 
Definition. 


Principles 

governing 

family 

arrangements. 


Definition of 
famil}' 

arrangements. 


Family.” 


Part I. — Meaning and Formation. 

Sect. 1. — Introduction and Definition. 


1220 . Family arrangements are governed by principles which are 
not applicable to dealings between strangers (a). With reference 
to arrangements of this character, claims to upset them, and the 
rights of parties thereunder, the coui't considers what in the most 
extended view of the matter is most for the interest of families, and 
has regard to considerations which, in dealing with transactions 
between persons not members of the same family, would not be 
taken into account. Matters which would be fatal to the validity 
of similar transactions between strangers are not objections to the 
binding eflect of family arrangements {h). It is the object of this 
title to set forth in what resjDect the law applicable to family 
arrangements differs from that applied to similar transactions not 
coming under this description. 


1221. A family arrangement is a transaction (c) between memuoi. 
of the same family which is for the benefit of the family generally, 
as, foi example, one which tends to the jireservation of the family 
pioperty (d), to the peace or security of the family and the avoid- 
ing of family disputes and litigation (c), or to the saving of the 
honour of the family (/). v 

The meaning of “family” is a wide one, including illegitimate 
members (g), and persons j^et to be born (A). 

^0 Persse v. P.me (1840), 7 CL L., per Lord GottenhI^^* 

Cb^^Vooo^L';- ^12 ; IIohI,n r. TIohJgn (18S9), 41 

204; seepp. 

but it'is^^lsf^n ‘‘Applied to the agreement between the parties, 

(n) II(,b///n V. Jlobhfu, siijn'a 

(<■) V. (1852), 15 Beav. 278. 

BrecedeiitC Vol.'il ^wntains^'he f iV''^-'^' Encyclopedia of Forms and 

p. 401 arraiio-PTnpnf kof ' ^ following precedents of family arrangements . 

of famd3 ^ he„.-at-law and next of km of intestate as to division 

intestate; p. arrano-enipiit adopting an unattested will of an 

nient with regard to eSat; ' declared by a will; p. dOS, arrange- 
person; p. 410 arranc^pmokf^-^^^^ ^ intestacy of a hung 

P- 4i;3. arram^emeiit evtonHi of a settlement of ambiguous meaning ; 

(see also the "’same work Vof ^iiitler a settlement 

beneficiaries put L enH fnf .* ^ P’ arrangement whereby 

arrangement between wi'rl and divide property amongst them ; P- 

small trader providinn- for for hfe) and children (remaindermen) of a 

a father and soothe fathbv 1^ ^•‘^^ettlement of family estates by 

in the same work Vol \TTT into settlement, will be found 

health, on his son ^ settlement by a settlor, in fading 

eovenant by the son to annuities for members of the family, and with a 
p. oS6, As' to the effect of^n father, in the same work, Yol. XIII- at 

decessor” for the arrangement in constituting the “ pre- 

- - title Estate 

502 . 


Sect. 2. 


Part I.— Meaning and Formation. 

mat are or are not Family Arrangements. 


«» to.iowi„, i„.e bs« 

one reducing hi interesU^^^^ attaining twenty- 

in tail ( 0 , ev^a thougf Le Jesettlemt; 

mother of the tenant in tail mrl Hn^f ^ jointure for the 

brothers and their issue in tai’l, in priority to^hfs^'^^*^ his younger 

part of a transaction resettling the faini y estLes^lF """ 

marriage making provi'Lon for the ^he occasuon of their child’s 

marriage consideration, on her mvinn- outside the 

husband's estate f/); ° ° hei right to dower in her 

a ftnilfsSement the limitations of 

the fornier woukl become eSed^a^ he'” ^t”f hi’operty to which 
which formerly had been in the fl ., “'ft-Jaw of a lunatic, and 
same uses as the family estates 0 ) ; to the 

coit^lSr^Mr^;:! f son-s debts in 

nessO): ^ interest in the family busi- 

A conveyance of the father’s life estate M in 
tail, in consideration of Jiayment of The f g ^ *®"“t in 

being made for tlie father inother brotbm^ Provision 

father by a marriage iithm t Ids ‘^henated from his 

reconcile father amUonk/) ; °“ler to 

A lesettlement of the familv nrneeiax’ i • 

illegitimate son (/•) ; ^ t I^it} making jirovision for an 

Or a division of the family pronertv fe.- ih. c 
^ ha'll) 101 the same purpose (.s). 

(0 Jl'iimi/u/fo/, V. y<Wn/ (lyin) ] p pr ^77 

by Lonl IlAimwicKEas'havin- ’occmml i®,' lonj ff® “'*0 tho case referred to 

h^cb^^ha of bora, and Prccedoats. )o,. dio’ th^: 

(./) -fha-foy/y, V. 7 /„) 7 ,y,y, 2 ] ]jp„ 

..yawat of the tcaaat ,a tail's debts, aTl for !: 


(.) Pcrsse V. /V«« 7 ( 1 S 4 ()): '7 1 Swan. 12 ;,. 

e.xpectaneies see title CiiosKS i.v Actiom"voT I’v^^n i^eaP'igs with 

(o) Atnneni \. J cnneiifs r t> ' f,. *’ ‘ 

(yd Itel/arn, v. (I.S^T , ■i’ Ph r>l uA rJ) 

lor a prooodeat, ..ee Kaeyclojaed.a .d' Po.’a s and P. e''' 1 Giff. 401. 

7 Uueman v. Paper (UHo), 1 Rep. Ch ' vi-iKlonts, Vol. XIII., p, 58(1. 

I-)r. & War. o02. ' “i nVs% y. nV 5 % (1842) 

(s) (Jordon V. Gordon (1821), 3 Swan 400 T +i,- 

mattnul facts!"' P-ty ‘thereto 
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Family Arrangements. 


Sect. 2. 

What are 
or are not 
Family 
Arrange- 
ments. 


Family 

arrangements 

as to division 
of property. 


1223. The following arrangements for division of property have 
been supported : — 

An agieement for the division of family property by way of com- 

promise of a family quarrel or litigation about a disputed will (t), 

or e\en to prevent family friction, where there is no question as to 

the devolution of the property nor any disputed right, there being 

some consideration for the arrangement other than love and affec- 

ion(?/) or any arrpigement as to division of jM'operty where the 

cons auction of a will or other instrument under wiich the parties 
claim IS doubtful (r) ; 

An agieement dividing up family property, though entered into 
under a misapprehension of the legal rights of the parties, pro- 
VI e sue misapprehension is not induced by an}" party to the 
a„ieemen (.r), even where the fact that misapprehension existed 
has been established by subsequent legal decision (y) ; 

vvL.li ^Si’eement between members of a family to divide equally 
whatever they obtain under the will of an ancestor (a) ; 

them(5) co-heiresses dividing the property between 

heir-at-law and a person siqiposed to 

selve. t™l "‘‘i P™P«‘y 

selves and other members of the family (c) ; 

the di\iding the family property between members of 

oithH ll ‘■“8 ■* Wte independently 

amonff ln‘q puiqiorted to dispose of the whole 

among his sons and daughters (d). 


?• '23 ; v. (1743), 2 Atk. 5S7; 

. : AVa/e V. Ntak (1837), 1 Keen, 672 ; 

f f}l« 


f-r ' - ’• Vi i r. Wdc 

^ “IS- V. i u,. , 

agreement of compromise the construction of the 


{") rnilwms y. miliarns o'nu T' 

e tnisfc nf -p :i_ ^ 2 Cb. App. 204. Por a precedent varying 

ired bj'a will, see Encyclopaedia of Forms 


V / ...... MO V. n iKiams lS(i7) 9 Ph 

"Ot present to their S tlm f K ^ the parties had 

cannot be supported as a forv^'i alleged to be compromised, the transaction 

; As/n/rsf v. Jh7/ ({s4s{ 1 {Harvey v. Cooke (1827), 4 Russ, 

ment m respect of a settiemPTif rS’ ^ i ' ^ P''^'^?dent of a family arrange- 

1 orms and Precedents, Vol H meaning, see Encyclopaedia of 

1 Pro. C C 2^ ^ Stephens v. Bateman {Lord) 

A-t.%v..l/af7.-aWiS(F.i ^ CL & Fin, 911, H. L- ; 

'/) Lamton y. ‘6. , «;) So7, lUOl, C. A. 
a) Brrhi.,, ^ (lbo4), 18 Beav. 87. 


adopting an una^tested^ \viU ^ precedent of an arrange 

f^^'^cedents, Vol II n ana uitestate, see Encvclopoedia of F 

W Hooyhton V. L,es n s^aV i t . 

^>^es(l8o4), 1 Jun. (x. s.) 8G2. 


ement 

Forms 


1 


Part I.-Meaning and Formation. 

be supported as family arrange- 

in tail, 2lfeby mon'^J^s twrowed“r\?" 

fuUy Lancipf Ll“ef c We“ fotlhe advant‘^^ 

objecfrth?Llw;onfo?;i?ei^^^ 

he family (/o, and even alX^rSm" 

tail, aie paid out of the purchise-mnnl ^ ^ tenant in 

IS secured to the son(i) • some other proi^ertj’ 

Xei^lSmnf ^-S^^VruX a't!" S 


(^) /SV/rm/ V. /u»f/ nSofi\ TT t n — 

(/■) /%/,!.. V. /4iJ« '^' “■; 

Bro C. C. ;m, is to the coLtran: • 0„^ v. A7«c/,a„t n , 

111 the absence of Loi d Tiiuiadw "'“s decided by Gotcd V’ 

7,]itTs"j IP ™='(:s:7S> ? 

ilPpssg^ 

/wS; ('i.'^;;'- ,y V’h''iri's'v'j, 

S!r:T h;:r S,T- ^ ~-^::d ini:e 

34 o. m. a i: ,s *5' (isdo); 

transactions between narent 'i'f M'b ‘ Ap,, 3'><V ’ T) 1 V ' 

AND \7in,A,a.E Co"^YAvr^'^^ 

, i!f 5a^'.?isS SI” ' 

p: l!±Ps pp^::. S;=;'.jse 

- 

"T. t r?'; '■■ ■ '■«. 

' '■ [190,5] 1 Cl,. 701 , c. A. 
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Family Arrangements. 


Sect. 2. 

What are 
or are not 
Family 
Arrange- 
ments. 


Formalities. 


Family 

arrangements 

not implied 
from course 
of dealing. 


Parties. 


An agreement as to division of property where the heir 
gave up property to which he had undoubted I’ights without con- 
sideration, and where he was ignorant, a drunkard, and without 
professional assistance, though there was no evidence of fraud or 
undue influence (n ) ; 

Long-continued acquiescence in the division of family property 
in accordance with an erroneous view of the law, without any 
intention of compromising a doubtful claim (o) ; 

An agreement as to family pro23erty not executed by all the 
intended parties thereto (p). 


Sect. 3. — Formalities, 

1225. The necessary and sufficient formalities of a family 
aiiangement are the same generally as those of any contract 
1 elating to the same subject-matter (^), Thus, where land is con- 
ceined, writing is necessary (r), except that, in an action for specific 
peiioimance of the arrangement, the absence of writing will not be 
a defence where acts amounting to part performance have been 
done either hj the plaintiff or for the benefit of the defendant (s). 
W here land is not concerned writing is not necessary (t). 

ihere rnust be a concluded agreement between the parties on 
tne point in dispute (w) ; an arrangement is not implied from a 
meie couise of dealing (a), exce^it that, in some cases, third parties 
acquiiing lights under such a course of dealing will be protected (b). 


Sect. 4. — Parties. 

arrm^emm7 ^ family may be iiarties to a family 

an^ement. Thus agreements between husband and wife(c), 


(«) n>rnna<ie^. White 1 Siyan. 137. 

tlaWs (1870), 39 

to be refunded (Clifton v ^ court may not direct the payments 

(1876), 3 CL D. C I) K. 76 ; Eo<jers y. 

Tol. XIII., p. 169. ’ acquiescence generally, see title Equity, 

18(tUifoft£'paiS^^^ Ilillyar (1865), 34 Beay. 

i'j) See titles Coxtkact Vor^rTr <=oyerture. 

Other Ixsteumexts Vol X' ** ^*2-’ ^60, 361 ; Deeds and 


SpecifIc PerfSrmIxce.'''''’ Performance ^ 

W (Ehhons y. daunt (1799), 4 Ves 840 
1 V. IlaP. (lWo),^39L J Tcu) 0 ,- 

Moulton (1906), 94 L. T 454 P \ ^ Moulton, Grahame v. 

however, of an a^'Toemenf ivL *7“’ A course of dealing is strong evidence, 
324). a.^eement in existence (Miller y. Harrison (1871), 5 L R. Eq. 

had taken place under ^ "^here family arrangements 

(y) Jodrell V. ( I 845\ V ^ settlement. 

; Harrison v. HarrLn, tmiof^K B 


Part I— Meaning and Formation. 


^‘rt: 








• f 


'A 




-^/r / 

4 

Sect, i. 

Parties. 


SSlsTnd ntc^ n ^ uncle and 

supported as family irrangemen? ^ ( h ), have all been 

the husband’s debte'^out o^f”lhe° wife’s payment of 

him (i). . her property exonerated by 

# 

SuS’’ to f'lta ■«<!» 

ws o! “ - ‘0 

be inferred or not according to thp ^P'^'i^^'^tion may 

tracts of such persons (A). "" ^ ^ applicable to other con- 

expectant heir!/)!'”’ parties ie a reversioner, or an 

tvii 5 ^!.rS!;!ffhrc“r! W ° «aes 

pu«tnc“'„‘( 'r i™o“”nt »' i" 

a compromise («) or not (o). ’ uiiangement involves 

Psisons not nnrfifiQ fr\ n 

benetits thereunder and be within the conshSfln^!°A^“Y ■Benefits to 
contract (7^), or otherwise mav be tHIp of the family persons not 

tliej are members of the “amilv ttl cl .'i '“f- “ ’ 

■to tho validiry of file arrM^nlitM ‘ °” “ “ 

(f/) Hariopp V. liurtopp flSofil ‘>1 "RonTT o-n i, . 

which such aiTangoments muast bo m'ad^ to tho limits within 

(e) Naptitoa v. HtapUton (17;30) 1 Atk ^^rr'^rr’ 

lor bastardy agreenfents, see title Bastahov, & H 

Bep. Ch. 8-1 [Io8]. ^ > Iii8c?n(ai v. Poper (1645) 1 

(,y) /had V. Oodice (1859), John. 536. 

A) Cann v. Cann (1721;. 1 p. Wms. 723. 

(0 Jafpt V. [18911 1 Ch 470 r A . a-.i ^ 

.Seiiuration agree.noiits are excluded from fli; uTcsenr Wife. 

iound treated under title Uusuaxi) a.vd Wife.® be 

forewi o#S), m'c!;™ !“'*■ 't''' pp- us « & 

2 Ph. 42.5. 4^9; ir,//,i»y,4/ y. ir/iW. HSrM i, (l^T) 

appeal f 6 ,W.. 70 (J, C. A. See^ ho^fove“/i f “"d i ! 

484 ; Play/ord v. fVai/AW {184d) 4 Hare t > J^hn. & U 

with regard to deabng.s with ^ever^bm^ U- the rule in ordinary cases 
1'’haui>ui.f..vt axd Voiuaiile Coxv^yaZI «P°ctant heir.s seo^ titles 

(m) AV llf//d, Hwjer v. Markan, [1903] 1 Ch 848 v 

(a) See (itle I vfants and Children. 

(«) Ik Wells l oxjer v. .)/nr/eu,i, sa^xva. 

{p) Heap V. I'onqe^ supra. 
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( 7 ) Priestlep v. JiV/^, [IS 9 i 
(r) friY//s V. Barron, [1902 

ILL . — XIV. 


1 Ch. 489. 
A. C. 271. 
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Family Areangemexts. 


Sect. 4. 

Parties, 

All parties 
must adopt 
the arrange- 
ment. 


1229. Unless the arrangement expressly or impliedly provides 
that each party shall be bound whether all concur or not (s), all 
parties must either execute it (t) or do acts adopting it(//); other- 
wise the agreement will not be binding even on those who do 
execute the document. The execution of the arrangement or acts 
adopting it will be ineffective if the person concerned is not sui 
juris (v). 


Part II. — Validity and Effect. 


Sect. 1. — Attitude of the Court. 

Court favours 1230. The coui’t {}v) will Support as a family arrangement 

armn^ements transaction between members of the same family which is 

generally for the benefit of the family estate or of all the parties 
concerned {a). 

The court does not apply the peculiar considerations which have 
weight in supporting a family arrangement where the arrangement 
gives a bounty to a parent or head of the family, through whose 
influence the ari’angement w^as effected (b). In such cases the 
tiansaction is regarded from the same standpoint as a dealing 
between parent and child, which, if the child be not fully emanci- 
pated, is jealously criticised (c). If, however, the benefit be derived 
from an agreement between the children themselves and as part of 
the bargain which produced the deed, it is unobjectionable (d). 
Oases wheie there are circumstances involving inferiority of posi- 

1 of some member of the family are hereafter 

dealt wuth (e), 


Considera- 
tions to which 
court gives 
weight. 


• to which the court eives weight, and which 

mtluence the court favourably, are that disputes are avoided iu the 

(/ ) ; that the honour of the family is safeguarded (g), or that 


suS Precedents, Vol. XL, p. 4S3, for 

16 Sim. 590. 

Dr. & Ww Si'"' (’856), 3 Drew. 556; Westby v. Westby (1842), 2 

LI (I860), 34 Beav. 180. 

" ft V/*”” “ ; t* Mta (ilni Ch "4),' 

De G. M. & G Lof p : Baker v. Bradley (1855), ■ 

see titles Conte 4.ct ’Voi ^<'P^'a. As to such dealings, 

Infants and CinLDRE7 ’ ^ 

'S (^'‘*’8), 1 Swan. 129. 

} ^.ee pp. o49 et seg., 

dj) eZ * whJre^^rnr-?’ (1837), 1 Keen, 672. 

^tnpiJtijn ( 1739 ) made for an illegitimate child {Stapilton v. 

(me5^6yv. ^ye&iby, siqn'a) * ^ question of an invaKd marriage is settled 



Part II.— Validity and Effect. 
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CoDsi’cJera- 
tion for 


Compromise 

of doubtful 


rights. 


or tha“l to tailj taSfnu” d 

Sect. ^.—Consideration. 

of what 

SfSs'" for conidSfon Ir l^ceSl “'r 

imposition (/). '^^ctim of some 

The intention to compromise doubtful rinhH i« j. 

idgSs Cn ou? iX"ZTentirom 

°^°-*.-owever. loTnll^i^ g 

..iSl S::,',;; .."St ■■■*«'““• 

secured to his mother, anti the interest of his rl .LVl ‘®’ J''"ituro was 

■j hi. ,vo,M,s.,- i,,,„h.„, ,„ f-Xt " iSz’i^s'Trs'i •» 

in-ovision was made m the settlement for the ten-uit in •‘^f ’ ‘ 

;is tliese provisions were not for the benefit of tbn ^ ^"“S'nncli 

influence the settlements wore procured thci wJn tl“'ough whose 

to the arrangement. In Ilobh/.i \. Ih,hU,n ( 889) 41 Ch D^onn objections 

at p. 204, states that the duty to provide for those ^ekewicii, J., 

are not intondod to succeed to the familv nmne family who 

court. ® property is one reco<,mi.sed by the 

(0 lIiHjhUm V. HwjhUm (1852), 15 Boav 070 o- t 
pp. dOO, :i07; DimMit v. D/m. /„fe 11.850) "t r/ Ro.mii.ly, at 

v.-c., at p. 509; //oj/i/n v. f^^%KiNDEltSLEY, 

All arrangement by which an extrava’n-ant son w i'-EKEyicir, J., .at p. oyj 

ill the family business, thus preservTno- it for Th interest 
supported in Tf,„„nd v. Tenueuts (1870)'’l I? s!. family, was 

e.xauiples of family arrangements L p Ul ante~ ^ farther 

(7) /'crae V. I'trssc (1810), 7 Cl. & Fin. ’279 ‘'im TT T 

t ^" 1 ' considoration’in contracts 

HUnioct to tho nhovfi %h1-v 1. _ 1 _ 1 • ^ 


/a ;;; — - i J:iro. u. c. 22 

{m) Lawton v. Cawyijo/i (I 8 ad), 18 Bcav «’• 

In Nat/lor v. Wind, (1824), 1 Sim & St’ ^0"!/non y. Zees, supra. 

at pp. 504, ,005, 500, said: “When 'a doubtno''i./^*y- I^E.U’II, V.-C., 
(juostion of construction upon tho will of the tc t arises, such as this 

that the parties should terminate their difl’eroiut^s In is extremely reasonable 
them in the proportions which may be a-reed upon^ ‘^‘'’'J'liK tbo stake between 

ot a doubtful claim is entered into fairlvand u “ oompromiso 

consideration, a court of justice c.annot iumn'r 'lohberation and upon 

luadeciuacy of the consideration. AVhere is it to fin, 1° ^ supposed adequacy or 

true measure of adequacy ? If a court is in s,., I “ i®*" ‘^ofuiiuiuiug the 

judicial opinion upon the rights of the parties ^i® li'’ its 

is held to bo entitled to the whole pinp,! .! .’ ,m T "l'-'® 
adequate which is less than the whole Vnd^ no uan be really 

successful claimant.” To tho .same effect see ®““ ®'’®'’ 

,\tk. 2 , per Lord IIahdwicke, L C Th s s (1"39), 1 

considerations which influence the court in upholdmg family agLtrenh:. ‘ H^w' 
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Family Arrangements. 


Sect. 2. 

Considera- 

tion. 


Concurrence 
of members 
of family. 


Stat. 27 
Eliz. c. 4. 


Family 
arrangement 
must be 
mutual and 
reasonable. 


Provisions 

held 

unreasonable. 


rights, and not a mere agreement fixing the amount to which a 
party is entitled on a particular interpretation of those rights, • 
adopted by the parties as unquestionable («)• In such a case the 
collateral point of the extent of the right will be left open, and 
the agreement \yill not preclude a subsequent action to determine 
the right. Similarly, in cases of agreements with residuary legatees 
or next of kin fixing the amounts of their shares, a question which 
was not within the contemplation of the parties will not be deemed 
concluded by a release or compromise, though in general terms (o). 

As between two parties the concurrence of another member of 
the family is sufficient consideration if such member brings pro- 
perty into the arrangement or if, without such member’s con- 
currence, the arrangement could not be effectuated (p). 

A family arr^gement disposing of land was not voluntary under 
tne statute 27 Eliz. c. 4, against subsequent assignees for value (q). 


OECT 


■Hjsscntiat liequirements 


1233. In order to be enforceable as a family arrangement the 

agreement must be rnutually enforceable (r) ; there must be no 

( e ec m e negotiations leading up to the arrangement caused 

inferior position by reason of undue 

tinn ^ Ignorance, non-disclosure or misrepresenta- 

of the agreement must be reasonable 

in lil-p ^ circumstances (t), but not necessarily usual 

m like cases (a). 

in considered unreasonable 

of male issue of a remainder in fee on failure 

11 ffi^c lop father-- through whose 

Svoui of fbp f Tf - effected (i), or the reservation in 

^or 0 n iiower of appointment in default of issue 

^Sb- JoS's^u1kVT°0 an-angements ivas pointed out 

Yol. X'll., p. 387 , " consideiation, generally, see title Contract, 

nit <'*">• ’* ; »«»<« (1843), 6 

I'a. «?’■ 

(p) iVilliams (ISGl), Ch Ami 90 J * i • ■ 

*“ ■■•'■•i.i.AtiA''; ’it; “ "(K).*; 

aivoitft ( ift ■" ®>' 

veyance made h(ma fide and without ♦* "* ' i ^1). s. 2, a voluntary con- 

fraudulent or covinous witbin fV, intent is not to be deemed 

C; 4; the expres“‘ i^^^^ (loS4-158o) 27 Eliz. 

tioned or referred to in the latfpr \of every mode of disposition men- 

lease, incumbrance and ]iTm*i-n+;t nfimelj-, every conveyance, grant, charge, 
and Voidable Conveyances ^ further, title Ekaudulent 

Stapilton V. StapHton (1739), 1 Atk. 2; Bomo v. mUyar (lS6o), 34 Beav. 

Tioeddell {1822), 

(a) ^Hoblyn y. Hoyhton (1852), 15 Beav. 278. 


!«»...<, V. irj,*rf,„,;ra), 2 Eden, 175, //ejS 


tony. Hoghion, supra 



Part II.— Validity and Effect. 
to appoint an ainnaTsSm raut thelS(f)°“on^,h*e ' ?h “ £“” 7 

£n£r„ ‘LinS o”£err'‘\ 

and is not so if the nowpr io ^ piopeityinto settlement (/) 

sisters (r/), or wliei/the fathe^T*^^^ brothers and 

the exercise of the power (A). derives no benefit from 

Sect. i.-IMremal and ether h,fl„nce, Drmtennese. I,j„or. 

ance etc. 

armngfme^nnd twZ'ci* otT™''** '“'“o' 

nient when the benefitq rtl f * j objection to the arrange- 

t..onpb t,re£„T„e.t’tL7\n:i7£ ” 

:r.‘Lf ;fn‘4,‘.i'e7r rz 

api.Nc.blc to or£ £“|T4“‘ X7. 7 ‘‘'‘“■“■■“.'t V the principles 

child tor the bench rf thf t “ traiisactrons Ijclween parent and 

i-ue Denelit ot the former are impeached {1). 

zz jzzzZs sr"^- 

inS®a parhSdrr'r ” f.Trh: “f »' P"”'*''* 

o iwsorif 4i£d a, c '‘“‘f *“'■ 

sober at the time in) are considered even if lie is 

taken, and the arrangement is reasonable (p). 
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Sect. 3. 

Essential 

Require- 

ments. 


Parental 

influence. 




( r.\ If 1 1 . . ^ 

(0 y/V, O.i V. J/or^/Uou, svpra. 

-> “■ “■ ». ». 

(n) 'l^nnent V. Tenneuis (\H‘'tO) L. I? 2 ?- n; o 

inoiit influence thoarrange- 

collatcral relative's (//,, IS v «i«ters. or other 

2;i2 afliriuotl on a,,poai. 2 DoG f & /To ’’ Giil. 

V-C. tup TOO; JM,, M;i,i:L>ra a t p’ 

, (/.') Wi/c/terle,/ V. ir//,/,fr/fv G7(i'l 0 l“’t - 7’ 

improper exercise of' influenceV Tl,: • if"’ ("'•n'mth of temper without 
erpially etfectual though silent IlJt “ajh oa tho other hand, ho 


Other 

influence. 

Drunkenness 


V V . ’ A ,4-^f 1 1KJlUA.DL.t 

( yn ) V. nwfj.n -ii iV ^ see title Powers. 

(though iu this case tho'^alretmu IT ' 'f ’ “'firmed 8 Jur. (n. s.) 1001. C. A. 
/ Ch. App. 10-1. As to the ‘-Gnor-il f sot aside) ; A//m v. Jia r/.-er ( I SI , 
Aol. VII., p. 857. ° on this subject, seo title Coxtuact, 

( n ) Dunuutjev . IlVtUs (1818), 1 S^van 1,87 

(") JohmoH V. MfilliaM (17)41 •( p w 

a coutract, seo title CoxTir-vcT V,0 ’ Vir ‘fi® druukeuuoss of a party to 

ij ') Cor ^ V. Vor , (1747),'l Ves. Sen. ly.^^' 
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Family Arrangements. 


Sect. 4. 

Parental 
and other 
Influence 
etc. 

Ignorance. 


Non- 

disclosure. 


Misrepre- 

sentation, 


1237. Ignorance of one party as to the true state of his ri<Thts 
IS not a fatal defect in the arrangement, nor is ignorance of 
its tiiie nature, so long as the transaction is in good faith and the 

not misled by any party thereto, and the ignorant 

expressed by the arrangement (q). In such cases the knowledge 
principauir ' knowledge of the client or 

1238. It is essential that the parties should be on an equal 

the the negotiations 

disclosure. If without any dishonest intention one party to the 

does'^nXcomt?^ material information in his possession which he 
does not communicate to the others, the transaction will be set 

oftL“sibStT^"“ not mYe^’ii^ hS 

e.xplanation, or otherwise (a). insufficient or erroneous 


(9) Dimsdah 
1 Cas. in Ch. 8. 

Compion (1854). IN npnv «*: j • •" ^/xx, ±±. jj. , i^utuumv 

Ch 81 [104], was to the oppLite Iffect TuUhe“ ^ 

and the grounds of the decision are not ?ru “nperfectly reported, 

(1681), 1 Vern. 32, is inaccurate and tsf lieadnote to Gee v. Spencer 

fact that the releasor had been ’led to K -ippears to have gone on the 

party may he shown ^by evidenM e n '"‘eption of the ignorant 

the arrangement settles in stnVf- ’coffi’ to unite two estates which 

Fin. 279, H. L.). settlement {P,rsse v. Persse (1840), 7 Cl. & 

(r) Stewart v. Stewart, supra, at p. 970. 

Leonard (1812), 2 Ball & B ^Tl^VsV ! Leonard v. 

315, the executor kept to himself ^ Leshouvrie{\VM), 3 P. Wins. 

V. Pratt (17 oO), 1 Ves. Sen 400 Or estate. So in Coc/r/ny 

^eenwood v. Greenwood, (1334), 6 Sim. 576. and 

the value of the property in onpcfi +k^ paities had more information as to 
1303), 1 Sch. & £ef.^209! deedlTel lenfT 'P I" v. Stewart 

400, the fact of a secret Tmrri.i In (rordo/i v, Gordon (1821)^ 

the other. In Harvey v. Cooke (18‘^7) 4%^^^ known to one party and not to 

not informed as to certain legal opinions th^l\ 4^’; complaining was 

Jtneomhe (1852), 3 Mac. & G P kad been taken, and in Smith v. 

^o/>erfs V. PoUrts, [1905] 1 Ch *704 P ^ disclosed. In Pe Poberts, 

plained to the parties. See also V) ' ’ ^ legal opinion was incorrectly ex- 

case of a trustee Vrchasingfi-om a feS/; [1902] A. C. 197. a 

P. 2A g lom a cesUn que trust, and title Equity, Vol. XIII., 

^'a"e(187o), L. E. 20 Eq'i°698“’’£f™^ preceding paragraph ; see Fane v. 
case was adversely criticised in (n30), Mos. 364. This 

doubt was thrown on the correctnf^fs of7bo'':i Ltewart, supra, at p. 964, but no 
Py'V® “‘^representation, even a^to decides that a 

^™ngement, is a irroiiTirl f made by one of the parties 

sonr misled {Gordon v. Ofrr/n^^ upsetting the arrangement at the suit 

? generally title Misiipi ^^pra ; Pe Poberts, Poberts v. Poberts, 



Part II. Validitt and Effect. 

Sect. 5. — Separate Advice. 

f?’ essential to the validity of a family arransement 

party may be properly advised by the fam^ily solicitor (c) or etZ 
by another party having opposing interests (d) ’ 

if ,:?erh‘a™ 

Ihe advice may be obtained either by employing a senarntp 

SLuSlie aaVT'r”*'? l» 

tje "S— 

or aZof her nl°" .the arrangement for the benefit of the solicitor 
any othei peison m whom he is interested is difficult to support (1). 

Sect. ^.—Creditors' Rights. 

undefLtat'ti‘r/vr"""T/"\'' against creditors either 

hS^rZ'® eircumstancL L to si ow 

miueZTZ“'" 

is i^ilStiiThZ’ ‘=''e<titors in a family arrangement 

subject to the rules usually applicable to such a provision (p). 

232, affirmed on appeal, 2 De G F & j' 

0 Jloltyr. (ISsV), 41 h 200 ' ^■ 

</) Ho Mis V. Jhiksoi, (1820), 2 Bli. .'fOO, H. L. 

< n Bfi* Kekewicii, J., at p. 205. 

siM’cSrL5“S'sj “» 

V. ^Barron, * Hohlyn v. Ilohlyji, supra; Willis 

(i) Re Roberts^ Roberts v. Roberts rion'il i ^r\A n a a a j ^ » 

sohcitors generally, see title SoLiciToits^ ^ ^ duty of 

(i JoZ V ^IZXr (ilsZ Tc ‘S'aJi»e(1847), 2 Ph. 425. 

1 Oiir. 401 ■ JIotrMis v /f^/ ’ ^ ’ ^ta/.eAef^ff v. (7i4ion (1857), 

Ch. D. 889;’ affirmed, 51 L (c.TS' C 
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Sect. 5. 

Separate 

Advice. 

Separate 

advice. 


Duties of 
solicitor in 
advising. 


Creditors’ 

rights. 


BT) 27 '.7/ ;;.r/ . 7.,r.; ’ iUNKUUPTCy and iNi 

(o) Penhall v AV V 0 IDAHLE CONVEYANCES. 

llunhinyCo. v. 27*^^ D ^■2f C f ' “erer, Thres Towns 

(P) yv«e.«ry V. Hllis, [1897] 1 Ch. 489 
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Family Arrangeaients, 


Sect. 7. 

Actions to 
Set Aside 
or Vary. 

Actions to 
set aside 
or vary. 


Costs. 


Effect of 

family 

arrangements 
on tenant for 
life’s powers. 


Sect. 7. Actions to Set Aside or Vary. 

1243. The right to relief against the provisions of a family 
auangement and to set it aside or vary its terms, may be lost by 

t space of time (r) ; delay causing 

set aside, although there are grounds of invalidity^ 
If there are other grounds for supporting it (v), and a nart of the 

^""STdiffPi?^^ be upheld while another part is invalidated (iv). 
rect fiLtlrnTr ’a''''® 1 “'' cancellation, but only for 

either side if all parties have 

seekmg the assietanie 'of 'the coert (]?“ ‘“''"I' 

Sect. 8.~The Effect nj Family Arrangements on Powers conferred 

hy the Settled Land Acts. 

i 0 wiiei- STn ^ ‘"“y or interest. 

Land Acts (.nrchalV^r'' ^ under the Settled 

for payment o'f monev orlvn ^^^^^ned, otherwise than as a security 
powers vested in the tLant LT HfeLTKleftSeSed^r^'d A ""t 

{nlLdJe’v. the aiTangement is valid 

War. 502 ; see also Smith v /Word Tisfl ^ Dr. & 

Equity, Vol. XIII., pp. me etsjff ■*'-)>' ®ee also title 

1) f Dood (1863), 33 Beav. 314. 

(<) Beckhy v. Nf^wland 17ri) 9 p ^ 

Uo,-smm (1882), 51 L. J. (off ) 609 ButW'^t r m’ .n'^ma/n, //emery v. 
.^nhout prejudice to the remedipa n ■ against third parties mav 

{irffov yhby y . Brideoake {\60o) 13 L T H® P^^^ties to the document 

V K5:n,t£:'* < Wi'tt 0^' rk LtL t .. ...» „„ 

hon-over, iVieust be sLowi ^noU J) thirth^lf' 

* D. 484. ^ compare Talbot v. Staniforth 

, S’ is srs'ssi «?■ / >■ 

^ 2 "8 : see title 

or assignment is to be deemed oM'^of tb'y^' f' such charge 

wlin°n"" ve“,nyL aL nP^ the settlement, 

r 381 « -®a operation of tL Qp?h" f 7 gnee for value 

• 38), 8. oO (Ae /)u Can^ (4o & 46 Viet. 

ettlefolds Contract, [1898] 2 Ch.96; Be Wimborne 
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Part IL— Validity and Effect, 

sS;?“=— 


{Lord) and Browne' s Contract Tion^l i PK ta • , 

to take advantage of this provision • therp ^ ^ purchaser 

meat for the purposes of tC sSn and%L family arrange- 

limb, [1S93J W. N. 140. A, to tli offLufTi' ““ *• ««« 

v.vsr;;'.9rs3.^"““- 

viitltMl'rttlTd“LS”ts"see"tW thereunder by 


Sect. 8. 

Effect of 
Family 
An'ange- 
ments etc. 

Compound 

settlement. 



FATAL ACCIDENTS. 

See Coroners ; Explosives ; Negligence. 


FEE SIMPLE AND FEE TAIL 

Descent and Distribution; Deal Property and Chattels 

Real. 


FEES. 

■Soo CopvnoLDsi C00N4V COOOTO; Coonts; Eccobsusiioao L.w 
E xEcoions JS-B Ami.KisTiiATons 1 IlBsi)i«D 4 »D Wife- r„.c’ 

r»' it™ ' Eeo.si„..t,o» of Binins, Mam.ageo 

and Deaths; Sheriffs and Bailiffs. 
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FELO-DE-SE. 

See Criminal Law and Procedure. 


FELONY. 

See Criminal Law and Procedure. 


FENCES. 

See Boundaries, Fences and Party Walls 


FER/E NATUR/E. 

See Animals; Fisheries; Game. 


FEROCIOUS ANIMALS. 

See Animals ; Negligence. 
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- See title Deeds and Other Instr hments 

Fisheries. 

Waters and Watercourses 
Highways. Streets, and Bridges. 
^ Navigation ; 

VATh.RS AND WATERCOURSES 
E.Ap.MENTS AND PROFITS 'a 

Prendre. 

HiGinvAYS, Streets, and Bridges. 

Waters and Watercourses. 

Easements and Profits a 

I rendre ; Waters and Water, 
courses. 

Lasements and Profits a 
Prendre. 
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Part I.— Definition and Nature of a Ferry 

vvhicii comjialfy^LvL- 


Defiiiitiou, 
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Ferries. 


Part I. 

Definition 
and Nature 
of a Ferry. 


Nature. 


Independent 
of ownership 
of land. 


Unlawful 
claim to 
ferry. 


as towns or vills (b), or highways leading to towns or vills. In 
the one case, the grantee of the ferry has the exclusive right to 
carry passengers, animals, or goods over a river or an arm of the 
sea from town to town ; in the other, he has a similar right to carry 
from one point to the other all who are going to use the highway 
to the nearest town or vill to which the highway leads on the 
other side (c). 

1248. A ferry exists in connection with the use of a right of way (d). 
There must be a line of way on land, coming to a landing-place on 
the water’s edge, or, where the ferry is from or to a vill, from or 
to one or more landing-places in the vill (c) ; and so, it M^ould 
seem, an exclusive right of ferry from one populous district (as 
distinguished from a town or vill) to another cannot be the subject 
of a valid Crown grant (/). 

1249. The right is wholly unconnected with the ownership or 

occupation of land (/y), and it is not necessary that a ferry owner 

should have any property in the soil of the river over which he has 

a right of ferry (//). Nor, again, is it necessary that he should be 

the owner of the landing-places of the ferry, it being sufficient 

tliat they are in a public highway, or that otherwise he has a right 

to land upon thern (i). The ferry owner does not occupy the 

highway over the river, but has merely a right to make a special 
use of it (/.'). 

An information in the nature of a quo xcarranto will lie against 
one who is alleged to claim unlawfully an exclusive right of ferry (Z). 


(/>) As to the distpction between vills or towns or villages and mere districts, 
see Jacobs Law Dictionary, “vill”; Co. Litt. 115 b; Urban Council v. 

[1905f‘>^^^ noyal Mail Steam Packet Co., 

0 Meivton v. Cubitt (1862), 12 

C. B. (x. s.) 864, Ex. Ch.; Londonderry 

obshuct ng a navigabk river, see JMffe v. ]vJasey Locll Boald {\SV6), 

“ “■ “ 

Vof XL? rj “» P"™® * 

be^a libeVt^*^ bv Law Dictionary a ferry is stated to 

opmi a river ^ boat for passage 

(Jrf.) Sorasra to i„Us; .1.0, IIW. 

Coires 6 >L^^Cow 7 ir^rr ^^0 ; Newton Cubitt, supra; 

it might be otherwise if thZd’iT^'^f^ suggested in argument that possibly 

one ferrv could nnf bo ® di^tucts were so sparsely populated that more than 

af. w“yi“‘ ,* 5S"*' 

(y) Newton v.CuUtt, supra; Peter v. Kendal (1827) 6 B & C 70'i 

d fc' V S'f s- 11, L 4.^- ' 

^. Browne, s>.pra, and {Malltants) 

r 12 East, sk ‘ 

p. 128.' * (D42), 2 Stra. 1160 ; see title CaowN Phactice, VoI. X., 



Part I. Definition and Nature of a Ferry. 

But it has been questioned whether such an information wonld 
gi anted on the application of a private person {m). 

Part II. Creation and Transfer of a Ferry. 

Sect, 1. — Creation, 

of srant, or in modern days by Act 

granf/o) ' prescription, which implies a royal 

If there be already an existing ferry between two towns in the 
towns if vokf 

A m-fntff °Ku “"'.y or less extensive terms (q). 

A giant of all our ferriages and passages” over a certain rivir 

only applies to existing ferries, and does not confer on the "rantee 
a right to create new ferries over the same river (r). " 
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Pakt I. 

Definition 
and Nature 
of a Ferry. 


Creation 


Sect. 2.~Transfer. 

nn?i^nlv^ being an incorporeal hereditament (s) lies in nrant 

be included in the conveyance, but such ownership of the Toil 

^ 10 necessaiy if there bo a right to embark and disembark 

passengers and goods (a). msernoaiK 

“f ^ ferry may pass under a conveyance of land with its 

piohts and commodities” where the owners of the land have with 
it, cnjojed the ferry as far as living memory goes (iv). 

m) IL V. Marsr/eti (ITCo), li Burr 18r> 

ri<)()-n A P 4-r lun. V “ nV ^ > Snnpsoa v. A -G 

Vol. XI^p 2(n. ^ I^asements aki> Pkoeixs a Pkendue; 

p) l*im V. Curdl (IHIO), 0 Af. & W. 284,2(38 

//) Matthf-ws Pcarhe OHob) o K A' Ti „ 

M’Kenrm (ISlo). 8 I. L. R, ^ also nempliitl v. 

';•) L,.,yluudn-ry Coramissmner, v. M'Keever, supra 

s) P.ler v luuuial (ISHT). 0 B. A 0. TO.T ' 

(() See title Deed.S and OxiIElt LvS'ritUMFNlN Vo] V -n •ir^ n e 

of oonvcyanoe Eocyclopioaia of Forms and P.’elims’ Vol Td n°'i T 
to sfaiiip duty (dr/ ra/orrm) sec StiinTi \,.t imn /-< r ir- . *• >T-. p. d. As 
Sol..!, I ..cJ.vey,mce o^Tr “SltloA 

of ^^iibiTc higw’irry^rh^ ^ -tinuatiou 

see WollbelovedL JUghway^. Id. owi.er; 

(a') A. V. (treat Xarthern Hail. Co. ('18491 14 O U 9 " • i 
Convoyancin;,- and Law of Proiiertv Act ISSI h~i now 

Tlie fianchise of a ferry is included in “ lands ’’ witliin thpT 

land. and is injuriously aifected by thL*onlti ucti^ t^oid appurtenant to 
there may bo a claim for compensation under that Ac‘t (‘S]' Bui 


Terms of 
grant. 


Conveyance 

of a ferry. 
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Ferries. 


Sect. 2. 

Transfer. 

Lease of a 
ferry. 


1252. As a ferry is an incorporeal hereditament, a lease of it must 
be by deed (x) ; and, as rent in the proper sense cannot at common 
law be reserved out of such an hereditament (y), there cannot be 
any distress in respect of it (a) ; but the amount reserved on a lease 
in such case may be recoverable, though not as rent, in an action 
for breach of contract (b). 

A lease of a ferry, which exists only one way across a river, is 
good, though the lease describes the ferry as existing both ways (c). 

Where a ferry is appurtenant to land it may pass under a 
lease of the land with its “ profits and commodities ” (d). 


Part III. — Duties and Liabilities of Ferry 

Owner. 


Duties of 
ferry owner. 


Sect. 1. — Duties. 

1253. A ferry, being a monopoly, is not granted for the benefit of the 
ferry owner but for the benefit of the public, so that the public may 
be certain of finding the means of transit across the river (e). In 
return for the monopoly the ferry owner must give attendance at due 
times, keep a boat in proper order, and take but reasonable toll (/). 

injuriously affected by the subsequent user of the railway after construction, 

compensation is not claimable [Ihphlns v. Great Northerrt. Bail. Co (1877), 2 

U. 13. D. 224, C. A. ; overruling R. v. Cambrian Rail. Co. (1S71), L. E. 6 Q. 13. 
422). ^ ' 

(x) Bird V. Iligfjinson (183d), 2 Ad. & El. 090 ; affirmed (1837), 0 Ad & El. 824, 
Ex. Ch. ; MaijJield v. Robinson (184d), 7 Q. B. 480 ; Peter v. Kend 

iciency of a par 
uent surrender 

. n .. ^ g on Tolls, p. Ill, where in an 

action for to s a nonsuit was applied for, on the ground that the plaintiff had 

leased the tolls for a number qt years. The nonsuit was refused as, the lease not 

being under seal mterest in la w passed under it. Compare R. v. Fladbur;/ 

{Inhabitants)^), 0 Ad. & El , 00 (poor law settlement case). 

(?y) Co. Litt. -i f a, 14- a. *.uch a rent may be reserved by the Crown, or, by 

statute, by a subject {Re Gerard {Lord) and Reecham’s Contract, [1894] 3 Ch. 
'2do, C. A., ptr Davey, L.J., at p. 31^). ’ ^ 

...i'ASS ‘ ““ <“ •' «>■“) ^ •"'i 

(c) run V. C«re// (1840), 0 M. & W, 234. ’ 

For form of lease, see 
As to stamp duty on 
55 Viet. c. 39), s. 75, and 



Sched. I., “ Lease or Tack ” and title Eevexue 

(e) Dibdffi v.Sbirrow, [1907] 1 Ch. 437, per Nevtttf T 
[1908] 1 Ch. 41, C. A. iNEMLLE, J., 


at p. 444 ; affirmed, 



fen 


■esseO 'I “ 11 !“ exempt from being 


CIl U Ev f O®' il’‘^‘^^itants) y. Browne (1581). 

5 Term pip. im. ’ ^ ^ ^ 




Part III. Duties and Liabilities of Ferry Owner. 

there is no monopSy “P 

hyl7rraT»^ as a ferry owner 

of Parliament to bufld and ml ntol n authorised by Act 

is undm- r^pS S Z1 !’ f • °“i ^^e bridge 

keep and maintain the fen-v nnY"^ he cannot 

y only and leave the bridge unrepaired (/). 

nof k^etp hilTen^S Veadi^^^^^^^^ 

action at the suit^of a perso^bn^d 

neglect of the ferry owner’s duties (0 

niay“S5?^';,rSsT t°he ""t"^ Crown 

franch se of a n-yc!) ° 
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Sect. 2.~Liahilities. 

liinSmX^ rf I ‘Z7m°oZZ-iZ!Zr ‘ '’' ’’J' 

to lond”go2'°” °ve!ris'' to **"” ” "ntlertakes 

by^tLoT^fTirfadure landing-place, and where 

^sm^ani^he^i^^^ 

(r'/'V- Carth. 191. 

n JSicholl V. Aden (1802) 1 U Sir X on: o‘m t« r^r 

(/.) Nedeport {PrU^-) v. \Ve8toH\hm) y’ B ^2^ r f 
Abr..i>. MO, tit. Nuisance, (}, 1 \\mi tL tif “p- {^' 2 Roll. 

V. Ta„stat (IGOO). Hard. KiL> • Hale Ho Wn V ti. but see Church, na„ 

I.W Tracts, p. 4 eitod in .i: on’2?h‘4i "4 

tSIZaZ:, ttToif C7 ti, “thSn.iff 'rf “ ';■ ■'«• 

liability to special Lna^o l-’or the 

]). oOO, j>o8t, o o u unioasonablo toll, see note (u), 

■m) pier v. Keudul (1827), G B. & C. TO.'J. 

n) I OKI. 

{o) Sonthrote's Case ( 1001 ) 4 Cn y*! i 7 . 

refeired to in Ae/,nv v AV/AsJmiom^^ u n/ (undated), 

Vol. IV.. pp. 2 cd 64. , ‘('■b «ee also titlo.s ^A.uaE.J; 

(4 ,!!.;f'''’'‘/' (, 1 SI 2 ), 10 M. & w ]g4 aVNu Navigation. 

^ {</) \\ illijurjilhy V. llorridiie. (l8o‘'^) r> (’ H ~Jo / • i 

injured by defective Hde-rail of laudiu/slip).^‘ charge of 


Liability in 
respect of 
goods carried. 


Provision of 
safe landing- 
place. 


owner 



560 


Feeries. 


Sect. 2. 

Liabilities. 

Kisks of 
navigation. 


relieve himself from liability for such loss or damage by a notice 
not brought home to the owner of such goods or animals (r). 

If a ferry owner, though his boat is run for the convenience 
of the public, ventures to cross the water in a dense fog, where other 
traffic may be in his course, betakes upon himself the responsibility 
for injury to life or property which such a proceeding involves {s'). 


Part IV. — Rights of Ferry Owner and 

Remedies for Disturbance. 


Right to 
tolls. 


Effect of 
variation of 
tolls. 


Sect. 1. — Bight to Tolls. 

1256. As incident to the franchise of a ferry, the ferry owner has 

the right to demand and receive tolls, the amount of which need 

not, and generally does not, appear in the instrument granting the 

ferry, but must be reasonable (^). What is reasonable toll appears 

to be a question for the court (?(). Where a right to tolls is granted, 

without the amount being fixed, the grantee may demand such 

amount as appears to him to be reasonable (a). The demand 

of an unreasonable toll would exj^ose him to proceedings at the 

instance of a private individual forced to pay it, or of the Crown (a). 

Long usage and acquiescence in payment oi a toll are primd facie 
evidence of its reasonableness (6). 

A variation in the toll does not destroy the franchise of a 

eiry. Indeed, a single variation may be evidence of the right of 

he person who demands it, as presumably without such right he 

would not have raised the toll, but repeated variations are evidence 
OI usurpation (c). 

A feriy owner may be obliged by custom to carry the inhabitants 


(r) nVA-er V. Jackson (1842), 10 M. & W. 161. 
is) Ue Lancashire L. R. 4 A. & E. 198. 

, l roSTn, mi ™ 

the case of IfriT/wScra cornon “ 


luue y. Londonderry Bridge 


IS under 110 obligation to maintain or contin 
Commissioners, [1903] 1 I. R. 389 ). 

K) lp°- Mallard (1817), 6 M. & S 69 (mill) 

Cr & J 4M Ex oTlf ^ (1831), 1 

sum would bp ^nffi •’ or market). Semble, the pa5'ment of an extortionate 
maTnrai^an act n, r ^he individual payin- it to 

6 B & (1828), 2 Y & J. 285. See also Pder v. Kendal (1827), 

sifx? p “ “ 

us, titles liiGHtyAYs, Streets, axd Bridges ; Markets and Fairs. 



Sect, 1. 

Right to 
ToUs. 


Part IV.— Rights of Ferry Owner etc. 

Sect. ^.—Remedies for Disturbance. 

Si'f*’ - oC 

^Ihe rr/fc"caS\Tr.‘ ""“«»“ '»>■ <«sluSe 

SHrSS-r ‘ “-i-.:! Sis 
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//lL“v. fS(is!uii Cr‘:M” ii «/'''"'“ (‘‘"i’’ wi)lU »”' 

(v) Hopkins V. 6Vert^ y/aiV V^rt on t> 

overruling c/uy*/?/! on this point in /i* v */<> ^ J 

■122 ; Dibdeu v. tikirraw, [19071 1 Ch 4'i9 ■ nffi.-m l^nonco 

//o;;W.s V. Aw//,L7)fe'/ r; L’ ® T ^ In 

ground also, namcdy, that as tho railway bill™ had h /niled on another 

construction, but by its subsequent working ^ u '7® not by its 

affected within tho ineaning^f the pLd^’ ClansIP p'^'^ '77®®“ 

(«&»Vict.c, 20), i.’o.' Il^yeyei itiSea;%br'“-^°'’®"^‘^ 

such as the franchise of a ferry is “ land ” wi/l ‘ hereditament, 

of tho former Act : t/reat nS,’ Ll Co v ^ ,7* ' ° 68 

(1884), 9 Ap,,. Cas. 787, 802. See thlo Compiu 7! 7V"' Co. 

COMI'EN.SATION, Vol. VI., p. 15 . ‘IlULSOItY PuKClIASE OF Land AND 

U 'zz;,"iSXz' «■'■'('"«). : I. c. L. E. 27. 

!■» a-w.-.. 2, 

bill to suppress a new fe;;V^s'7eekb,77L?abfirh7^r^^^^^^ 

same court decreed that the new ferry shou hi ^n^t in 1662 tho 

2;Anst. at p. 608 ; J/uzzey y at n ®®®- 

see also Cory y. Yarmouth and Norwich Rail ' Ch n'xAi^'n 7® nijunction 
(1750), 1 Ves. Sen. 476 (applicatimT ft n 77(7 77’ “‘‘''e. I Anon. 

refused) ; Zcttoi y. Goodden (1866). L. P. 2 iL answer 

ing unde] 

tiouthamp. .j „„„ „„«[/, 0 / Jinqland Ronm 

Co., 8uf>ra, where an injunction and damap-PR xrom />i. • ' i ’ i " * u.cmi 

generally, see title Injunction. canned. As to injunction 

n.L. — XIV. 
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Ferries. 


Sect. 2. 

Remedies 
for Dis- 
turbance. 


Kature of 
proof of 
rights 
required. 


Evidence. 


Defences to 
action for 
disturbance. 


Where a ferry owner is not bound to keep and maintain the 
ferry ready at all seasonable times for the benefit of the public, 
the reason for the monopoly ceases, and he will not be entitled to 
the assistance of the court in an action for disturbance (/). 

T\heie there is a general right of ferry the imposition by 
Act of Pailiament of a penalty in the case of boats of a certain 
tonnage disturbing the ferry does not limit the general right, but 
merely adds a cumulative remedy as regards such boats (in). 

1259. It is sufficient for a ferry owner in an action for disturb- 
ance of his ferry to prove that he was in possession at the time of 
action brought (»). ^ If such possession has been for a long period, 
neithei a legal origin of the franchise of the ferry (n), nor proof of 
payment of a fixed sum for ferriage, need be proved (o), nor is it 
^cessaiy to piove that sufficient men and boats were kept ready for 

e caiiiage of passengers or goods (p), or that the ferry owner 

owns the soil of the landing-places, if he has the use of them (q\ 

01 that the defendant in setting up a rival ferry intended to defraud 
the ferry owner (r). 

"W heie a light of ferry both ways is claimed, but i^roved in respect 
thaTway^( 5 )^^ <^™er may have judgment in respect of 


.=,1 involving a public right in which all the King’s 

eviden^P proceedings were not collusive, may he given in 

made an infp 1 ^ proceedings inter alios the court merely 

S, r,; in I f judgment tor a tature 

time, such interlocutory order is not evidence (a). 

of answer to an action for disturbance 

ferrv waVsPt ^ in such action may show that his 

traffic fc'f orthat fhor ^'^'^°““C)date a new and different kind of 

new hiahwavs on Inn f ^ change of circumstances creating 

nev Highways on land which would carry with it a right to continue 

Bridge ^ Londonderry 

(m) and South 

(n) Beter v. Kendal (1827) Gb| 0 ma t T, ^ ^ .a t 

285. In the latter case a user of thirt ''' (1*^28), 2 T. & J. 

(o) Trotter v. tJi>rty-five years was held sufficient. 

on ^'>8- 

V. IlrcRnie^Vsil^Sav^ following on this point Ipswich {Inhabitants) 

{r) BtacUr v. G.Vt (1850) 9 C li ’ B. 

//ea.p/uY/ V. if7r«r"a Bas. 135. 147, 180; see also 

And^ef V- * ^34; v. Deronshire (Duke), 

(i) Bfer V. Bvidkxce, Vol. XIIL, pp. 544 ef .cry. ^ ^ 

Boyal Iv',7 ^SteZ PacCt' Z. «/ England 

;N. 4 (teny on inland lake) 2 K. L. 28/ , see Dixon v. Curwen, [18/7] 


fm IV.-Eioars or Ferry Owner etc. 

the old SyM ”of“hlt’h”ca‘rfe3‘^ 

f«m that lo which the ferry own^S'eVSt). “ 
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Sect. 2. 

Remedies 

for Dis- 
turbance. 


Part V.-Extinguishment or Relinquishment 

of a Ferry. 

bv a or relinquished Extinguish. 

a licence from the Crown (./ ). '"loisition thereon, followed by 
fallen in\Td^sule!’lnd\''t^^^ ^'owever, in modern days 

relinquished by an Act of Parlmmmit extinguished or 


Part VI.— Rating of a Ferry. 

«..<! . the S'o?t„r S* »' ■' parish 

to Is of a ferry rateable, and it is clet^ 

altogether from local real property detached 

Sll the ferry owne i^f L HnR ® ‘^°os 

tolls rateable (A). landing-places make such 

('0 *^C?vto// V. (lH(i‘^) 19 P 7> ^ 

NGT Ex. Ch.; y/oj,lu^sy. .Vm-tz/j,/ ( n. s.) 

/ \ m ■ v*'" - w. J>. iJ. 224 2;i9 

(^) T^ripn Y, I^^r(t)ih M Tfi9\ i ^ 

(rs.^3), ,3 K. & B, ..Hi. • Kvp- 006. Soo also Matthaos v. /W/ie 

; 1 Hawk. R c C 76 s a ;p 


(> t*- “k -O.i and p. 0.39, and title CitowxPn!’ 0827) 

"7.f rsAr iSit' ” “ r 

the servant ot tlio ferry owner anil workhti t 1 be;^^,"; 

(/i) J oor liehof Act, Ifioi (4;^ .v> f ‘‘it certain wul^os ® 

n )'t ''■ (bsio), 12 lOast,' .-jiK) ’ RsVi-nm 

connection with the la.iding.pla’ees 00001X^1“ o'"''/"' rea.son oMhdr 

inc.nporeal and lioconio lundod itrtn.e t v ' 'h 

indirectly rated In- tlu, rate being put on the I 1 h'''”""' ‘'tat they can bo 

valne by the net ]nofit of the folks (Lw ^ us land eid'anetVin 

itsyrri 

.-■-o., i.d\h.- i..'”,, 

3 10 tho mcoipuroal fninciiiso of 

0 0 2 


Tolls not 
rateable. 
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Ferries. 


Part YL 

Rating of a 
Ferry. 

Rating of 

landing- 

places. 


As regards the rating of the landing-places themselves, though 
the profits of the ferry cannot be properly brought into calculation as 
the profits of the landing places, yet the existence of the tolls cannot 
be wholly excluded, and the value should be taken, not as the value 
of the land merely, but as the value of the land as enhanced by 
being available for the purpose of earning the tolls (Q. 


Ferry boats 
subject to 
Merchant 
Shipping Act. 
1894. 


Require- 
ments as to 
registration. 


Part VII.— Merchant Shipping Act, 1894 , 

and Ferries. 

1264. Such feiry boats as fall within the definition of vessel or 

to merchant ship23ing may, unless specially 
excluded,^ be subject to the provisions of these Acts (m). Thus, 
vessel includes any ship or boat, or any other description of 
vessel used m navigation, and “ ship ” includes every description 
ot vessel used in navigation not propelled by oars (n). 

^ is a British ship(o) it must, unless exempt 

from registry, be registered (p). ^ 

the ?enT 1 E- & B. 140). Purther, 

me ieii 3 ownei has no occupation of the highway over the river hut merelv 

i,- ”)■ 

different for thev nooii-n ^ canal company or a railway company is 

the canai or ruilway passes (7^! ^he parishes through which 

indirectly rated ,> +-u ' supra). Again, the tolls cannot be 

proceeds of the tolU A' ^ landing-places and treating the net 

the boats and their ti-nn^iFr* fi’om the capital employed in 

6‘»y;ra). tiansit over the river (/?. v. North and South Shields Ferry Co., 

toUcede to the^suggestTon^ha^a^^^ refused 

the two landing-plftls accordine* tn of the profits might be assessed on 

to the length of the traii'^it ow tb ^ their dimensions bore 

Law and l4ctice oFESg 4?red ^^-^^^ted (see Castle, 

of ferries in general may not apply toVrl-j applicable to the rating 

on the bed of a river. ^ Com^ifri ferries worked by ropes or chains lying 
ants) (1810), 12 East, 46 ^ > as to lighthouses, 11. y. Tynemouth {Inhahit- 

(m) See title Snirpixc axp Navigation. 

(?<) hlerchant ‘Shippinfi* A(*t 18Q4. i- -o tt* 

“includes” does noFexflude other thin f ®' "^2. The word 
Thus a barge used for dredmno- rather enlarges the meaning. 

was under similar words ii^ tlfe Af v i^oy''ed from one place to another, 
c. 104), s. 2 held to L Act, 1854 (17 & 18 Viet. 

unnecessarj- that she should he CoLERmoE, C.J., saying that it was 

l-'6, G. A.) ; compare Mrlrtr Mac (1882), 7 P. D. 38, 

used to convey pLsengers on ''' Mornss, [1893] 1 Q. B. 359 (launch 

180 yards wide held not to be u^d in j 

Ti.) O^R 

, W A. MeX77Ci;.rz;r.«« (.T . Yio., . 

noUxcee^l^teen traf 

» employed solely in navigation on the rivers 



Part VII.— Merchant Shipping Act, 1894, and Ferries. 

p y, nor pioceed to sea or on any voyage or excursion with jin 

rr-r, S; 5S? 

voyage or excursion on which the steamer ab out to pr^eed (,•)! 

rxg S 3 a) ). 

(7) rhe provisions of the Merchant Shipping Act 1S94 

or other mechanical power withsn’ch^.^niw! ships popelled by electricity 

prescribe for the pumZof’adanfnH. /v Trade may 

of that Act, whlKrt deak w^i h ^ 

“ passenger steamer ” means every Hritisr steam expression 

from, or between any places 1,^4^ S S ntri passengers to, 

working in chains (commonly called steam /team ferryboats 

(whether originally proceeding from" n nmi steamship 

port out of it), which carols pisen^ers^tn m ^^'"^dom or from a 

jdaces, m the United Kingdom ('Merchant “”a ^ “®®’ between any 

c. 00), s. 2(i7 ; as amencled by Me St ’^Tct. 

s. 13). As to definitiorof ‘‘ pa '■ ®- TS). 

Shipping and Navigatio.v. ^ ® survey etc., see title 

( r ) Merchant Shipping Act, 1S94 (57 & 58 Yict. c. 00), s. 271. 


fertilisers and feeding stuffs. 
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Part VII. 

Merchant 
Shipping 
Act, 1894, 
and 

Ferries. 

Survey. 


See Agriculture. 


( 566 ) 


fidelity bonds. 

See Guarantee. 


fiduciary relations. 


-Se. Agency ; Companies ; Fraudulent 
ances ; Misrepresentation and Fraud ; 


AND Voidable Convey- 
Trusts and Trustees. 


field gardens. 

See Allotments; Commons. 


fieri facias. 

See Execvhon ; PmcncE and 

Bailiffs, 


finance. 

See Revenue. 


( 567 ) 


FINANCE ACTS. 


See Estate and Other Death Duties ; Income Tax ; 

Intoxicating Liquors; Eevenue, 


FINES. 

See Copyholds ; Criminal Law and Procedure ; Landlord and 

Tenant; Magistrates; Eeal Property and Chattels Eeal; 
AND Titles, j ) assim . 


FIRE, INQUEST ON. 

Sec ConoNERs. 


FIRE INSURANCE. 


See Insurance. 


( 568 ) 


FIRE, LIABILITY FOR. 

See Negligence: Eailways and Canals. 


FIREARMS. 

See Cmiimil L«v and PnoOBDnEB ; Game ; Eevesue ; Royal 

Forces. 


first fruits. 

See Ecclesiastical Law. 


fish. 

See Fisheries. 
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PERRIES. 

Ferries. 


,, Shipping and Navigation ; Waters 
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M Criminal Law and Procedure ; 

Shipping and Navigation. 
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, Criminal I.aw and Procedure. 

, Easements and Profits a Prendre. 
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Fisheries. 


For Public Authm'itie-^ and 
Public Officers^ Protec- 
tion of - - - See title Public Authorities and Public 

Officers. 

Salvage - - - - Shipping and Navigation. 

Stamps - - - - Eevenue. 

Summary Jurisdiction - „ Magistrates. 

Summary J urisd ictioii , 

Courts of - - - Courts; Magistrates, 

Surrendered Revenues - CONSTITUTIONAL Law. 

l ug and lov) - - _ Shipping AND Navigation. 

Wreck - - - - CONSTITUTIONAL Law; Shipping AND 

Navigation. 


Part 


Introductory. 


Definition of 
fishery. 


Distinct 
fisheries over 
the same 
land. 


1266. In law the term “ Fishery ” means either an extent of land 
coveied with water containing tish, or a right to take fish or a 
cei tain class of fish from a defined stretch of water. When used 

f , Dieans that the ownership of the land covered 

Hght to the fish tliereover are united as one 
soil m-p siitance, the right of fishing being a profit of the 
rioh o fii? of other land (a), or that the ownership of the 

n * '.® ownership of the soil under the water, 

Riipli a fishery by fixed engines in tidal waters, 

and is bprpiff^ is sometimes spoken of as a territorial fishery, 

the second fishery (d). When used in 

ritrlit n riol t ? implies nothing more than an incorporeal 
li nosS ] 'f interfering with the soil(c). 

to exist ovpi- f-hp ^ ooriioieal fishery and an incorporeal fishery 

the soil and thp ’ tor instance, one may own 

rif^ht of fishinrr thereover, and another may own the 

separate and distbct hlredhameiu!^' ^ 

aiisiii" from ownerThin sometimes used to mean a fishery 

belonis sometimes to mean a fishery which 

a«--iO edx TT ^ ’■ Woolrych, Law of Waters 

is used tomean acorporeafinWiti? — tbe expression “corporeal fishery” 

with the soil thereimder- m nr. ^’^ters, a several fishery together 

thereover. ’ on-tidal waters, the soil and a right of fishing 

different kinds of fislmry\v Vhp* Lord Hale, in distinguishingthe 

narily, namely the fi^ihiTio- % ** ^^^bing may be of two kinds ordi- 

the soil or as ^'liberty an?ino- h which may be either as a liberty without 

interest orpropriety of it • reason of and in concomitance with the soil, or 

the propriety of the ‘joii ^ ^ocal fishing that ariseth by and from 

fifoc/o'fp etc., 'which are th^ ^ aio weares, fishing places, 6orac/i?'cE, 

(Hale de Jure Mari^ Pa^t ^ 5" frequently agreed in our books ” 

id) Seymour y CourUrn ’ ^ Law Tracts, p. 18) ). 

Casf (1674), 1 Mod Ren 5 Burr. 2814; Fitzwalter's (Lord) 

■ .Kep. lOo; Foyers y. Allen (1808), 1 Camp. 309; Orford 



Pakt I. — Inthoductory. 

also the franchise fisherv fnr iT.>rQi r ; thereover, and 

which do not merge by the ownership o'f the'soil ' m' 
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Part I, 

Introduc- 

tory, 


Part 



Public Fisheries. 


Sect. 1 . — In Non-tidal Waters. 

1267 . The general public have not, of common rifrht n rfahf in 

Sii"b,:“( r W 1 ““ "?i ' «->“Sh ° ".e^'ilappVnt : 

the hsherv or hv ,T f '>>■ »' ‘he owner of 

uncertTi'n iw/wr Ti , because a fluctuatinfr and 

certain body like the public cannot in law urescribe for n >»•«/;/ ' 

Sect. 2. //i 'I'ulal ^Vuters. 

Sub-Sect \.~()n<jin of 

T territorial waters (k) all subjects of 

^ est of the world unless restrained by Act of Parliament (/). 

llTSfEx'cf reversed (1793) 5 Term 
titi?Co!4x;TUTio^At l1w,‘v? \^r p" LM'? ‘ Vof ti"%“ 'Sr® 

( f) Reece V. nwk‘o> o m P... / •’ ,,1 P‘ 


No public 
right of 
fishery in 
non-tidal 
waters. 


Public 
fishery in 
the sea. 


mbtr i; Jiarrow) ; MichRthwait y, Vi ice nt (M 2 ) 07 L T b 

Broad. Nm-folk) ; Mussed y. Bur.h (ISTO), do L. 'iWSH (44- Stom 

L e' l(j q'''i5 'dH > 'irivpv n Parliament) ; Han/reuves v. Diddams (1875),’ 

L It’ Ir 402 ’dou^h "“yisable): I’er;/ v. Thornton (1889), 23 

(1803).yB.’& s’. 085 (ri;ir4vLdie;'‘,i’o"^^^^ 

7 App cLs 633 At’ n' Corporation (1882), 

Easements and Piiofits a PELmm VoL X pp 

Easements and Pno^aTs a RKENDitl’vol.lxi.rp^'k'dS 

Vict^ Territorial Waters Jurisdiction Act, 1878 (41 & 42 

sH wiUS-tEviis :;„‘X,r.ra“ 
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Fisheries. 


Sect. 2. 

In Tidal 
Waters. 


Public fishery 
in territorial 
tidal waters. 


Limits of 

public 

fishery. 


The modes of fishing to be employed when fishing at sea are 
undefined, unless the particular locality is the subject of treaty, 
legislation (m), or special custom (n). 

1269. In all waters within the territorial limits of the kingdom, 
subject to the flow and reflow of the tide, the public, being subjects 
of the realm, are entitled to fish (o), except where the King or some 
particular subject has gained a propriety exclusive of the public 
right (p), or Parliament has restricted the common law rights of 
the public (g). Originally the bed of the sea and of all tidal rivers 
and estuaries within the realm belonged to the Crown as part of the 
waste of the kingdom, and as owner of the soil the fishery was 
vested in the Crown, but by common law^ the public had a public 
common of fishery over such soil (r). The Crown, before Magna 
Charta (s), could exclude the right of the public to fish by granting a 
several fishery to a subjects, and did so in numerous cases, but 
since that date this power has ceased to exist, and the public 
can now be deprived of their common right only by act of the 
legislature. 

1270. As the public right of fishery is dependent on the presumed 
ownership of the soil by the Crown, the area in which the right may 
be exercised is limited to the Crown’s right to the soil. It extends, 
therefore, only to the high-w’ater mark of ordinary tides (a), and as 
far up rivers as the tide in the ordinary and regular course of 
things flows and reflow’s(b). 


c. 42), s. 10, beam trawling and otter trawling may be prohibited to British subjects 

within thirteen miles of the Scottish coast. 

(»)) For special legislation with regard to extra-territorial waters, see 

pp. 021, 030, post. , 

(/i) Aberdeen Arctic Co. v. Sutter (1802), 4 Macq. 3o5, H. L. (Greenland Whale 

Fishery) ; see p. 030, post. 

(o) U'an/ V. (Vestff// (1741), AVilles, 265. ^ ^ 

/)) lloyal Fkhtry of lianite Case (1010), Dav. Ir. 55; FitzwaHer s (Loraj 
Case (1074), 1 Mod. Rep. 105 ; Keilt v. lievonshirc {Ditl-e) {\SS2), 8 App. Cas. 13a. 

(n) For instance, in the several oyster and mussel and cockle 
by the Board of Trade under the powers of the Sea Fisheries Act, 1808 (31 & 3 
Viet. c. 15), Part III., as amended by Sea Fisheries Act, 1884 (47 & 48 \ic- 

fr)^Hale de Jure Maris. Part I., c. 4 (Hargrave, Law Tracts, p. lOV See, 
fukher, title Constitutional Law, Yol. YIL, pp. 1 12, 215. For the effect on 
the right of the public of accretion and dereliction of the shore, see in 
AVateus and AVateucoukses. 

(s) (1224-5) 9 Hen. 3. „ 

(t) MahoMson v. (1803), 10 H. L. Cas. 593 ; MurpJnj y. Bpan (Ihbh , 

2 1. li. C. L. 143; Carlisle Corporation v. Graham (1809), L. R. 4 • 

Tliere is a considerable weight of evidence to show that Alagna Charta fia 
bearing on the right of the Crown to create several fisheries; see M » 

History and Law of Fisheries, ch. 2. ,r 7 ? tr O'Dea 

{a) A.-G. V. Chambers {ISo-i), 4 De G. M. & G. 206; Mahohnson v. 0 Jm, 

"Vbi'lleece v. -Miller (1882), 8 Q. B. D. 020 ; -^f,<sseU v. Ihn-p 

-ISO ; Murphy v. Ihian, supra : Cahrajt y. Guest (IS!),), n ’ B 75<i, 

and Law of I'isheides, p. 102 (reported on another point, [1898J } p- 

C. A.), where it was decided that flow and reflow t p" 326; 

fall of ordinary tides; and compare Bha-er y. hlhs (1886), oO 

Micl'letJncait v. Vincod (1892), 67 L. T. 225. 



Part II. — Public Fisheries. 
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Sttb-Sect. 2.— Mode of Fishing hg the PuUic. 

1271 . The public right must be exercised reasonably and in 
accordance with the statute law (c). ‘When fishing over soil which 
is not within the limits of a several fishery, but is in private 
ownership, the public must fish in the ordinary way. They may 
lay lines and draw their nets, but they must not set up stake nets 
or fixed engines (d). They may take shell fish but not shells, even 
though the shell fish have been placed there by some other fisher- 
man ; but they may not appropriate a 23art of the foreshore for 
the purpose of storing shell fish {e), 

1272 . Whatever mode of fishing is employed by the public, and 
however long continued, the public can acquire no right to fish in 
tidal waters which have once been the subject of a several fishery (/). 

Sub-Sect 3. — Rigid to use Shore and Banks for Fishing. 

1273 . Apart from S2)ecial custom of a 2)articular locality (7), or 
statute law (h), the]public have no right when fishing to go ui)on the 
land above high-water mark. They have the right of getting to 
and upon the water for the purpose of fishing by and from such 
places only as necessity and usage have appropriated to that purpose, 
but they have no general right of lading, unlading, or embarking 
n\)on the seashore or on the land adjoining thereto, except in case 
of peril or necessity (i). They must not draw their nets above the 
high-water mark(/i) ; neither may they beach their boats there and 
leave them there for future use (0) nor land their nets and leave 
them diying above the high-water mark (m). 


Sect. 2. 

In Tidal 
Waters. 

Mode of 
public fishing. 


Public can- 
not acquire 
right of 
fishing in 
several 
fishery. 

No public 
right to use 
shores or 
banks. 


r) JVhehn v. Ilewson (1871), (i I. E. C. L. 283. 

(t) Bevins v. Bird (1860), 12 L. T. 306. 

0 K v. Orr (1801), 2 Bos. i)c P. 472 ; Truro Corporation v, llowe^ [1902] 

" t',. see judgment of Fletcuer Moulton, L.J., in Foster 

\ - \\ arhlington Lrhan Council^ [1906] 1 K. B. 648, 678 et seq., C. A., thatoy.stors 

placea in an oyster laying on a foreshore where there are no natural oysters are 

le property of the person who so ]>laced them. See also title Constitutional 
Law, Vol. VIL, p. 215 . 

(y ) ^e/7/ V. Devonshire (Duke) (1882), 8 App. Cas. 13o. 

V il u ViT 2 Ch. o38, C. A., (custom of Kent) ; Anon. (1468), 

T * Ldw. 4, fo. 18 B ; Hale de Portibus Maris, Part II., c. 7 (Hargrave, 
Law Tracts, p. 86). » v o . 

Somerset, Devon, and Cornwall there is a right to go upon land 

foi' ^^rtain purposes connected with herring, pilchard, and 
f, (®tat. (I(i03) 1 Jac. 1, c. 23), and certain rights belong to herring 

s eis 01 landing fish and drying nets within 100 yards of the highest high- 
rii ^ ‘dl jiarts of Great Britain (White Herring Fisheries Act, 1771 

(11 Geo. 3. c. 31)). ^ ^ 

o B. & Aid. 2GS; coniparo JJrind 


•'/. [1904] 2 Ch. ,413, C. A. 


cnia?i V. 


( .’) Ipswich (Inhahitants) v. Browne (loSl), Sav. 11, 14, Ex. Ch. 
61 T (1^I1)> Willes. 26.3; Dchester (Earl) v. Itai- 

(,L\ if " ’ (1876), 1 App. Cas. 4o6. 

Vn) Mercer V. De 


shleigh (1889), 


line, supra. 
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Part III. — Private Fisheries. 


Sect. 1. — Origin, 


Sub-Sect. 1. — In Tidal Waters. 

1274. Private or several’fisheries in tidal waters owe their origin 
to some act of the Crown before Magna Charta whereby the public 
right of fishing was excluded, and the fishery was either made 
exclusive for the Crown or for some subject (n). As fisheries of this 
class cannot now be created (o) except by act of the legislatuie, 
the public right of fishing, when it has existed since Magna 
Charta, cannot be now excluded under the Prescription Act or 
Statutes of Limitation (p). The Crown can grant the foreshore 
to a subject, but such grant will not carry with it a right to a 
several fishery over it. A grant of a several fishery befoie Magna 
Charta raises the presumption that the soil passed by the grant {q). 


Sub-Sect. 2. — In Nm-tidal Flowing Waters. 

1275. The right of fishing, being in its nature a profit of the soil 
and dependent upon and an incident of the ownership of the soil, 
was originall}' vested in the Crown as owner of the soil of the 
Kingdom (r). The Crown either granted out the fishery, as a 
separate hereditament, or with the adjoining manor as parcel 
thereof, or retained possession of it ( 5 ). The right of fishery aftei 
passing from the Crown has either remained parcel of the manor 
or has been alienated (1) with the riparian land or (2) as a 
separate hereditament. Owners of a fishery now must either be, or 
derive their right from, the owners of the soil (a). 


Sect. 2. — Different Kinds of Private Fisheries. 

1276. A private right of fishing, whether in tidal or non-tidal 
waters, is either a right of several fishery or of c ommon of fishery {o}- 

( 71 ) lioijal Fishery of Ba 7 me Case (1610), Dav. Ir. 55; Neill v. Devonshire 
(Duhe) (1S82), S App. Cas. 135 (Blackwater river, Ireland). _ 

(0) Malcohnson v. O'Dea (1863), 10 H. L. Cas. 593 ; J.-Cr. v. Bnrridge (1822J, 

10 Price, 350. , 

( p) James v. Hayward (1630), W. Jo. 221 ; Shuttleworih v. Le t 
19 CB. (N. s.) 687; Ward v. Creswell (1741), Willes, 265; Deivell ^-Sandeis 
(1618), Cro. Jac.490 ; Chasemore v. Richards (1859), 7 H. L. Cas. 349 ; 

V. Sedtash Corporation (1882), 7 App. Cas. 633, 648. A.s to prescription under 
the Prescription Act, see title Easements and Profits A Prendre, Voi. ai., 
p. 268, and as to Statutes of Limitation, see title Limitation of Actions. 

(7) A.-(?. V. Emersn?,, [1891] A. C. 649, 654 ; Rcraiton v. Brown (182oj, 4 

B.10 Hen. 7, fo. 24 B, pi. 1, 26 B pi. 5 ; C^ 

ou Game Laws and Fisheries, p. 295; 2 Bl. Com ZW, Marshall 

Hteam Nariyalion Co. (1863), 3 B. & S. 732; Carlisle Corporation v. Graham 

''fflfycd Fishery of Banne Case, supra, where the Crown had granted out 

the riparian land and retained the fishery and sod of the river. , o n B 

(a) Hanburyy. Jenkins, [1901] 2 Ch. 401 ; Hol/ord x Batky {mdl 
426, Ex. Ch. ; Carlisle Corporation v. Craham (1869), L. K. 4 Exch. 361, / 

Bramwell, B., at p. 371. Vnl TY 

(t) For common of fishery, see p. 579, and title CoMMO^s, A ■ 
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A several fishery is an exclusive right of fishing in a given place, 
either with or without the property in the soil (c). By exclusive is 
meant that no other person has a co-extensive right with the 
owner (d). The fact that some other person has (1) a right to a 
particular class of fish in the fishery, ( 2 ) a right to fish in common 
with the owner of the several fishery, or (3) is entitled to fish at a 
certain time of the year under a presumed trust in his favour, does 
not destroy the severalty of the fishery (e). 

1277. Several fisheries may be corporeal or incorporeal, for the 
liberty of fishing being once in the subject he may part with the 
soil, reserving the fishery as an incorporeal hereditament (/). 

Several fisheries are held and pass in the same way as any other 
hereditaments. If corporeal they may pass by any mode of con- 
veyance of corporeal property, but if incorporeal they can only 
pass by deed ( 7 ). 

Several fisheries may be appurtenant to or parcel of a manor or 
appurtenant to a particular tenement, but not to a pasture (/i), or 
in gross (i), and may be freehold, or copyhold, or leasehold (/i). 

Sect. 3. — Presumptions of Law as to Ownership of Corporeal 

Fisheries. 


Suii-SECT. 1, — In Non-tidal Rivers. 

1278. There are three presumptions of law which, in the absence 
of definite evidence, may determine the ownership of a fishery or 

|)p. ei seq., where the subject is fully trouted. It has been stated that there 
is another kind of fislierv, namely, a “free fishery,” beiiif^ either a fishery 
derived from the Crown at a place where primd fane, the public have a right of 
fishing or an unlimited common of fishery (see Oke, Fishery Laws, Ilrd ed., 
p. 14; Woolrych, Law of Waters, p. 100); see, however, Makolnuon v. O' Dea 
(1803), 10 II. L. Cas. 503, deciding that a free fishery and a several fishery are 
the same thing. For imstances of several fisheries in tidal^ waters and Jree 
fisheries in non-tidal waters, see Moore, History and Law of hisheries, ch. 

/\arft ^ % r i /*' lx I / \ 1 .1 1 * 


1 Lamj). ;5()0 'Jisliery tor oysters} ; iuvuar<is<nt \ 
tion (1793), 1 Anst. 231 , Kx. Cli. (fishery for oysters) ; Rcroi/d v. Coi/lthardflSdl] 
2 Ch. 554; affirmed, [1898] 2 Ch. 358, C. A. (fishery for lampreys) ; Tilburi/ 
V. Silva (1890), 45 Ch. 1). 98, C. A. (commoii of fishery) ; (hodman v. Saltash 
Corporation (1882), 7 App. Cas. G33 (trust in favour of a class of inhabitants). 
(/) Neill y. (/>///l€) (1882), 8 App. Cas. 135,109; (diesterfidd {Lorf) 

Harris, [1908] 2 Ch. 397, 413, C. A. ; Little v. Wingfield {\SbS), 8 1. C. L IL 
279. As to hereditaments, corporeal and incorporeal, see title Real Puopeiuy 

and Chattels Real. . , ; 

Cv) Marshall v. UUeswater .S^eam Narigation Co. (1803), 3 B. & S. 732 , Ihrd 
V. Iligginson (1835), 2 Ad. A El. 096; and see title Leeds and Otjieii Instuu- 
ments, Vol. X., p. 301, and title Easements and Profits a Prendre, 
vol. XI., pp. 240 et seg. 

(A) Ilagea v. Bridges (1795), Ridg. L. & S. 390; Rogers v. Allen, supra; 
Carter v. Murrot (1708), 4 Bun*. 2102; Edgar v. English Fisheries Special 
Commissioners (1870), 23 L. T. 732. 
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of ownership 
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How 
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throw the burden of proof on the party claiming against the pre- 
sumption (1) : (1) That the owner of land abutting upon a river is 
entitled to the soil and fishery in the river usque ad inedmm filum 
aqucE {m ) ; (2) that the owner of the soil of a river is the owner 
of the fishery thereover (?^) ; (3) that the owner of a several fishery 
is owner of the soil(o). 

In the absence of any express reference to the soil and fishery, 
the riparian ownership presumption applies to all grants and leases 
of land whatever the tenure, described as bounded by a river, when 
made by a person wlio is in a position to part with the soil and 
fishery (p). This presumption may be rebutted entirely if it be 
shown that the surrounding circumstances in relation to the pro- 
perty in question at the time of the conveyance were such as to 
negative the i)ossibility of there having been any intention to j^art 
with the fishery ad incdium filum aquce{q). But circumstances 
subsequent to and not contemplated at the time of the grant will 
not prevail against the presumption (r). 

In case of a conflict between the owner of a several fishery 
and a riparian owmer, the presumption that the owner of a 
several fishery is owner of the bed of the river displaces the pre- 
sumption that would otherwise arise in favour of the riparian 
proprietor (s). 

Sub-Sect. 2.— In Tidal Waters, 

1279. There are two presumptions as to fisheries in tidal waters ; 
(1) That the soil subject to tlte ordinary flow and reflow of the tide 
belongs to the Crown, and the right of fishery thereover is common 
to all subjects of the realm (/); (2) that proof of owmership of a 
several fisheiy raises a presumption against the Crown that the 
soil under the fishery is in the owner of the fishery (w). 

1280. These presumptions are capable of rebuttal, for proof 
of ownership of a fishery is only evidence of title to the soil, the 


(/) Devonshire (Dnle) v. Paftinson (1887), 20 Q. B. D. 263, C. A. 

{in) Lainhv. ^Jwhiggin (1844), 1 Car. & Kir. o49 ; Chesterfield {Lord)Y. Harris, 

[1008] 2 Ch. 397, C. A. For meaning of medium filum a(ju(e, see p. OSS, post. 

(7?) Hale cle Jure Maris. Part I., c. 1 (Ilar^rrave, Law Tracts, p. 5); Carlisle 

Curporaiion v. Graham (1869), L. B. 4 Excb. 361, 371; IDndson v. Ashhjh 

[1896] 2 Ch. 1, 9, C. A. ; Ecroyd v. Coulthard, [1897] 2 Ch. 554, affirmed, [1898] 
2 Ch, 358, 373, C. A. l j , 

(o) llanhury v. Jenkins, [1901] 2 Ch. 401 ; A.-G. v. Emerson, [1891] A. C. 
649; Ilindson v. Ashby, supra; Marshall v. UUeswater iSteam Naviyaiioii Co. 
(1863). 3 B. & S. 732 ; Somerset {Duke) \ Eogwell (1826), 5 B. & C. 875 ; Holfifid 
V. Bailey (1849), 13 U. B. 426, Ex. Ch., /ler 1 ’arke, B., at p. 444. The omission 
of the word “several’’ in the description of the fishery in ancient documents 
does nut affect this presumption {tieaufi/rt {Duke) y.' Aird & Co. (1904), 20 

T. L. R. 602). 

(p) Mieklethwait v. Xewlay Bridge Co. (1886), 33 Ch. D. 132. C. A. This pre- 
sumption applies also to a riparian manor on its subinfeudation (see Chesterfield 
{Lord) V. Harris, [1908] 2 Ch. 397, C. A., per Buckley, L.J., at p. 417). 

(9^ Devonshire {Duke) v. Pattinson, supra. 

(r) Mivkletlucait v. Neivlay Bridge Co., supra. 

(«) Ilindson v. Ashby, supra. 

{t) Malcolmson v. O'Dea (1863), 10 H. L. Cas. 593 ; A.-G. v. Chambers (1854), 
4 He G-. M. & G. 206. 

(a) A.-G, V. Emerson, supra; llanhury v. Jenkins, supra ; Ilindson y. Ashby, 
supra. 
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weight of which must depend upon the other circumstances of the 
case, and these may show it to be of little importance (a). In 
tidal waters there is no question of riparian ownership to mid- 
stream, because that is inconsistent with the presumption that the 
Crown never granted out the foreshore w'hen it granted the riparian 
land, and the foreshore cannot therefore be presumed to have been 
parcel of the adjoining manor or land. 

Moreover, owing to the restraining influence of Magna Charta on 
the powder of the Crown to create several fisheries (b), there is no pre- 
sumption that the owner of the soil is therefore owner of the fishery, 
and a grant of the soil simpUciter in tidal waters will not operate 
to pass the right of fishing thereover (c). 

Sect. 4. — Incorporeal Fisheries. 

Sub-Sect. 1. — Several Fishery. 

1281. As fisheries owe their origin to ownership of the soil, 
whether in tidal or non-tidal waters, they were presumably at tlieir 
creation by the Crown corporeal hereditaments (^/). There is no 
legal restriction to their becoming incorporeal in their nature, for 
the liberty of fishing being once in the subject as an incident of the 
soil, he may grant out the soil, reserving the liberty as an incorporeal 
hereditament, or rice versa (c). Where this has occurred the 
incorporeal fisher}^ may be either a several fishery or a common 
of fishery, and it may be appurtenant to a manor or a house and 
land ( /’), but not to another incorporeal hereditament like a right 
of pasture ((/), or it may be held in gross (//). An incorporeal 
fishery cannot be exercised by means of engines fixed in the soil 
unless there be a special provision in tlie grant, for the mere grant 
of such a fisher}^ does nob confer the right to occupy the 
soil, but the tem[)orary driving in of stakes for holding a net in 
position may be regarded as ancillary to the grant (i). If the 
ownership of the soil and of the incorporeal fisher}^ unites in the 
same person, the fishery merges in the soil and becomes a corporeal 
hereditament (/i). 


Sub-Sect. 2. — of Fishery. 

1282. Common of fishery is a liberty of fishing in a several 
fishery in common witii the owner of the fishery, and perhaps also 


fa^ A. -ft. V. Emerson, [1891] A. C. 049, 05.5. 

[h) See title Constitutional Law, Vol. VI., p. 484, Vol. VII., p. 215; and 
p. 570, ante. 

(c) A.AJ, V. Emerson, snpra, at p. 054; Scratton v. Brown (1825), 4 13. & ( . 
485, 500. 

'/) See A.-fj, V. Emerson, supra. 

e) Neill v. Devonshirf' (1882). 8 App. Cas. 1.‘35, 109. 

(/) Ifayes v. Bridyt-s and f/itess (1795), Ridf?. L. & S. 390. ^ _ 

(y) Edyar V. Enfjlish Fisheries Hpeeial Commissioners (1870), 23 L. I. 

732. See p. 577, 

(/') A>?7/ V. Devonshire {^D nice), supra, at p. 153; Bhattleworth v. Le Eleininy 
(1805), 19 C. B. (n. s.) 087. See p. 577, ante. 

/II V. Emersnn, sujtra, at p. 050; Hale de Jui'e Maris, Part I., c, 5 

(Uarirrave, Law Tracts, pp. 18 — 20) ; and see p. 587, post. 

[k) Sury V. Piyot (1620), Poph. 106. 
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Sect. 4. );vith others who may be entitled to the same right (1). It may be 
Incorporeal held as either appurtenant to a house or land (but not to a 
Fisheries, pasture (7/1)), or in gross (71), and may be granted at this day(o). 

When not held in gross it may be claimed under the Prescription 
Act, 1832 (p). 


Franchise 

fisheries. 


Eight to 
royal fish. 


Sect. 5. — Franchise Fisheries — Royal Fish, 

1283. Although it has sometimes been suggested that a several 
fishery may be a franchise — a Eoyal privilege in the hands of a 
subject— part of the prerogative of the Crown (^), and that on 
forfeiture it would merge again in the Crown and could not 
be regranted, this is not the case(?*). If a several fishery 
can be a franchise, which is doubtful, it must be an incorporeal 
fishery and of the same class of franchises as a w’arren (5), for the 
right of fishing did not grow originally out of the preroga- 
tive, but arose as a proprietary right from the ownership of the 
soil (t). 

1284. There is, however, a special right of fishery which is a 
franchise, namely, the right to the royal fish — whales and 
sturgeons. These fish are confirmed to the Crown by the Statute 
De Prerogativa Regis (a), whether taken in the sea or elsewhere in 
the realm, except in places where the Crown has granted out its 
rights (6). Except when taken by a grantee of the Crown, the 
captor has no property in the fish, though he be the owner of a 
several fishery at the spot where the fish is captured (c). When 
the fish are taken beyond the territorial waters of the realm they 


(/) Woolrych, Law of Waters, p. 101; 2 Bl. Com. 34; Bennett v. Costar 
(1818), 8 Taunt. 183, per Dallas, J., at p. 187 ; and see title Commons, Vol. IV., 
pp. 469 et seq., where the subject is fully treated. 

(?/i) Edgar v, English Fisheries Special Commissioners (1870), 23 L. T. 732 ; 
Chesterfield [Lord] v. Harris, [1908] 2 Ch. 397, C. A, 

(n) See Woolrych, Law of Waters, p. 127. It is doubtful whether common 
of fishery can be appendant, as there is no recorded instance of its ever having 
been attached by law to the estates of an}' class of socage tenants in a manor ; 
see Elton on Commons, p. 105 ; but see Anon, (1464), Y. B. 4 Edw. 4, 221 B, 
where a plea of common of fishery appendant to a house and lands was held to 
be good. 

(o) Solme V. Bulloch (1684), 3 Lev, 165. 

(p) 2 & 3 Will. 4, c. 71 ; Shnttleworth v. Le Fleming (1865), 19 C. B. 
(n. s.) 687. See, also, title Easements and Pkofits a Prendre, Vol. XL, 

p. 268. 

(f/) Devonshire [Duhe) v. Pattinson (1887), 20 Q. B. D. 263, 271, C. A.; Ecroyd 
y. Coidthard, [1897] 2 Ch. 554, affirmed, [1898] 2 Ch. 358, 370, C. A. 

(?•) Northumberland [Duhe) v. Houghton (1870), L. B. 5 Exch. 127 ; Devomhire 
[Duhe) V. Neill (1877), 2 L, B. Ir. 132. 

(s) Northumberland [Duhe) v. Houghton, supra, per Martin, B., at p. 131. 

(C See p. 574, ante, and Devonshire [Duhe) v. Fattinson, supra, per Ery, L.J.» 
at p. 271. 

(a) Stat. temp, incert. c. 13. 

(b) Ibid. In some instances the gi'antees claimed the whale, saving to the 
King the head and tail ; see title CoNSTixuTiONiVL Law, Vol. VI., p. 366 ; Moore,. 
History of the Foreshore, pp. 81, 82. 

(c) 1 Bl. Com., 13th ed., 289 ; 1st ed., p. 290. 
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belong to the first taker, according to the rules and customs observed Sect. 6. 

in the locality (d). Franchise 

Fishenes— 

Sect. 6. — Fisheries in Canals and Artificial Watercourses. Royal 

Fish. 

1285. In canals (including reservoirs and artificial watercourses) 

which are made over land, the right of fishing as an incident of the Canals, 
soil is prinid facie in the owner of the soil, and he may let or other- 
wise deal with it (c). If the canal be made under an Act of Parlia- 
ment there may be special provisions as to the fishery (/). Where 

a river is canalised under an Act of Parliament, the right of fishery 
remains in the original owners unless the Act contains provisions 
to the contrary (r/). In the case of canalised non-tidal rivers the 
public have no rights of fishery (//). 

1286. When a channel is artificially made over or the sea 
suddenly breaks through the land of a private person, and tidal ^ 
water is allowed to fiow thereon, the public right of fishing will 
not follow the tide, because the public right is dependent on and 
limited to the soil owned by the Crown, and the right of fishing will 
belong to the owner of the soil of such channel (i). 


Sect. 


Fisheries in Ponds and Lakes. 


1287. The owner of land in which a pond is situate is presumed 
to be also the owner of the pond and all that is in it (/r). The law 
as to the ownership of the soil and fishery in a pond is the same as 
the law relating to fisheries in non-tidal running water (/). Any 
man may construct on his own soil a fish pond or water wherein 
fish are kept and nourished (?a), but he must not do so on a common 
if he thereby disturb the commoners' rights (a). 

1288. The law as to the ownership of the soil and the right of 
fishing in large inland lakes is by no means certain. It has been 
decided that the Crown has no right de jure to the soil and fisheries 
of large inland non-tidal lakes, like its right to the foreshores of the 

(</) Aher/Ie.eii .irdir Co. v. Suiter (1862), 4 Macq. 11. L. ; see p. 6.36, 

post. In the absence of sjiecial custom an action of trespass will not he tor 
disturbance of lishing operations (Vanm/ v. IltcheHS (1844), Dav, & Mei. 592). 

_ (c) Woolrych, I.aw of Waters, 1st ed., p. 45. As to canals generally, see 

title Railways AND Caxals. ^ ,, ,, 

( f) (fraud Cuiou Omai Co. v. Aaldnj (1861), 6 H. & N. 394 ; Snape v. Dobba 
(1823), 8 Moore (c. p.), 23. 

M f/uTf/rearfs v. Diddama (1875), L. R. 10 Q. 13. 582. 

(//) / ind. ; Musaett v. Jlurch (1876), 35 L. T. 480. .r ^ i r 

(i) Carliaie Corporation y. Craham (1869), L. R. 4 Exch. 361 ; Hale de Jure 

Maris, Part I. (llargi*ave. Law Tracts, pp. 9, 15, 19, 37). c wr *. 

(A-) See Paterson, Fishery Laws, 2nd ed., p. 2; Woolrych, Law of Waters, 
Ist ed., p. 96; Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 24 ; Malicious 
Damage Act, 1861 (24 & 25 Viet. c. 97), s. 32 ; Clarke v. Mercer (18oJ), 1 i* . & i . 

492; (fret/e'a Case (1594), Owen, 20. 

(1) Briatow v. CWmtVaa (1878). 3 App. Cas. 641, 666; see p. 5 m, a,de. 

('/«) 2 Co. Inst. 199. As to his liability to prevent the water stored from 
escaping, see Ihjlands v. Fht<dier(\Hm\ L. R. 3 IL 1.. 330 ; 1 Smith, L. 0 ., Uttied. 
810; Nichoh V. Maryland (1875), L. R. 10 Exch. 255 ; alfirmed (18*6), 2 Ex. U. 
L c. A. ; Wilsim V. WaddtU (1876), 2 App. Cas. 95 ; and title Nuisance. 

(7i) Jheve V. Dbjhij (1638), Cro. Car. 495. 
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Sect. 7. 

Fisheries 
in Ponds 
and Lakes. 


Right to fish 
from bank 
of river. 

Fishing path. 


Towing path. 


kingdom (o). It has also been decided that the public have no 
common law right of fishing in navigable lakes ( p). The question 
whether the presumption of riparian ownership to the viedium filum 
aqua, which pertains to non-tidal rivers, applies to land abutting 
upon a lake has not been definitely settled {q), 

Apait from any question of riparian ownership, exclusive fisheries, 
both several and common, do exist in the large lakes of the kingdom, 
but the extent of such fisheries depends on the facts of each case(r). 

Sect. 8. Fishing from Banks of Rivers and Canals, 

1 owner of a fishery has not of necessity any right to 

land or go along the neighbouring banks for the purpose of taking 
iish, because the right of fishery may be carried on by boats or 
other means without interfering with the adjacent shore (s). 

A light to a fishing path may be acquired by grant or prescription, 
and e^dence of enjoyment for twenty years and upwards should 
e sumcient to warrant the judge directing a jury to presume a 
giant (^). Such a right may be prescribed for as appurtenant to a 
coipoieal fishery and, semhle, to an incorporeal fishery, because, 
lOugh they be incorporeal rights, they so agree in nature and 
quality as to be capable of union without incongruity (u). The 
act that a public highway abuts upon a river confers no right 
on anybody to fish therefrom, for no person except the owner of 
me soil has any right there except for the purpose of passage (a). 
ine light, when exercisable over the wastes or copyholds of a 
manoi, may be lost by the operation of an inclosure Act or by 
enfranchisement by the lord of the manor {h), 

1290. Ihe public have no right to fish from the towing path of 
a canal or other artificial watercourse : whether the owner of the 


^ 

(o) Bristmo v. C,frmuan (187S), 3 App. Cas. 641, C48. As to the right of the 
Crown to foreshore, see p. 574, ante. 

8 I- E. C. L. 68, Ex. Ch. ; R. v. Burrow 

1 . V point was not entirely settled, 

but the tormer case was not cited : Per,j y. Thornton (1888), 23 L. E. Ir. 402; 

see 0 y. 1909] 1 I. E. 237, C. A., wLro it was held that the 

public have no right to hsh in an inland non-tidal lake. 

[q] In JB-tstow v. Cormuan, supra. Lord Blackuukx, at n. 666, said he saw no 
reason why the law as to rivers and small lakes should not be the same, but 
doubted whether the presumption applied to a large lake like Lough Neagh. 
See .als^o Marshall y. llleswater Steam Narigation Co. (1863), 3 E. & S. 732. 

In Ulleswater thereisacoiporeal several fishery (.l/ars/ia// v. Ullesivater 

Co., supra. As to Coniston Water (fishery in gross), see 
Shuttleworth y. Le Hemiuq (1865). 19 C. B. (x. s.) 687. As to Whittlesea Mere 
(common of fishery), .«ee Hundred Rolls, Vol. II., p. 646. 

(s) \\ oolrixh. Law of Waters, p. 133 ; Ipswich {InhahitanU) v. Browne (1581), 

a\. 14, Jix. th. Scd qitcerej when the fishery cannot be carried on except 

irom the bank. 

Jt) Cray y. Bond (1821), 2 Brod. & Bing. 667 ; B. y. Ellis (1813), 1 M. & S. 


, (") Jlunhurij v. .Tenkins, [1901] 2 Ch. 401, per Buckley, 3., at p. 422 ; but 
ttiis IS contrary to the view of Lord Coke ; see Co. Litt. 121b: see also Shutth- 
uorth y Le Flemimj. supra; Ball y. Herbert (1789), 3 Term Eep. 253. 
a) Harr, son y. Rutland [Duke], [1893] 1 Q. B. 142, C. A. 

(5) hcroydy. Goulthard, [1897] 2 Ch. 554, affirmed, [1898] 2 Ch. 358, C. A. ; 
hlbury V. Silca (1890), 45 Ch. D. 98, C. A. > L J 
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fishery in these waters may fish from the towing path will depend 
on the construction of the Act of Parliament under which they are 
made, or on the terms on which the soil under such waters was 
conveyed to the proprietors of such canal or watercourse (c). 

Sect. 9. — Boundaries of Fisheries, 

1291. The extent in length of a fishery, in the absence of evidence 
to the contrary, is determined in the case of a manorial fishery by 
the bounds of the manor, and in the case of a fishery owned by a 
riparian owner, in respect of his riparian land, by the extent of the 

land abutting on the river. , 

The general rule for ascertaining the width of a fishery in a non- 

tidal river is that it extends usque ad medium Jilum aqiue (as far as 
the middle thread of the water), but it frequently happens in fact 
that the fishery extends over the whole breadth of the river (d). 

It has never been decided by the courts where exactly the medium 
fdum aqiue is to be taken in the case of non-tidal rivers, but it has 
been decided what is the extent of the bed of a river, and conse- 
quently what is the width of a several fishery in a river (c). Fiom 
this it seems to follow that the medium jilum aqiue the common law 
boundary between fisheries belonging to riparian owners is a line 
running down the middle of the bed of the river, the bed being that 
portion of the soil of the river which is always covered with TOtei 
and that portion which is alternately covered or left bare as 
may be an increase or diminution in the suppl}' of water, and which 
is adequate to contain the water at its average and mean stage 
during the entire year, without reference to the extraordinary 
freshets of the winter or spring or the extreme droughts of the 
summer or autumn (/). 

1292. In tidal waters, where a fishery is not limited to the fore- 
shore but extends usque ad medium /Hum aqiue ^ the boundaiy wil 
be halfway between the low-water marks of ordinary tides on either 

side of the river (/). 


Sect. 10. — Fishery Leases and Licencesm 

1293. The owner of a fishery may lease it as a corporeal hereclita- 
ment with the soil, reserving a rent in the same way as ol^h®^ 
corporeal hereditaments are leased, or he may let ^ 

incorporeal liberty of fishing either as to the whole of his lis eiy 
or for a limited class of fish or by certain modes of fishing (^f). 


y) Seo note (/), p. 581, ante, and cases there cited, ^ i 7 . 

[(1) Compare Hindson v. Ashhy, [189(i] 2 Ch. 1. 0. A. ; 

[1891] 2 Ch. 078; Blount v. Lauurd (1888), cited [1891] 2 Ch. 681, n., C. A. 
(c) ' 

(/) 
pp. 85 

seo 

ruUn 

the term “bed of the Thames,” in the Thames Conservancy Act, W 

58 Viet. c. clxxxvii.), was held to be the soil between the high-water mai 
ordinary tides on either side of the river. 

(i/) Seymour v. Courtenay {I.ord) (1771), 5 Burr. 2814. 


eu 
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Sect. 10. 

Fishery 
Leases and 
Licences. 


an incorporeal right only is let it must be by deed under seal (h). 

A fishery may be let by verbal agreement even without an agreed 

lent, and the landlord will be entitled to sue for a reasonable sum 

for use and occupation (i). When the owner of the fishery is also 

lipaiian owner, a lease by him of the riparian land presumptively 

caiiies with it the right of fishing in the river ex advei^so the land 

vsqiie ad medium filuin aqu(s(j), and to defeat this presumption it 

IS necessary to reserve the right of fishing in the lease. Such 

leservation operates as a regrant to the lessor, his assigns and 

theii servants, if the lease is executed by the lessee (A’), and even if 

the lessee fails to execute he may still be bound to give effect to 
the reservation (l\ 


Licence 1294. Besides the power of leasing the owner may, by parol or 

^ by deed, license persons to fish. A licence by parol will not give 

the licensee a right to take away the fish caught, because a licence 
to take away fish is an interest in land within the Statute of 
irauds(m), and must be by deed under seal (u). A parol licence 
merely renders the act of fishing lawful, and may be revoked at 
any time, but reasonable notice of such revocation must be given (o). 
If valuable consideration has been given an action for breach of 
contract is maintainable (p). 


Effect of 
grant of 
fishery rights. 


1295. A grant by deed of the right of fishing is not a mere licence 
to fish, but is a grant of the right to fish and carry away the fish 
caught, and the grantees have a right of action against anyone 
who wrongfully interferes with their right ( 7 ). 


{h) Simerset {Duk.) v. Fogtvell (1826), 5 B. & C. 875 ; Bird v. Huff/inson (1835), 
2 Ad. A- El, 696; affirmed (1837), 6 Ad. & EL 824, Ex. Ch. If ‘the fishing is 
done 'iinder an agreement not under seal, the court will restrain the landlord 
n-om interfering {Frogkij v. Lorelace (Earl) (1859), John. 333. See, also, title 
Deeds and Otiiek Instruments, Vol. X., p. 361. 

v)^^lford V. Pritchard (1849), 3 Exch. 793; Distress for Rent Act, 1737 

(11 Geo. 2, 0 . 19), s. 14, 

(J) iMivies V. Jones (1902), 18 T. L. E. 367; Jones v. Davies (1902), 86 L. T. 
44 j ; Doe d. Freeland v. Burt (1787), 1 Term Hep. 7ol. 

(k) Durham and Sunderland Bail. Co. v. ]Valke 7 - (18421, 2 Q. B. 940, 967, 

V. Moore, [1898] 2 I. E. 641 ; Wickham' v. Hawker (1840), 7 
M & U. 63; Dynevor {Lord) v. Tennant (1888), 13 App. Cas. 279. 

o) y- Belleville, [1905] 2 Ch. 605 ; but see Corcor v. Pagnt (1870), 4 

I. Iv. I-i. 380. 

(in) 29 Car. 2, c. 3. 

9Q_. K D. 315, C. A.; Real Property Act, 1845 
(8 & 9 \ ict. c. 106), s. 3. An incoiporeal right of fishing was held to be not 
such an interest in land as to enable a lessee to claim compensation under the 
Lands Clauses Consolidation Act, 1845 (8 & 9 Viet, c, 18); see Bird v. Great 
Eastern Bail. Co. (1865), 19 C. B. (n. s.) 268; sed fjuare, when the effect of 
making the railway would be to destroy the fishery entirelj’’. For a form, of 
acknowledgment of licence to fish, see Encyclopeedia of Forms and Precedents, 
Aol. I., p. 197. As to licences to enter upon land, see title Real Property 

and Chattels Real. 

(o) iI/e//or y. Tl (1874), L. R. 9 Q. B. 400. As to what may amount to 
reasonable notice, see Lowe y. Adams, [1901] 2 Ch. 598. 

p) Kerrison v. Smith, [1897] 2 Q. B. 445. 

( 7 ) Fitzgerald y. Firhank, [1897] 2 Ch. 96, C. A. For forms of leases and 
licences of fishery rights, see Encyclopcodia of Forms and Precedents, Vol. VII*» 
pp. 600 ei seq. 
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A lessee of a fishery under a covenant not to sublet nor assign the 
demised premises is not prevented from granting a limited licence 
to another person to fish if the covenant does not restrict him from 
subletting part of the premises (r). 

Sect. 11 . — Evidence of Title to Fisheries. 

Sub-Sect. 1. — lii/ Docit7n€}itart/ Evidence (s). 

1296. Title to a fishery may be sho^Yn by production of the 
grant with possession thereunder or by proving possession for 
sufficient time to raise the presumption of a lost grant or to give a 
statutory title {t). In many cases the grant of the fishery is an 
ancient deed, and when a question arises as to what passes by the 
grant it can be explained by modern user (it). The words “ fishery or 
several fishery” are sufficient to pass the right to a fishery (t-) ; so, 
too, the word “weir,” or something of that kind (a-), and if the grantor 
had the soil under the fishery the soil will pass by such a grant, 
because the owner of a fishery, in the absence of evidence to the 
contrary, is presumed to be the owner of the soil (^/). A grant of a 
several fishery witli livery of seisin and a reservation of a quit rent 
is a grant of a corporeal hereditament (h). 

1297. When the grant is made by the Crown it is construed 
strictly against the grantee, and it passes nothing by implication (c), 
but a grant by the Crown of a definite stretch of a several fishery 
may still be a good grant of a several fishery in part of the river so 
included, though as to the other part the Crown had no several 
fishery to give (d). 

1298. In the case of non-tidal waters it is not necessary, though 
often very desirable, to trace the title to the fishery far back and 
to prove that it is an ancient one(c), but where the fishery is in 
tidal waters, if the grant is not forthcoming, it is imi)erative to 
show evidence of its existence before Magna Charta (f ), or such 
evidence as will raise a presumption that it was in existence as a 


Devonshire 


fr) Grove v. Portal, [1902] 1 Ch. 727. 

(a) As to documentary evidence in general, see title Evidence. 

(^) As to prescription under the doctrine of a lost grant, see title Easements 
and PuoFiTS A Phendre, Vol. XI., p. 204; and as to prescription generally, 
iUd., p. 2o0. 

(») Beaufort (Duke) v. Bivansea Corjxfrotion (1849), 3 Excb. 413 ; 

(Dnke)v. Patiimon (1887), 20 Q. B. I). 203, C. A. 

(y) London Ahlerniau v. Hasting (1057), 2 Sid. S; TJii'ockiinerton v. Truvy 
U555), Plowd. 145 ; Makohmon v. O'Dea (1803), 10 II. L. Cas. 593; Neill v. 
Devonshire (Duke) (i882), 8 App. Cas. 135; llanbifrg y. Jenkins, [1901] 2 Ch. 

('liA TTr» *•. lx » t IT ^ - - - - 



d) I la It burn V. Jtnkiits^ 

c) Compare Ghesterfiehl (Lonl) v. Harris, [1908] 2 Ch. 397, C. A. 

/) (1224-5) 9 Hen. 3; confirmed (1297) 25 Kdw. 1, c. 1; Goodtitle a. 
iarkery. Baldivin (1809), 11 East, 488; and see title Constitutional Law, 
Vol. YL, p. 484 ; Vol. VIE, p. 215. 
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What 

evidence of 
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necessaiy. 


sepaiate hereditament before that date. What amount of evidence 
IS necessary to establish this must depend greatly on the particular 
tacts of the case, but the evidence must be such as to establish that 
t le nsheiy has been dealt with as of right, as a distinct and separate 
property, and that there is nothing to show that its origin is 
modern (r/). Evidence of possession during living memory has been 
held sufficient to sustain a title founded on ancient documents (/i), 
and wlien the fishery is granted out by a Crown patent and is 
lollowed by sufficient user, it is sufficient evidence that the fishery 
was created before Magna Charta(0. 


Sub-Sect. 2.—% User, 

1299 . As a perfect documentary title is not sufficient to maintain 
an action against a trespasser or a person claiming an adverse right, 
when the title is in issue, it is necessary to give evidence of posses- 
sion under the documentary title (J). What amount of possession 
IS requisite must vary according to circumstances ; what may 
demonstrate it in one case may be quite inadequate in another. 
The character and value of the property, the suitable and natural 
mode of using it, the course of conduct which the proprietor might 
reasonably be expected to follow with a due regard to his own 
interests, are to be taken into account in determining the sufficiency 
of possession (/r). 


1300 . In proving possession it is not necessary to show acts of 
ownership over every part of the fishery, when it happens to be a 
connected and unbroken entity, for the owner of a fishery cannot 
be expected to jirove proceedings indicative of his ownership of 
every part of the fishery, and, if he show exercise of dominion over 
certain parts in accordance with a claim of title to the whole, such 
evidence may be decisive as to hisowmership of the whole fishery (/)• 
If though the fishery be an unbroken entity, a imum qjiicl, but the 
title to parts of it are distinct, acts of ownership in one part are 
not evidence of ownership of the whole (m). 

1301 . Ownership may be proved by old leases and counterpart 
leases. Evidence of payment of rent under such leases amounts 
to a clear and distinct evidence of possession (n). Demises by copy 


_ {</) ^fah■oImson v. (fDca (1863), 10 11. L. Cas. 503; Fdmr v. English Fisheries 
Sj)erial Commissioners (1870), 23 L. T. 732. 

(4) Ashworth v. Drowne (1800), 10 I. Ch. E. 42). 

(^) (122-1-5) 9 Ileii. 3; y. Devonshire (Duke) (1882), 8 App. Cas. 135, 
ISO ; and see (f Neill v. Alien (1859), 91. C. L. E. 132; Tighe v. tiinnott, [1897] 
1 I. E. 1-10. 

(^) Eeill V. Devonslare [Duke), supra, at p. 143; Blount y. Lauard (1888), 

cited [1891] 2 Ch. 081, n.. C. A. 

(A-) Lord Advocate v. Lovat {Lord) (1880), 5 App. Cas. 273, 288; Neill v. 
Devonshire {Duke), supra, at p. 105. 

(/) Jonesy. EVZ/mms (1837), 2 M. & W. 320 ; Neill y. Devonshire {Duke), supra; 
compare Lord Advocate v. Young, North British Bail, Co. v. Young (1887), 12 
App. Cas. 544. As to evidence of title of fisheries and other franchises within 
a manor, see title Copyholds, Vol. VIII., p. 7. 

(/h) Neill V. Devonshire {Duke), supra, at p. 151. 

(n) Bristow v, Cormican (1878), 3 App. Cas. 041; Neill y, Devonshire {Duke) 
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of court roll (o), licences (p), and possessory suits are likewise 
evidence. Actions against trespassers, even though judgment went 
by default of pleading ( 7 ), convictions (r), and accounts of ministers, 
receivers, and stewards showing receipt of rent or profit from the 
fishery (s), and surveys ( 0 , are admissible as evidence to prove 
possession. 

Land tax assessment books may be evidence of ownership of a 
fishery (rt)* In the case of poor rate assessments before 1874, only 
fisheries with the soil were rateable (5). Many other documents 
may be proof of possession on the general principles of evidence 
as to possession (c). In the case of fisheries in tidal waters, evi- 
dence of reputation is admissible, because the public interest is 
involved (d). 


1302 . Evidence of ownership of eyots and islands in a river raises 
a presumption of ownership of the soil of the river (c). Fishing by 
means of a weir or similar fixed engine is evidence of possession 
of some several fishery in or near those places (/). Weirs are 
evidence of ownership of a corporeal fishery (r/), and a grant of 
weirs is a grant not only of a mere right of fishing, but of a corporeal 
hereditament consisting not only of the soil in which particular 
weirs are constructed, l)ut of the soil over which the river fiows and 
uj)on which there is a right to construct weirs for the purpose of 
taking fish(/i), and such a grant may pass a continuous fishery (/)• 


(1HS2), 8 Apn. Cas. 135 ; Mnearave v. Inchsure Commissivncrs^X^l-^), L. R. 9 Q. 
I(i2. 

fo) n.-r;. V. Emersoi,, [1891] A. C. 0-19. 

{})) lUxjtvs V. AUni (1808), 1 Camp. 309; Xei(l v. Deronshlrc {Duke) (1882), 
8 App. Cas. 135, 102—107 ; Mainiall v. (1859), 5 (’. B. (n. s.) 850; Mills 

V. ('okheater Corporation (18()8), 37 L. J. (c. P.) 278, Kk. Ch. 

(7) Eeill V. Dc't'onshire [Dtthe), supra; Vootildv. Winch (1819), 2 li. it Aid. 
002; Cakraft v. (luest. ri898l 1 Q. B. 759, 0. A. ; Makolmsou v. O' Ika (1803), 
10 II. L. Cas. 593. 

W Hrnith V. Andreu's, [1891] 2 Ch. 078. 

A.-(i. Enarrsou, Exeter (\)r]ioration v. Warren (1844), 5 Q. B. 

T73; Pcrcival v. Xanson (1851). 7 Exch. 1; Doc d. Strode v. Seaton (1834), 
^A(l. AEl. 171. V A » 

(0 kxl(/ary. English Fisheries Speded ( Commissioners (1870), 23 L. T. 732. 

(«) Doe d. Strode v. Seaton, snj>ra ; Smith v. A)idren's, su)ira; Eahner 
■cUulretvs (1902), cited in Moore, History and Law of Fishei'ies, p. 147 ; II ilherfor 
V. Uearfietd (1877), 5 Ch. J). 709, 
d') Ilating Act, 1874 (37 & 38 Viet. c. 54); see also B. v. Ellis (1813), 1 

^ Hates and Bating. 

(f*) 8ee, generally, title Evidence, Vol. XIII. 

id) Aei7/ V. Devonshire {Duke'), supra, at p. 180; Cedcraft v. Ouest, supia, 
^here proofs of deceased witnesses were admitted. 

[e] Halo de Jure Maris, Part L, c. 0 (Hargrave, Law Tracts, p. 30) ; see 
also (freat Torrirujton Commons Conservators v. Moore Stevens, [1904] 1 Ch. 


V. 

ee 


if) Xedl V. Devonshire (Duke), supra, at p. 143 ; Lord Advocate v. Lovat {Lord) 
(1880), 5 App. Cas. 273. 

(7) St. lienedkt Ilulm {Abhot) Case {EM-), Halo de Jure Mans, P^rt I., c. o 
(Hargrave, Law Tracts,]). 20). For meaning of “weir” in Salmon pishory 
Acts, see p. 609, yW. For other meanings, see Xeill v. Devoushirc (Duke), 
Malcohnson v. O'Dea, supra; A.-<i. v. Emerson, supra. 

CO Eanhurp V. Jeukius, [1901] 2 Ch. 401. 

(t) (iahbeit V. Clancy (1845), 8 1. L. R. 299. 
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Sect, 11, 

Evidence of 
Title to 
Fisheries. 


V navigable rivers at the time of the passing 

0 the Salmon hishery Act, 1861 (j), is strong evidence of th? 

frm ’because the statutes relating to weirs (k) 

horn Edward III s reign and onwards made weirs, which were not 

m existence in the time of Edward I., illegal. Cutting weeds, 
building piers, taking gravel, fencing off drinking places for cattle, 
piotectnig the banks by stakes, if done by the owner of the fishery, 
are evidence of the ownership of the soil (1). ^ 


User by 
public. 


1303. In the case of tidal waters, once it is shown that the water 
■vas made a several fishery before Magna Charta, no length of user 

because the public cannot 
presciibe for a, profit a prcndrr ui alieno solo, nor can they acquire 

it under any Statute of Limitation, and an incorporeal right of 
fishery cannot be abandoned_ because it can only pass by deed (m). 

y tho public, sufficient to raise a presumption of a similar 
usage loin time immemoral, will not avail to displace a prescriptive 
light supported by written title and long possession (/?), 

In tida and in non-tidal several fisheries user by the public will 
fi? ^ public a right to fish (o), but it may be evidence 

^ fishery is not in the person asserting a 

paper title to it (p). ^ ^ 


User by 

indefinite 

bodies. 


User by 
riparian 
owners. 


1304. Lsei by uncertain and fluctuating bodies, as inhabitants 

0 a own etc., has the same weight as acts by the public, but user 

oy dehnite bodies, such as copyholders, may establish a right to 
a common of fishery (q), 

1305. ^Mien a claim is set up by a riparian owner as against the 
ownei or a several fishery, the former must show that the exercise 
ot the riparian right has been exclusive of the owner of the fishery, 

^ latter had also regularly fished there would 

f riparian 2)resumption did not arise, but that the 

oimei had only a common of fishery (r), or w^as a tenant in 
common of the fishery or a trespasser (. 5 ). 


(./) 24 & 25 Yict. c. 109. 

®^at. (1371) 45 Edw. 3, c. 2; stat. 
obsoil repealed as being 

ssi ^ '■ 

(l'S6), 1 Term Rep. 358; Ilanhury v. 
V. [1891] A. C. 049, 660. 

at p IM 8 App. Cas. 135,;;erLordSELBOl!NE, L.C., 

(t)ut-e), s/ipra, at p. 156. 

n^on o “"R"' (i" tidal waters); SmiU v. Aiictreirf, 

L1891J 2 th. bih; Bhwut V. Za/yrm/ (1888), cited [1891] 2 Ch. 681, n., C. A. 

(non-tidal river) ; I'ery v. Tlmridon (1889), 23 L. E. Ir. 402. 

(p) hlouvt V. Laijard, su)>ra. 

M See title Commons, Vol. lAZ, pp. 470, 491. 

{r) W uterford I-nhery Didrirt Coiiserratars v. CoiiaolZ/ (1889), 24 I. L. T. 7 ; 
compare Jlindson v. Ashby, [1896] 2 Ch. I, 9, C. A. 

(«) Beau, nan v. Kinset/a (1859), 11 I. C. L. E. 249, Ex. Ch. 
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Sect. 12 . — Rights and Obligations of Openers of Fisheries and 

Others. 

1306 . The owner of a fishery has the right to a free passage for 
fish to his fishery and a right to catch every fish finding its 
way there which he can by art or industry, but he must not 
obstruct the passage of fish up or down the river in a manner not 
essentially necessary to the exercise of the right of catching fish (0, 
nor do anything which may cause the water on his land to inundate 
his neighbour's fishery (u). A riparian owner who is not the 
owner of the fishery ex adverso his land must not make erections 
on the bed of the river which may damage the fishery (h) ; but he 
may fence in drinking places for his cattle and do works to the 
banks reasoanbly necessary for the protection and enjoyment of his 
land(c). No one has any right to pollute the water of a several 
fishery (d). If the fishery be a public one, pollution, being a 
nuisance, cannot be prescribed for against the public (c), and if it be 
a several oyster fishery created under the Sea Fisheries Act, 1868, 
or a private oyster bed, it is protected by the Sea Fisheries Act, 

1868 a). 


Sect. 13. — Ownership of Fish Caught and Larceny, 

1307 . There is no absolute property in living fish other than 
oysters, mussels, and cockles on certain lands, for fish are wild 
animals, and are not goods and chattels ; but there may be a 
qualified property in them as in other wild animals (y). 

1308 . Unless reclaimed in possession, as in a tank, stew or net, 
fish are not the subject of larceny at common law, but in other cases 
they are the subject of larceny by statute (h). 


7 : Burktr v. 


(t) HamiUou v. Doneqal (Marquia) (1795), 3 Ridg. Pari. Rep. 207 ; 

FaifUmer (1898), 79 L. T. 24. 

o) Courhuy v. doUet (1097), 1 Ld. Raym. 272 (removing a dam). 
h) Bridyea v. Iliyhton (180o), 11 L. T. 053. 

(c) JIanbury v. Jeh/dns, [1901] 2 Ch. 401. 

[d) Aldrefs Case (1010), 9 Co. Rep. 57 b, 59 a. As to easement to pollute 
water, see title Ease.ments axi> Piioi -its a Phendkk, Vol. XI., p. 317. As to pol- 
lution of water generally, see title.s Nuisance; Waters and Watercourses. 

V. JJ^rrninyhdm liorough (^outidl (ISoN), 4 K. ct J. i)2H ; Unblev 


((ton Local Board 

Do G. jNI. & G. 


Load liourd uf Health (1.SG2), G L. T. 778 ; A.-d. v. I. 
of Health (1850), 2 Jur. (n. s.) 180 ; (>ldaker\. Hunt (1855), 0 
C. A.; Fitzyf-rald v. Firbaidc, [1897] 2 Ch. 90, C. A. 

(/) 31 & 32\ict. c. 45, ss. 57, 58; Foster v. Warblinifton Urban Coaac//, 
! K. B. GI8, C. A. ; see judgment of Walton, J., S. C. (1905), 21 
f ' title Nuisance. 

{•j) See title Animats. Vol. I., p. 305; Child v. OreenhiU (1039), Cro. Car. 
A. V. (1704), 3 Salk. 291. There is not sufficient property in fa.sh 
ne.iily enclosed in a net to maintain an action of trespa.'^s against a person who 
prevents their capture ( v. Hichens (184-1), 0 Q. 15. 000). As to ownership 
P^^P^^’ty m oj'sters, mussels, and cockles, see Sea Fisheries Act, 1008 
Viet. c. -15), ss. 51, 52, 55; Sea Fisheries Act, 1884 (47 & 48 \ict. 
f n, 8. 1 ; and p. 020, 7 ^ 05 ^. 

(/O 2 East, P. (J. 010. See title Animals, Vol. I., p. 370 ; Greye^a Case (1594), 
wen, 20; Paterson’s Fishery Laws, 2nd ed., ch. 5; B. v. SYeer, supia. 
*3ee, also, title Criminal Law and Procedure, Vol. IX., p. 041. 
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590 


Fisheries, 


Sect. 13. 

Ownership 
of Fish 
Caught and 
Larceny. 

Dead fish. 

Taking and 

destroying 

fish. 


Seizure of 

fishing 

implements. 


1309. Dead fish are the subject of larceny, for when found and 

killed they become the absolute property of the owner of the fishery 

or of the person in whose possession they rightfully are (i). In the 

case of capture and killing by trespassers they are not the subiect 
of larceny (k). 

1310. Everyone who unlawfully and wilfully takes or destroys 
any fish in any water which runs through or is on any land 
adjoining or belonging to the dwelling-house of the owner of such 
water or to the person having a right of fishery therein, is guilty of 
a misdemeanour ; but if the offender was taking or destroying, 
or attempting to take or destroy, the fish in such water by 
angling between the beginning of tlie last hour before sunrise and 
the expiration of the first hour after sunset he is only liable to a 
fine not exceeding £5 (1). 

Everyone who unlawfully and wilfully takes or destroys, or 
attempts to take or destroy, any fish in any other water, but in 
water which is private property or in which there is any private 
right of fishery, is liable to pay, over and above the value of the fish 
taken or destroyed, a sum not exceeding i*5, hut if the offender was 
angling between the beginning of the last liour before sunrise and 
the expiration of the first hour after sunset he is only liable to pay 
a sum not exceeding £2 (m). 

In the case of an ofi’ender against the provisions of the Larceny 
Act, 1861 (//), the owner of the ground, water, or fishery where 
such ofiender shall be found, his servant, or any person authorised 
by him, m^y demand from such offender any rod, line, hook, net or 
other implement fur taking or destroying fish which are then in his 
possession, and on his refusal to deliver them up may seize and 
take them from him for the use of such owner. 

If, however, the ofiender was angling between the hours above 


{i) n. V. Mallison (1902), 86 L. T. 600,^ C. C. E. Fish caught in the high seas 
are the propert}" of the owner of the fishing vessel on which they were landed. 

^ (/.’) See title Animals, A^ol. I., p. 371. Under the Salmon and Freshwater 
Fisheries Acts, poachers are in some instances liable to forfeit the fish they have 
caught (Salmon Fishery Act, 1861 (IM A 25 Viet. c. 109), ss. 12. 14, 15, 17, 21 ; 
Salmon Fishery Act._ 1865 (28 & 29 Viet. c. 121), s. 64 ; Freshwater Fisheries 
Act. 1878 (41 & 42 Viet. c. 39), s. 11 ; Freshwater Fisheries Act, 1884 (47yi 48 
^ ict. c. 11), s. 1). The fish so forfeited are disposed of as the court directs 
(Salmon and Freshwater Fisheries Act, 1892 (55 & 56 Viet. c. 50), s. 4). 

(/) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 24. “Take” here means 
“catching,” and manual possession is not required (IL v. Olorer (1814), 
Euss. & Ey. 269, C. C. E.). The term “ fish ” iu this Act is used in its ordinary 
popular sense and includes shell-fish {Cfn/yill v. Thwaite (1885), 33 AV. E. 581 
(freshwater crayfish) ). The term “water” includes tidal and non-tidal water 
[Pdluj V. Birclt (1867), 8 B. & S. 336). “ Adjoining” means “in actual contact 

with” (//. Y. Iloihje^'i (1^29), Alood. & AI. 341). 

(j») Ijarceny Act, 1861 (24 & 25 Viet. c. 96), s. 24. For meaning of teitns 
“fish” and “water,” see note (/), mjtra. On a prosecution for an offence 
against the Larceny Act, 1861 (24 & 25 A'ict. c. 96), s. 24, it is sufficient to prove 
that the offence was committed, when the boundary of any parish, township, oi 
Till is in or by the side of the water, either in the parish, township, or vill 
named in the indictment, or information, or in any parish, township, or 
vill adjoining thereto (ihuL). See also title Criminal Law and Procedvke, 
Yol. IX., p. 641. 

(ji) 24 & 25 Viet. c. 96. 
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mentioned, the taking from or delivery up by him of any implement 
used by anglers exempts him from the payment of any damages or 
a penalty for angling (^>), 

An offender not being an angler in the daytime may be 
immediately apprehended without a warrant by any person and 
forthwith taken before a neighbouring justice of the peace ip). 

Everyone who steals any oysters or oyster brood from any oyster 
bed laying or fishery being the property of any other person, and 
sufficiently marked out and known as such, commits a felony, and 
is liable to be punished as in the case of a simple larceny. Every- 
one who unlaw^fully and wilfully uses any dredge or any net, 
instrument, or engine \vhatsoever within the limits of any such 
oyster bed laying or fishery for the i^urpose of taking oysters or 
oyster brood, though none be taken, commits a misdemeanour, and 
is liable to imprisonment for any term not exceeding three months 
with or without hard labour (7). 

It would seem that it is a felony punishable as a felony at common 
law to steal oysters, mussels or cockles, in or on any oyster, mussel 
or cockle bed within the limits of a several oyster, mussel or cockle 
fishery granted under the Sea Fisheries Act, 1868, or oysters in or 
on any private 03'ster bed, and sufficienil}' marked out or sufficiently 
known as such, because such fish are the absolute property of the 
grantee or of such owner, and are deemed to be in his actual 
possession for all purposes civil or criminal (r). 


Sect. 13. 

Ownership 
of Fish 
Caught and 
Larceny. 

Arrest of 
night-fisher. 

Stealing : — 

(i.) Oysters ; 


(ii.) Mussels, 
(iii.) Cockles. 


Part IV. — Fisheries in Relation to Navigation. 

1311 . Where the right of navigation exists, though it is simply Navigation 
a right of way (a), yet it is a right which takes precedence over the 
right of fishing, and the navigator may place his ship in a fishery 
and stay there as long as reasonably necessary for tlie purposes of 

[o) Larceny Act, 18G1 (21 (fc 2.0 Viet. c. 9{>). s. 2,0. A tenant of a fishery ha.s 
no power to seize fishing tackle unless autliorised by the owner, and no person 
iB entitled to take the fish caught by the oftendor e-xcept they be the subject of 
aneny at coinuion law ; see Patei'soii's Fisliery Laws, 2nd cd. at ]>. -0. When 

of an offender no more force than is neces'^ary must bo used 
Wt i^doin V. Ilodnoh (1833), 3 Tyr. 811 . 'J'he term “ angling” does not include 

Vi^ 1 lines consisting of two pegs driven into the ground with lines 

^ attached (Parnard v. Roberts (1907). 96 L. T. 648; 71 

F. 2i7). ^ ^ 

Act, 18G1 (24 & 25 Viet. c. i)G, s. 105). As to arrest without a 
see title Cuimikal Law and ritocEDUiiE, Vol. IX., 

pp. oUt) tt veq. 
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art n . navigation, but he must not act wantonly or maliciously so as to 

HpS In exercise of his right the 

NSSnn let his vessel ground on the fishery so as to 

— ■ do damage, unless in the course of her navigation it becomes 

necessary so to do (c). If he acts negligently in this respect he may 

be sued at common law, or his ship may be arrested in an admiralty 
action (d), 

Kemedy for 1312. Fisheries must not be carried on so as to be a nuisance to 

of Davig^on. (r), but the navigator must not damage the fishery or 

abate an obstruction unless it does him some special injury beyond 
that which is suffered by the rest of the public (/). His remedy is 
by indictment (j(). Erections in the soil, originally not nuisances 
to navigation, may become so owing to the navigable channel 
changing its course, because, unless authorised by statute, they can 
have been erected in navigable waters subject only to the 
paramount right of navigation (A). 

Rights of 1313. An exception to the rule that the right of navigation is 

Ashing boats. right of fishing is made in favour of sailing 

fishing boats. All vessels under way must keep out of the way of 

sailing vessels or boats fishing with nets, lines or trawls, when such 
latter vessels or boats are not obstructing a fairway used by vessels 
other than fishing vessels (i). 

This rule applies to shi 2 )s of all countries when, navigating 
within the territorial waters of this kingdom in which the Collision 
Eegulations, 1910, ai)ply, and to vessels of Great Britain, the 
Argentine Bepublic, Austria-Hungary, Belgium, Brazil, Bulgaria, 
Chili, China, Costa Eica, Denmark, Ecuador, Egypt, France, 
Germany, Greece, Guatemala, Italy, Jai^an, Mexico, the Nether- 
lands, Norway, Peru, Portugal, Eoumania, Eussia, Siam, Spain, 
Sweden, Turkey, the United States, and Venezuela, when navigating 
the high seas outside the territorial limits (A-). 


(b) A7Wit. (180S), 1 Camp. 517, n. 

(r) The Odana Stella (1887), 6 Asp. M. L. C. 182; Colchester Corporations. 
Broohe{\Ub\'l Q. B. 389 ; see, also, The Bien (1910), 27 T. L. E. 9. 

{<!) J he Su-i/tj [1901] P. 168. As to arrest of ship, see title AdmiR/VLTY, 
Vol. I., pp. 81 et seq. 

(e) Colrheder Corporation v. Broohcy supra ; Hale de Portibus Maris (Har- 
greave, Law Tracts, p. 85). 

(/) WiUiamsx. TlV/rox (1838), 8 Ad. & El. 314: Dimes v. Tetley (1850), 15 
Q, B. 276, 283. ^ v / 

{(}) B. V. Betts (1850), 16 Q. B. 1022. 

(A) Williams v. Wileox, supra. 

(0 Collision Eegulations (1910), art. 6 (Statutor}^ Eules and Orders, 
1910, No. 1113); Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), 6.418; see, 
further, title Shipping and Navigation. 

(A) Ibid. 
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Part V. — Statutory Enactments Relating 
to Salmon, Trout, Char, and Freshwater 
Fisheries. 

Sect. 1. — Introduction and Definitions, 

1314. The salmon and freshwater fisheries have been the 
subject of numerous statutes for their regulation from the reign of 
Henry III. onwards. With the exception of Magna Charta, the 
Statute De Prerogativa Regis, and a few local Acts, tlie statutes of 
date prior to 1861 have been repealed, and these fisheries are now 
regulated chiefly by the Salmon and Freshwater Fisheries Acts, 
1861—1892, the Fisheries (Norfolk and Suffolk) Act, 1896, and the 
Salmon and Freshwater Fishery Act, 1907 (/)• 

One of the aims of the legislation from the first was to remove 
obstructions to the passage of fish up the rivers, and a fresh 
endeavour to effect this object was made by the Salmon Fishery Act, 
1861 (/a), which forbade the use of fixed engines which were not 
lawfully exercised at the time of the i^assing of the Act, and 
re(|uii’ed that fisliing weirs and fishing mill dams then lawfull}' in 
use were to be so constituted as to allow of the passage of fish. In 
conse(juence of these provisions it became necessary to ascertain 
what fishing machines were lawful, and by the Salmon Fishery 
Act, 1865 (//), a Commission was appointed to inquire as to the 
legality of all fixed engines, fishing weirs, and fishing mill dams in 
use within the limits of the Salmon Fishery Acts, 1861 and 1865. 

Ibe Commissioners thus appointed were required to give 
ceitificates for fixed engines, which are conclusive evidence as to 
then* legality, and, with regard to fishing weirs and fishing 
null darns and fixed engines, their duty was to remove, or j’ender 
incaimble of catching fish, such of them as they found to be illegal ; 
u they appear to have had no power to grant certificates as to the 
egahty of fishing weirs and fishing mill dams jo). 

the .statutes relating to these fisheries generally, there are various 
1 to particular rivers or localities, e.y., the Derwent (S &4 A^ct. 


Sect. 1. 

Intro- 
duction and 
Definitions.* 


Torridge (.'18 & .'39 Viet, 
cxc.) ; Thames (57 <Si 58 


Yf."-' - ; _ Haven (4(>Geo. .' 3 , c. xix.) ; Norfolk and Suffolk (40 & 41 ATct. 

^uid Verniew (18 Geo. 13 , c. 13 .’ 3 ) ; Solway (40 41 Viet. c. ccxl.) ; 

■Stour Elver (Essex) (4 & 5 Anu. c. local) ; Taw uu.l 

Viet c* 4 ^ ict. c. cxli. ; 50 & 57 Viet. c. 

Coinin' ’ Tweed, various public and local Acts : see report of Tweed 

kave ^ (l^iiHiamentary Papers, Vol. 40of 1840). Inasmuch as these Acts 

been V T b>cal application and vary considerably in their })rovi8ions, it has 

affectirn> detail in this article the regulations 

lo the river. For such regulations reference should be made 

Fisherip^ A question. Certain provisions of the Freshwater 

Fishprip*^ A 1884, apply to Norfolk and Suffolk (Freshwater 

, series Act, 1884 (47 iV 48 Viet c 1 i) « H\ 

24 <fc 25 Viet. c. 109 

« 28 &29 Viet. c. 121.' 


foi It f — ' 

{Duke) v. Drohan, [1900] 2 I. H. 101, a case under the 
k'iven bv tl (Ireland) Act, 180:3 (20 & 27 Viet. c. 114), s. 9, where a certificate 
bold to bn ^pooial Commissioners in 1800 as to the legality of a weir was 


hfbl ^ i 

to be conclusive 

f^-b. — XIV. 


against all the world as to such legality. 


History of 
statutory 
regulations 
as to salmon 
and fresh- 
water fish. 

Object 
of legislation 


Special Com- 
missioners of 
English 
Eisheries. 


Q Q 
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Under the Salmon Fishery Act, 1865 (|;), salmon fishery districts 
\vere created and regulated by boards of conservators. In 1878, 
fishery districts and boards of conservators for trout and char 
fisheries were sanctioned, and numerous provisions relating to salmon 
were applied by reference to trout and char(g'). In 1884 the coarse 
fish were dealt with by the Freshwater Fisheries Act, 1884(?'), in 
the same way. There may be boards of conservators having power 
as to salmon, boards of conservators with powder as to trout and 
char, and boards of conservators with power as to coarse fish (s). 

By the Salmon and Freshw^ater Fisheries Act, 1907 {f\ the 
Board of Agriculture and Fisheries has powder, on the application 
of certain persons, to abolish any board of conservators and to 
create a fresh board with all the powders of the Salmon and Fresh- 
water Fisheries Acts or such modifications thereof as the Board of 
Agriculture and Fisheries may determine (w)- 

1315. “ Salmon ” includes all migratory fish. of the genus salmon, 
whether known as salmon, cock or kipper, kelt, laurel, girling, 
grilse, botcher, blue cock, blue pole, fork tail, mort, peal, herring 
peal, may peal, pugg peal, harvest cock, sea trout, white trout, 
sewin, buntling, guiniad, tubs, yellow fin, sprod, herling, whiting, 
bull trout, whitling, scurf, burn tail, fry, samlet, smoult, smelt, 
skirling or scarfing, parr, spawn, pink, last spring, hepper, last 
brood, gravelling, shed, scad, blue fin, black tip, fingerling, brand- 
ling, brondling, or by any other local name (a), 

1316. “ Young of salmon ’ ’ includes all young of the salmon species, 
whether knowui by the names of fry, samlet, smoult, smelt, skirling 
or skarling, par, spawn, pink, last spring, hepper, last brood, 
gravelling, shed, scad, blue fin, black tip, fingerling, brandling, 
brondling, or by any other name, local or otherwise (a). 

1317. “ Eiver ” includes such portion of any stream or lake with its 
tributaries, and such portion of an estuary, sea or sea coast as may 
from time to time be declared by the Board of Agriculture and 

Fisheries to belong to such river (/;). “ Salmon river ” means any 

river as above defined frequented by salmon or young of salmon (c). 

1318. “Freshwater fish” for the purposes of the Freshwater 
Fisheries Act, 1878, includes all kinds of fish (other tlian pollan, 

(p) 28 & 29 Viet. c. 121, 

Iq) Freshwater Fisheries Act, 1878 (41 & 42 Viet. c. 39). 

(r) 47 A 48 Viet. c. 11. 

(s) The Salmon and Freshwater Fisheries Acts are a good example of the 
confusion that is caused by legislation by reference. 

(/) 7 Edw. 7, c. 15. 

((/) IhitL, s. 2 ; and see p. 598, post. 

(o) Salmon Fishery Act, 1861 (24 & 25 Viet. c. 109), s. 4. 

(5) Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), ss. 3, 4, 5. As to what 
may be described as a tributary of a river, see Merricks v. CadwaUader (1881)» 

51 L. J, (m. c.) 20 ; Hall v. Reid (1882), 10 Q. 13. D. 134, n. ; Harhottle v. Terry 
(1882), 10 Q. 13. L), 131; Geoi'ye v. Carpentei', [1893] 1 Q. B. 505; Evans v. 
Oirens. [1895] 1 Q. B. 237 ; Stead v. Nicholas, [1901] 2 K. B. 163; Moses v. 
lygo, [1906] 1 K. B. 516; ('ook v. Clarehorongh (1903), 70 J. P- 252. As to 
ris ers generally, see title "Wateks and "Watekcouhses. 

{r) Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), s. 3. 



Part V. — Statutory Enactments Relating to Salmon etc. 


trout, char, and eels) which live in fresh water, excejit those hinds 
which migrate to or from the open sea (^Z), For the purposes of 
the Freshwater Fisheries Act, 1884 (e), the term means any fish living 
permanently or temporarily in fresh ^vater exclusive of salmon (/). 

Sect. 2. — Supervision of Fisheries. 

1319. The general superintendence of salmon and freshwater 
fisheries throughout England is vested in the Board of Agriculture 
and Fisheries (^). To effect this the Board has power to appoint 
inspectors, and settle their duties {h). These inspectors must make 
reports to the Board containing a statistical account of the salmon 
and freshwater and sea fisheries over which the Board of Trade had 
jurisdiction in 1886, with such other information as may be 
collected, and suggestions for their regulation and im^irove- 
ment(0; and these reports the Board must lay annually before 
Parliament ( j). 


Sect. 3. — Powers and Duties of the Board of Agriculture and Fisheries 
under the Salmon and Freshwater Fisheries Acts, 1861 — 1892. 


Sub-Sect. 1 . — As to Bis//en'es. 

1320. When the owner of a fishery or a board of conservators 
desires to attach a fish pass to a dam in existence in 1861 the 
Board of Agriculture and Fisheries has power to consent thereto, 
and to approve the form and dimensions of such pass, provided no 
injury be done to the milling power, or to the supply of water to or 
of any navigable river, canal, or other inland navigation. This 
consent cannot be given unless the owner of the dam agrees, or 
the Board has heard and considered his objections (A ). 

If it appears tliat it is not possible to attach a fish pass to the dam, 
the Board, on petition by the owner of the fishery or by the board of 
conservators to be allowed to purchase so much of the bank adjoin- 
ing the dam as may be necessary, and after certain formalities 
have been jierformed, may, by jirovisional order, empower the 
owner of the fishery or the board of conservators to [mi in force the 


as amended 


('0 Freshwater Fisheries Act, 1878 (41 & 42 Viet. c. 89), .s. 11, a^ 
tjyl'resh water Fisheries Act, 1880 (49 & oO Viet. c. 2), s. 1. 

M 4, A^HViet. c. 11. ^ 

[} ) /hid., s. (i. 

(/y) Board of Agriculture and Fisheries Act. lOOd (a Kdw. 7, c. dl), tr 
emni.’' the powers and duties of the Board of Trade under the Salmon 

l^i^heries Acts and the Norfolk and SufVolk Fisheries Acts 

•iculturo 


ane- 

and 


almoii and 

. (24 & 25 Viet c. am), e. -32. The reportsaro 

enc P^uited as a Parliamentary paper. Be.'iides the general superintend- 

Hftl Beard has certain definite statutory iK>\vers for the regulation of 

' h-eshwater fisheries. Many districts of the kingdom are also under 
Frf> boards of conservators appointed under the yalmon and 

{l\ f'i-'^hery Acts, as to which see j). 594, anfr, and pp. (iOO et stq,, post. 

Salmon Fishery Act, 1861 (24 & 25 ^^ict. c. 109), ss. 23, 24. 

Q () 2 
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Sect. 3. 

Powers and 
Duties etc. 

Obstructions 
to passes. 


powers of the Lands Clauses Consolidation Acts(/) with regard to 
the purchase of land otherwise than by agreeraent(?n). 

In the case of certain new obstructions to the passage of fish and 
of certain alterations in existing obstructions, the Board is to 
appiove the form and dimensions of the fish passes to be placed at 
these obstructions and, on failure to carry out the Board’s require- 
ments in this respect, may cause the work to be done and may 
recover the expenses in a summary manner from the person in 
default {n). The Board has power to approve and certify any fish 
pass that now is or hereafter shall be constructed, if they are of 
opinion that it is efficient in all respects and for all purposes as if it 
had been constructed under the Salmon Fishery Act, 1861, with 
the consent and approbation of the Secretary of State (o). 

On the application of a board of conservators stating that a fish 
pass or free gap within their district is in their opinion capable of 
improvement, the Board may direct any alteration, or direct a new 
fish pass or free gap to be made in another site, provided no injury 
be done to tlie supply of water to or of any navigable river, canal, 
or other inland navigation (p). 


Approval 
of gratings. 


1321. The Board of Agriculture and Fisheries is the authority 
to approve of the gratings which have to be placed over artificial 
streams to prevent the descent of salmon (q). When gratings are 
constructed under the powers of the Salmon Fishery Act, 1873, 
the Board of Agriculture and Fisheries has power to cause any 
watercourse, mill race, cut, leat, or other channel to be widened at the 
expense of the board of conservators for the district, so far as is 
necessary to compensate for the diminution of tlieflow of water; or 
if this be not done, the Board must take some other means to 
prevent the How of water being prejudicial!}^ diminished or other- 
wise injured (r). The Board also has power to approve means for 
preventing the ingress of salmon into streams in which they, or 

their spawning beds, are, from the nature of the channel, liable to 
he destroyed (.s). 


To alter 

fishery 

districts. 


1322. On due application by a board of conservators of a salmon 
fishery district, the Board of Agriculture and Fisheries may, by 
their certificate, enlarge, reduce, or alter the district, either by 
uniting it with any other district or districts, or combining it with 
any other part or parts of a district or districts, or by severing any 


(0 Lands Clauses Consolidation Act. 18-15 (8 & 9 Viet. c. 18) ; Lands Clauses 


KX, I 9 T IVI. luj y xjaiiuo ^Xaxaiiuil UI K.OSIS) ACl, iOr/t/ 

Vict. c. 11). As to these powers, see title Compulsory Purchase of Land 
AND Compensation, A'ol. VL, pp. 1 et seq. 

(m) Salmon Fishery Act, 1873 (30 & 37 A^ict. c. 71), ss. *19, 50, 

(r) Salmon Fishery Act, 1861 (24 & 25 A’ict. c. 109), s. 25; Salmon Fishery 
Act, 1873 (36 & 37 A'ict. c. 71), s. 46. 

(o) Salmon Fishery Act, 1873 (36 A 37 Vict. c. 71), s. 52. 

(/d Salmon Fishery Act, 1865 (28 & 29 A'ict. c. 121), s. 32. 

(7) Salmon and Freshwater Fishei ies Act, 1886 (49 & 60 A'ict. c. 39), s. 3; 
)Salmon Fishery Act, 1861 (24 & 25 Ykt c. 109), s. 13. 

(r) Salmon Fishery Act, 1873 (36 & 37 A'ict. c. 71), ss. 58, 59. 

(s) Ibid., s. 60. 
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part from such district and forming it into a separate district, or h. 

uniting it with any other district, or by adding to such district any Powers and 
place not yet included in any district (t). When the effect of this Duties etc. 
certificate is to include an additional portion of a county in tlie dis- 
trict, the Board must appoint additional members to the existing 
board of the district. When the effect is the reverse, the Board 
has to specify the reduction to be made in the number of members 
representing that county (a). 

On the application of a county council comprised or partly 
comprised in a fishery district, the Board may, after certain 
requirements have been fulfilled, alter the number of conservators 
to be appointed for all or any counties comprised or partly comprised 
in such district (h). 


1323. The Board of Agriculture and Fisheries may consent to Powers as 
the mortgage of licence duties and other property of boards of to licences, 
conservators for the purpose of' defraying costs, charges, and 
expenses to be incurred under the Salmon Fishery Acts, 1861 and 
1865(c), and may sanction the scale of licence duties for fishing 
weirs, fishing mill dams, putts, putchers, fixed nets, and other 
fixed instruments or devices, movable nets, or other movable 
instruments or devices, rods and lines, and for the general licence 
for owners of a several fishery (d), and approve the form of licence 
to he issued under the Salmon Fishery Act, 1861 ; and the Board 
may from time to time consent and ap|)rove of the variation of the 
scale of licence duties in force in a district, and, for the purpose of 
improvements to he made for facilitating the passage of salmon, 
ma}'’ sanction additional licence duties of 25 per cent, throughout 
the district (c). 


1324. All i)ye-laws made hv a Ijoard of conservators have to be Approval of 
approved b}' the Board of Agriculture and Fisheries. Before i>yc-iiiwsof 


conservators. 


doing so the ]3oard must hold an imjuiry if an owner or occupier 
of a fishery or any licensee gives notice of objection to certain 
hye-laws and com[)lies with the statutory requirements in this 
iespect(/); but the Board appear to have no power on their own 
initiative to annul a hye-law once aptiroved. 

1325. In salmon iishery districts the Board has power to approve Aaio close 
the exemption of the whole or any part of the district from the 
close time (15th ^larch to 15th June) for all or any kinds of fish, 
other than pollan, trout, char, and eels, which live in fresh water, 
except tliose kinds which migrate to or from the open sea (*/). 


(0 J^aiinon Fishery Act, 1873 (3(> A : 

0^1 IhiJ ^ a ' ' 


!i7 Viet. c. 71), s. o. 



• • • \ 
xin.). 

ishory 


ishery 


ss. 25, 0 1 


tukou to bye-liiws as to closo 


.ia > ic'c. c. j, s. 

"J Nilinon Fishery Act, 1873 (3(i A 37 Viet. c. 71), 

Till f * 8. 41. Ohjectioii can only be taki 

» , noth mesh, and netting at the mouths. . 

y/) i’l-oshwater Fi.sheries Act, 1878 (41 A 42 Vi(;t. c. 311). s. 1 1 (7) ; Ireshwater 
Act, 1886 (40 A 50 Viet. c. 2l, s. 1 ; and see p. 015, pod. 
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Fisheries. 


Sect. 3. 

Powers and 
Duties etc. 

As to 

appointment 
of officer. 


Powers of 
Boai d as to 
trout and 
other fresh- 
water fish. 


Power of 
Board to 
make 

provisional 

orders 

regulating 

fisheries. 


Procedure. 


1326. The Board of Agriculture and Fisheries have power to 
appoint in writing an officer to see that the provisions relating to the 
consignment of salmon trout and char between the 3rd September 
and 1st February are not evaded (h), 

Sub-Sect. 2. — As to Trout and Char and Freshicater Fish other than 

Salmon. 

1327. The Board of Agriculture and Fisheries have the same 
powers with regard to the formation, alteration, confirmation, and 
dissolution of fishery districts for trout and char, and districts for 
freshwater fish other than salmon, and for the appointment and 
supervision of the powers of conservators, as they have with regard 
to salmon fishery districts and conservators (i). 

Sect. 4. — Powers and Duties of the Board of Agriculture and 
hisheries under the Salmon and Freshwater Fisheries Act, 

1907. 

1328. By the Salmon and Freshwater Fisheries Act, 1907 {If 
Board of Agriculture and Fisheries are em])Owered upon the 
application of a board of conservators constituted under the 
Salmon and Freshwater Fisheries Acts®, or of a county council, 
or of the owners of one-fourth in value of the private fisheries 
n'oposed to be regulated, or of a majority of the persons holding 
icences to fish in public waters within the area of the proposed 
order, to make a provisional order for the regulation of salmon 
or freshwater fisheries, or either of them, within any area® 
other than in w'aters in which the Board have licensed the business 
of artificial propagation or rearing of salmon or trout (///.) • 

If the Board consider that a primd facie case is made out by the 
applicants for the making of an order the}^ must hold a local 
inquiry, and, if satisfied of the proj^riety of making an order, 
prepare a draft order and give certain notices, in some newspaper 
in general circulation within the area to \vhich the draft relates, as 
to the time wdthin and the manner in which notice of objections 
to the draft order are to be lodged and as to where copies of the 
draft order can be inspected and obtained («). After the receipt of 


(//) Salmon and Freshwater Fisheries Act, 1892 (55 & 56 A^ict. c. 50), s. 3. 

(0 Freshwater Fisheries Act, 1878 (41 & 42 A^ict. c. 39), s. 6; Freshwater 
Fisheries Act, 1884 (47 & 48 A'ict. c. 11), s. 2. The Salmon Fishery Acts. 1861- 
1876, contain no powers for the dissolution of fisheiy districts. 

(/r) This Act does not apply to the river Tweed, as defined by bve-law under 
the Salmon Fisheries (Scotland) Act, 1862 (25 & 26 A'ict. c. 97), or to its 
tributaries. As to special legislation relating to the Tweed and other rivers, 
see p. 593, ante. 

(/) Salmon and Freshwater Fisheries Acts, 1861—1892, and the Fisheries 
(Norfolk and Suffolk) Act, 1896 (59 & 60 ATct. c. 18); see Salmon and Fresh- 
water Fisheries Act, 1907 (7 Edw.‘ 7, c. 15), s. 8 (3). 

(?n) Salmon and Freshwater Fisheries Act, 1907 (7 Edw. 7, c. 15), ss. 1, 2 (4), 3. 
Provisional orders have been made as to the Usk (Usk Fisheries Provisional 
Order Confirmation Act, 1908 (8 Edw. 7, c. cxl.) ) and the AVve (AVve Fishenes 
IVo^nsional Order Confirmation Act, 1908 (8 Edw. 7, c. cxli.)\ 

(h) Salmon and Freshwater Fisheries Act, 1907 (7 Edw. 7, c. 15), s. 4 (1). 



Part V. — Statutory Enactments Relating to Salmon etc. 


599 


any objections to the draft order the Board may, if they think it 
expedient, and must, if any county council having authority within 
the area of the proposed order object, hold a local inquiry with 
respect to the objections, and after considering the objections and 
the report of the officer who has held the inquiry (if any) the Board 

must settle the terms of the draft order (o). 

Any provisional order made by the Board must be submitted to 
and confirmed by Parliament before it has any force. Once the Bill 
confirming the order is pending in either House of Parliament the 
Board is powerless to revoke it or any part of it, but it is open to 
any person to petition against the order, and the order is then 
referred to a select committee, at which the petitioner is allowed to 
appear and oppose as in the case of private Bills (p). 

An original order can be repealed, altered, or amended only by 
a further provisional order made by the Board in like manner as 
the original order and confirmed l)y Parliament (q). It would 
seem that the Board cannot on its own motion promote a 
provisional order to alter or repeal an original order, and a board 
of conservators constituted under tlie Salmon and Freshwater 
Fisheries Act, 1907 (rl, cannot effectively move the l^oard for a pro- 
visional order affecting an original order (.s). 


1329 . A provisional order may provide for (0 ^ — 

(a) Defining the area within which the order is to apply. 

(b) The constitution and incorporation of a board of conservators. 

(c) The application to a board of conservators and the area so 
defined, either with or without modification, of all or any of the 
provisions of the Salmon and Freshwater Fisheries Acts with 
respect to boards of conservators and fishery districts. 

(d) The imposition, collection, and recovery of contributions to 
be assessed on private fisheries regulated by the order or on the 
owners or occupiers thereof. 

(e) Powers for the conservators to erect and work on the foie- 
shore (u) specified in the order fixed engines for salmon upon certain 

conditions. 

(f) The modification, with relation to the fisheries within theaiea, 
of any of the provisions of the Salmon and Freshwater b isheiies 
Acts or of any local Act which relates to the regulation of fisheries. 

(g) The aljolition of any l)oard of conservators established undei 
the Salmon and Freshwater Fisheries Act within the area, and ihe 
transfer of their property and liabilities to the board of conservatois 

('d Salmon and Frephwater Fisheries Act, 1907 (7 Ldw. 7, c. 1.3), s. 
ip) Ihifi, B. 0 (1), (2), (;i). As to such procedure, see title Pakliament. 

(v) 8. 0 (4). 

(r) Ihiil, such boards, see p. 007, post. i i-. i 

(«) Only boards of conservators constituted under the Salmon and f’yeshwa 
FishericB Acts or certain otlier persons named in the Salmon and Lie^iwa ei 
bisheries Act, 1007 (7 Kdw. 7, c. 15). s. 3, can petition the hoard ot Agriculture 

and Fisheries (t'OV., 8. 3). 

{t) i^altnon and Freshwater Fisheries Act, 1007 (7 Edw. 7, c. 15), s. , , 

('0 As the foreshore is that portion of the kingdom covered and ’• 

the ordinary ti.les {A.-a. v. Cl.amhcrs (185-1), -1 Uo G. M. ^ (r. tlio 

coimorvatorH have no power to work a hxed engine below the low- water inaik 
01 ordinary tides. 


Sect. 4. 

Powers and 
Duties etc. 


Confirmation 
by Parlia- 
ment. 


Repeal or 
amendment of 
provisional 
order. 


Scope of 

provisional 

order. 
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Fisheries. 


PoSrs ind Kl*" «■! ?‘'“i “ting of such adjustmeul 

DulS eS o“ expedient ° “ “ 

(h) Eequiring returns to be made by persons taking fish within 

rn6 ^160/4 

(i) Payment out of any funds in the hands of the board con- 
stituted by tbe order of the costs of the applicants in obtaining the 
01 del and its confirmation by Parliament {x), 

Q) General regulation of the fisheries within the area, 
le oidei may also contain any incidental, consequential, or 
supplemental provisions, including provisions for the payment of 
compensation to persons injuriously affected by the order which 

order necessary or proper for the i^urposes of the 

to make Board has also power to make rules to provide for proper 

rules etc. given to owners, lessees, and occupiers of land 

a ected, on api)lication for the inclusion in a provisional order 

0 a power to acquire a i^art of the foreshore and rights thereto 
anc theieover (a). The Board may also grant and revoke licences 

01 cai lying on the business of the artificial propagation or reaiing 

of salmon or trout (/_>). ^ i o 

Sect. d. Boards of Conservators nnder the Salmon and Freshwater 

Fisheries Acts, 1861—1892. 

S^UB-Sect. l.— Creation of Fishery Districts and Boards of Conservators. 

Si'eatei- part of tbe kingdom has been 

stricts. into fishery districts and subjected to hoards of con- 

servator^ it is only necessary to state shortly the law by which 
tins IS effected. • 

On the application of a county council to the Board of 
Agiicuiture and Fisheries to form any “salmon river" into a fishery 
district, that deiiartment can issue a certificate defining the limits 
of the river and the fishery district formed (c). 

bolTT is wholly in one county the county 


Creation of 

fishery 

districts. 


Appointment 

of boards of 

conservators. 


ounci appoints the hoard of conservators for the district, fixing the 
time and ijiace for its first meeting (d). If the district does not lie 
V 10 } vithin one county, then the countj' councils within which 

^ County council are to be paid out of the count)' fund; see 
baiinon and Ireshwater Fisheries Act. 1907 (7 Edw. 7 c. lo) s 6 

of lln/n^ "■ s- B as to consent of the Crown and Duchies 

01 Lancaster and Cornwall to the order. 

{!>) Ibid., s. 2 {^). 


^ * ,1 V.. aaiiiiun, ana - river inciuue.s »ucu 

Lfl nr c Stream or lake, with its tiibutaries. and such portion of an estuary, 

r“r ’ declared by the Board of ..Vgriculture and Fisheries 

trib^x- ? * 29 Viet. c. 121), s.Ei). xLs to meaning of 

district tn f department may enlaiye the limits of the 

(d) Salmon Fishery Act, 1S65 (2S & 29 Yict. c. 121), s. 6. 
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any part of such district lies appoint three members of each council 
as a joint committee (e). This committee then determines the Boards of 
number of conservators to be appointed as a board, the number on Conser- 
the board to be appointed by each county, the names of the first vato^etc, 
members, of whom some are ex officio members (/'), the time or 
place for the first meeting, and the county council by which the 
accounts of the fishery board are to be audited (7). 

The board of conservators so a2)pointed is a perpetual corporation 
with power to make contracts and to sue and be sued (//). 

1332 . The fishery board has to meet for the dispatch of its Procedure of 
business, for w’hich a quorum consisting of at least three members ot 
is required. An extraordinarv meetimr mav be summoned on the 


ators. 


required. An extraordinary meeting ma} 
requisition of three members, and its decisions are made by a 
majority of votes of members voting, the chairman having a 
casting vote in the event of equality in votes. The procedure used 
at the meetings is decided from time to time by the board (i). The 
board may appoint committees and lay down rules for their 

guidance (/c). 

The acts of a board of conservators are evidenced by any 
minute signed by the cliairman of the meeting, or by the chairman 
of the next meeting (/). 

Suii-Sect. 2. — A/))ina^ Ehttion of Boards if VonservaUtrs, 

1333 . Members of boards of conservators hold office for one Mcunbersof 

year, but are eligible for reapiwintment (m). When appointed by ijourdsof 
a county council thevare aiipointed in March, and by county boroughs 
in Noveml)er (»). ' ^ ^ 

1334 . Resides the memliers aq^pointed by the councils annually, 

and the ex o/fido members, there are representative members who 

are elected on a day fixed by the chairman of the board for the pre- 

ceding year (o). These members ret^resent the fishermen who have 

paid licence duty to fish for salmon (otherwise than by rod and line) 

in puljhc or common waters, or botli, during the last preceding 
fishing season (p). 

Ihe number of such rejiresentative members for the ensuing 
}ear is fixed by the board of conservatois at a meeting, lield 
after the commencement of the annual close season in each year, hy 
ascertaining the amount of licence duty jiaid in respect of licences 


C(.>nservatoi*s. 


{(■) Siilrnon Fishery Act, I860 (28 & 29 Viet. c. 121), ss. 7, 8. 

[J } J.e., the owner or the occupier of a fishery rated to the relief of the 2)oor 

>a a lental of £;3() a year, or the owner of lands of an annual value of £100 

'Oin;^^ a irontuf^e on the river of one mile (Salmon Pisherv Act, 1870 (00 07 

c. -1), s. 2(i). ^ 

n \ l'’i-^hery Act, 1805 (28 A 20 Viet. c. 121), ss. 11, 12. 

oO / /nr/., 8. 21. 

(0 / hid., s. 22. 

({•;) //nr/., 8. 20. 
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Fisheries. 


Sect. o. 

Boards of 
Conser- 
vators etc. 


Election of 
membeis. 


Vacancies. 


Funds of 
boards of 
conservators. 


for fishing othenvise than by rod and line in public or common 

watei-s, or both. If the amount does not exceed £50 one member 

IS to be elected, and an additional member is to be elected for every 
additional £50 or jiart thereof (q). 


1335. Til e election is by voting paper sent to each person qualified 
to vote who IS resident within or the owner of land within or within ten 
miles of the boundary of the fishery district (r). A voter is entitled to 
\ote as follows: On the licence duty paid exceeding .£1 and not 
exceeding A'2, one vote for each member to be elected; exceeding 
and not exceeding £5, two such votes; exceeding £5 and not 

^ ^'otes ; exceeding i;l0 and not exceeding 

four such votes ; exceeding A'20, five such votes (s). 


1336. The proceedings of a board of conservators are not vitiated 

by reason of any vacancy or defect in the qualification of any 

member or members of the board (/). Casual vacancies may be 
filled up by the board (a). 


Sub-Sect. 3. — Finance, 

1337. The funds of aboard of conservators are derived from 
icence duties, indorsements on licences for movable nets or 
lishing devices, penalties imposed for breaking the fishery Acts 
01 bye-lavs made thereunder, and voluntary contribution (i). The 
money so obtained^ may be expended by the board in any manner 
that is legal and, in their opinion, most conducive to the improve- 
ment of the salmon fisheries in their district (c). 

_ Foi the purpose of defraying the costs, charges, and expenses 
inciuied or to be incurred under the Salmon Fishery Acts, 1861 and 
1865, with the consent of the Board of Agriculture and Fisheries, 
the conservators nia}" borrow on the credit of the licence duties 
autlioiised to be imposed by them or of any property belonging to 
them, and may mortgage the same for repayment of the sum 
boiioved (d), and ss. 75 — 88 of the Commissioners Clauses Act, 
1847 (c), apply to such mortgages. 


{<j) Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71), ss. 29, 30. 

«) IhuL, s. 30 (8). There are many matters of detail as to tilling up 
Aotingpapers, torwarding them to the returning officer, /.e., the chairman of the 
board ol conservators, or any person appointed by him for the jmrpose s- 4), 
and as to his duties and expenses, which need not be set out at length 
(iW., ss ;i0 (4):-(7),(9),(15), 31,32, 33). 

y \ lishery Act, I860 (28 A 29 Viet. c. 121), s. 25 


I/O . ’ Freshwater Fisheries Act, 1884 (47 & 48 \ icu 

c. ), s. 1 (2). A county or borough council may contribute to the expenses oi 
salmon conservators incurred in exercise of their powers under the Sea Fisheiies 

egulatioji Act, 1888 (51 & 52 Viet. c. 54) ; see Fisheries Act, 1891 (54 & o5 
Aict. c. 37), s. 10. ^ 

(r) Salmon Fishery Act. 1873 (36 & 37 Viet. c. 71), s. 23. 

V fn 'FJ Viet. c. 121\ s. 28. 

(0 10 A 11 Vict. c. 16. 
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Sub-Sect, 4. — Powers of Boards of Conservators. 

1338. A board of salmon conservators have within their district 
the following powers : — 

1. To appoint, by writing under the hand of the acting chair- 
man, a sufficient number of water bailiffs and other officers, to 
assign to them their salaries and duties, and to remove them ; to 
obtain the assistance of additional constables under the County 
Police Act, 1840 (/), and to pay for their services (g ) ; and to appoint 
in writing a person or persons to enter upon any land to inspect 
any weir, dam, fishing weir, fishing mill clam, fixed engine, 
obstruction, mill race, or watercourse (/i)* 

2. To issue licences in a form approved by the Board of Agri- 
culture and Fisheries to persons using a rod and line for fishing 
for salmon, trout, or char, and in respect of fishing weirs, fishing 
mill dams, putts, putchers, nets, or other instruments or devices 
whereby salmon, trout, or char are caught (i) : with the approval of 
the Board of Agriculture and Fisheries, to determine from time to 
time the licence duties leviable in their district, and to vary the 
same, and to vary the licence duties leviable on similar instruments 
in different parts of the district (A). 

3. To purchase, by agreement, dams, fishing weirs, fishing mill 
dams, or fixed engines for removal for the benefit of the fisheries in 
their district (/), and, under the directions of the Board of Agri- 
culture and Fisheries, to alter a fish pass or free gap which, 
in their opinion, is capable of improvement, or to make a new 
fish pass or free gap in another site. This work has to be done at 
the cost of the board of conservators (/a). If a board of conservators 
are of opinion that certain artificial obstructions which hinder the 
passage of fish are prejudicial to the salmon fisheries in their 
district, and they are unable to acquire them, the board may be 
granted a provisional order empowering them to put in force the 
powers of the Lands Clauses Consolidation Acts with respect to the 
purchase and taking of land otherwise than by agreement (a), 
^ith respect to dams existing at the passing of the Salmon Fishery 
Act, 18()1, a board of conservators may, with the consent of the 
Board of Agriculture and Fisheries, attach a fish pass to the dam, 
provided no injury be done to the milling power or to the supply of 
water in or of any navigable river, canal, or other inland naviga- 
tion (o). If they are unable to do this they may 2)etition the Board 


(/) & 4 \ ict. c. 88, s. 9. For a short treatment of the provisions of this Act 

see title Police. 



.•M (7) ; 


’a amount of licence duties, see p. 814 jtosi. 

/j ^iilmon Fisliery Act, 188o (28 & 29 \'ict. c. 121), s. 27 (3). 
ni) s. 32. 


Fishery Act, 1873 (38 & 87 Viet. c. 71). s. 49. 
OP hands (’lauses CoiiBolidution Acts, see title CoMi’U 

F hAND AM) COMPEXSATIOX, Vol. VL, p. 1. 

\r.f Fib^hery Act. 1881 (24 & 2o Viet. c. 109), s. 23; 


As to procedure 

LSOliy rUHCIIASE 
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Fisheries. 


Skct. 5. 

Boards of 
Conser- 
vators etc. 


Makiri" 

o 

bye-laws. 


of Agriculture and Fisheries to be allowed to purchase so much 
ot the bank adjoining the dam as may be necessary for a fish 
pass and a provisional order may be made for this purpose («) 
besides these powers to accelerate the passage of fish a Lard of 
conservators have certain powers to place gratings at the mouths of 

certain watercourses (natural or artificial) where, if salmon were 
allowed to go, they might be destroyed (q). 

4. For the better execution of the Salmon Fishery Acts, 1861— 

18( 3, and for the further protection, preservation, and improvement 

ot the salmon fisheries in their district, to make bye-laws and alter 

the same from time to time for all or any of the following 
purposes («) -^6 


To vary 
close time. 


(1) To alter the commencement and termination of the annual 

close time as to the ^Yhole or part of their district, but 

the close season for rod and ine must not commence 

latei than 1st December, nor be less than ninety-two days, 

and the close season for other modes of fishing, except 

putts and putchers(i), must not commence later than 

1st November nor be less than one hundred and fifty-four 
days (c). 


To rejjulate 
size of nets. 


(2) Similaily, ^^ith regard to the weekly close season, an altera- 

tion ^must not be made by which it commences before 
SIX 0 clock on Friday afternoon, or terminates earlier than 
midniglit on the Sunday following, or continues later than 

noon on the Monday following, or in any case exceeds forty- 
eight hours (d). 

(3) lo alter the close season for trout and char, but so that when 

altered it shall not commence earlier than 2nd September, 
nor later than 2nd November, and shall not be less than 
^one hundred and twenty-three days(c). 

(4) lo exempt the whole or any part of their district from the 

close season for fish, other than salmon, pollan, trout, 
char, and eels (/). 

(5) lo determine the length, size, and description of nets and the 

manner of using the same (not being fixed engines) for 

taking salmon ; but hang and draft nets may always be 
two hundred yards long (q), 

(6) To determine the minimum size of the mesh of nets for 

catching salmon, but the mesh must not be less than 


(p) Salmon Fisliery Act, IST^ {36 & 37 Yict. c. 71), ss. 49, 50. 

{(j) See ilnd, ss. 5.S, 59, 60. 

Of) IbiiL, s. 39. 

(/>) .Salmon Fishery Law Amendment Act. 1879 (42 & 43 Yict. c. 26), s. 2. 

(r) Salmon Fishery Act, 1873 (36 & 37 Yict. c. 71), s. 39 (1). 

(f/) //;!(/., s. 39 (2). 

((■) Salmon 1' isheries Act, 1876 (39 X 40 Yict. c. 19), s. 4; Freshwater Fisheries 


c. 71), s. US (7). 

{./') Freshwater Fisheries Act, 187S (-1 1 & 42 Yict. c. 39), s. 11 (7) ; Freshwater 
Fisheries Act, ISSG (49 & 50 Viet. c. 2), s. 1. 

[a) Salmon Fishery Act, 1873 (30 & 37 Yict. c. 71), s. 39 (3). 
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inch from knot to knot or larger than inches, 
measured when vfet(h). 

(7) To determine the minimum size of the mesh of nets (other 

than casting or dip nets used for catching bait, fixed nets 
for eels or landing nets) for catching fish which live 
permanently or temporarily in freshwater, exclusive of 
salmon, but the prescribed mesh shall never be less than 
1 inch nor more than 3 inches from knot to knot, measured 
when wet (i). 

(8) To determine the length, size, and description of nets (except 

fixed nets for eels and landing nets) for catching the same 
class of fish and the manner of using them (A). 

(9) To prohibit the use of any mode or instrument of fishing 

(except fixed nets for eels or landing nets) for the same 
class of fish where such appears to be prejudicial to the 
fisheries {/). 

(10) To determine the form of licence and the manner in which 

licences shall be issued. The form of licence for public 
or common fisheries must differ from that for 2)rivate 
fisheries (m). 

(11) To vary within the limits of the Salmon Fishery Act, 1873, 

Sched. 111., the rate of licence duty in different parts 
of tlie district in respect of the length or size of the net 
used (//). 

(12) To determine what distinguishing marks, labels, or numbers 

are to be attached to licensed nets or painted on or affixed 
to vessels used in fishing (o), 

(13) To prohibit the use of nets within a certain distance of the 

mouth of any river, and of the point of confluence of rivers 
where the fishing is public (yO* 

(14) To determine when it shall be lawful to use a gaff in con- 

nection with a rod and line (7). 

(15) To determine the times of the year when gratings shall be 

placed across the head or tail race of certain mills or across 
certain artificial channels (?•)• 


(A) Salirion Fishery Act, IST.'i (ao & ,‘57 Viet. c. 71), s. -‘59 (-4). When there 
is no bye-law to this effect in force the nets for taking salmon must be 2 inches 
from knot to knot (Salmon Fishery Act, 1801 (2-i & 2o Viet. c. 109), s. 10). 

(i) Freshwater Fisheries Act, 1884 (-17 & 48 Viet. c. 11), s. 1 (1) (ij. 

(/i) IJnd.y 8. 1 (1) (ii.). Conservators under this provision can prohibit the use of 
particular kinds of nets for taking .salmon [Clayton v. Peirse^ [1904] 1 K. 15. 424). 
7) Ihid., s. 1 (1) (lii.). 

m) Salmon Fishery Act, 1873 (.‘56 & 37 Viet. c. 71), s. 39 (5). The forms 
have to be a])proved by the Board of Agriculture and Fisheries (see Salmon 
Fishery Act, 186.7 (28 & 29 Viet. c. 121) s. 34 (7). 

(a) Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71), s. 39 (6). 

(o) Jbid.y s. 39 (7). Ve.ssels used for fishing for sea lish, other than salmon, 
have to be marked under the Merchant Shipping Act, 1894 (77 A 78 Viet. c. 60), 
Part IV. 

p) Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71), s. 39 (8). 

7) Ibid., 8. 39 (9). 

(r) Ibid., s. 39 (10). Certain gratings are not within the purview of such 
:e-lawR (see Salmon Fi 


bye 


sbery Act, 1861 (24 27 Viet. c. 109), s. 13 ; see also 


S'almon Fishery Act, 1873 (36 & 37 Viet. c. 71), ss. 78—61). 
generally, see p. 620, post. 
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(16) To regulate, but not prohibit, during the annual and weekly 

close seasons, the use within any river or part thereof 
under six miles in breadth at low water, where the fishery 
is public, of nets for fish other than salmon, when such use 
is prejudicial to the salmon fisheries (s), 

(17) To prohibit the use in any waters which are non-tidal the 

use of any net, except a landing net or a net for taking eels 
between the expiration of the first hour after sunset and 
the last hour before sunrise (0- 

r). To petition the Board of Agriculture and Fisheries to reduce 
or alter the limits of their district (u). 

6. To take legal proceedings against persons violating the pro- 
visions of the Salmon Fishery Acts, 1861 and 1865, or either of them, 

01 for removing such weirs or other fixed engines as they may be 
advised are illegal (5). 

7. In certain areas the board of salmon conservators may have 
all the po^Yers of a local sea fisheries committee (c). 

8. Generally to execute such works, do such acts, and incur such 
expenses as they may deem expedient for the protection and 
improvement of the salmon fisheries, the increase of salmon, and 
the stocking of the waters in their district forthwith (rf). 


^ 1339 . Boards of conservators formed under the Freshwater 
lislieries Act, 1878, for fishery districts in trout and char rivers 
have the powers given to conservators by the Salmon Fishery Acts, 
1865 and 1875 (c), and the powers given to conservators by the 
Freshwater Fisheries Acts 1878 and 1884 (/). 


1340 . Boards of conservators formed under the Freshwater 
Fisheries Act, 1884, for waters frequented by freshwater fish have 
the powers given to conservators by the Freshwater Fisheries Act, 

1878, s. 6, the Salmon Fishery Act, 1876, and the Freshwater 
Fisheries Act, 1884, s. l(/ 7 ). 


(s) Salmon Fishery Act, \ST3 (36 & 37 Viet. c. 71), s. 39 (11) ; Pidkr v. Berry 
(18S8), 53 J. P.^ 6 ; Wood v. Venton (1890), 54 J. P. 662. Conservators have no 
power to prohibit the use of nets for fish other than salmon which are not 
prejudicial to the salmon in tidal waters. 

(f) Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71), s. 39 (12). 

(a) I hid., s. 0 . 

(/>) Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), s. 27 (4). In the case 
of offences against the Salmon and Freshwater Fisheries Acts in force in 
1891, the prosecution may be taken by any person; see Fisheries Act, 1891 
(54 & 55 Viet. c. 37), s. 13, annulling the effect of the decision in Anderson v. 
IlamUn (1890), 25 Q. B. 1). 221, where a prosecution bj' a water bailiff who was 
not authorised by the fishery board to take proceedings was dismissed. 

(c) Sea Fisheries Eegulation Act, 1888 (51 & 52 Viet. c. 54), s. 12. See p. 622, 
2 >ost. 

[d) Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), s. 27 (5). 

(f) Freshwater Fisheries Act, 1878 (41 & 42 Viet. c. 39), s. 6. These powers 
are contained in ss. 21—23,25,27—29, 33— 37 of the Salmon Fishery Act, 1865 
(28 & 29 Viet. c. 121), and ss. 21—25, 34, 35, 39—45, 47, 49, 50, 57—61 of the 
Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71). 

(/) Freshwater Fisheries Act, 1878 (41 & 42 Viet. c. 39), ss. 7, 10, 11; 
Freshwater Fisheries Act, 1884 (47 & 48 Yict. c. 11), s. 1. 

{g) Ibid., s. 2. For powers conferred h)' s. 6 of the Freshwater Fisheries Act, 
1878, see note (e), supra. 
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Sect. 6. — Boards of Conservators under the Salmon and 

Freshwater Fisheries Act, 1907. 

1341 . Any board of conservators created by a provisional order 
may have applied to them, with or without modifications, all or any 
of the provisions of the Salmon and Freshwater Fisheries Acts, 
1861 — 1892, or of the Fisheries (Norfolk and Suffolk) Act, 1896 (//); 
with respect to boards of conservators, and may also be empowered to 
erect and work fixed engines for salmon on the foreshore, and for 
that purpose to acquire the necessary lands and easements (/). 
The conservators may lease these fixed engines, but the rent or 
profits therefrom must be applied to the restriction or abolition of 
the use, in the area, of nets and other obstructions to the passage of 
salmon (,/). The provisional order creating the board of con- 
servators may contain provisions for the general regulation of the 
fisheries within the jurisdiction of the conservators, and these 
provisions may give them further powers and duties (A). 

Sect. 7. — Poicers of Water Bailijfs. 

1342 . A water bailiff, appointed by the owner of a private fishery, 
can do all such acts as might be done by any other servant of the 
owner, and, if authorised by the owner, may demand and seize 
and take the rod, line, hook, net or other implement for taking 
or destroying fish of any person found fishing unlawfully in his 
employer’s private fishery (/). He can only act on his employer’s 
property, and must before acting make a reasonable demand and 
use no more force than is necessary (m). The bailiff has power 
without a warrant to arrest any person unlawfully fishing in his 
employer’s private fishei'y, except when angling in the day time, 
and to convey the offender befoi'e a neighbouring justice of the 
peace (n). 

1343 . Boards of conservators have power to appoint water bailiff’s 
and to assign to them duties (u). J3esides the duties thus assigned 
to water bailiff's, every water bailiff' appointed by a board of 
conservators has various powers conferred upon him by the Salmon 
and Freshwater Fisheries Acts, 1861 to 1892. He is deemed to 


(/<) 59 & GO Viet. c. 18. 

(i) Salmon and Freshwater Fi.sheries Act, 1907 (7 Edw. 7, c. 15), ss. 2, 8 (3). 
As to powers and duties of conservators under the Salmon and Freshwater 
Fisheries Acts, 1861 — 1892, see pp. 603—606, utUe, For derinition of fixed 
engine, see p. 609,, post. The conservators have no power, apj)arently, to erect 
weirs (see Salmon and Freshwater Fisheries Act, 1907 (7 Edw. 7, c. 15), s. 2, 

and p. 609, jfost). , x / /■• 

{j) Salmon and Freshwater Fisheries Act, 1907 (7 Edw. 7, c. 15), s. 2(1) (o) (u.). 

The conservators appear to have no power to compel the owners of nets and 

obstructions to sell to the conservators. 

(/.■) Ihitl., s. 2 (j). 

il) Larceny Act, 1861 (24 & 25 Viet. c. 96), ss. 24, 25. As to meaning of 
word *' angling,” see Barnard v. Jlt^herts (1907), 96 L. T. 648. 

(?rt.) Jlnyhea v. Bnddaitd (1846), 15 M. & W. 346. 

\ji) Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 103. As to arrest without 
warrant generally, see title Cri.minal Law axd Procedure, Vol. IX., p. 300. 
(o) Salmon Fisheiy Act, 1865 (28 & 29 Viet. c. 121), s. 27. See p. 603, ante. 
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be a constable, and, on production of the instrument of his 
appointment (p), lie has power to examine any weir, dam, fishing 

dam, fixed engine or obstruction, or any 
artificial watercourse connected with a salmon river, or with 
waters frequented by freshwater fish. He may stop and search 
on any salmon river or waters frequented by freshwater fish (^) 
any boat, barge, coracle, or other vessel used in fishing or 
\ybich he has cause to suspect contains salmon or freshwater 
fish. He may search and examine all nets, baskets, bags(r) or 
other instruments used in fishing or in carrying fish by persons 
vlioin there is reasonable cause to suspect of having j^ossession 
of fish illegally cauglit. If in his search he finds any fish, 
instrument of fishing, or other articles forfeited in pursuance 
of the^ Salmon Fishery Acts, 1861—1873, or the Freshwater 
Fisheries Acts, 1878 and 1884 (s), he may seize the same. 

I nder a S 2 )ecial order in writing from the hoard of conservators, 
signed by the chairman, a water bailiff may at all reasonable times 
enter, remain upon, and traverse certain lands adjoining or near to 
a salmon river or water frequented by freshwater fish for the 
purpose of preventing any breach of the Salmon Fishery Acts, 
1861—1873, and the Freshwater Fisheries Acts, 1878 and i884 
If tlie owner of the land resists the bailiff in the 2*^opfornianceof his 
duties under this order, he incurs tlie same penalty as if resisting 
a constable (ii), A water bailiff may also in certain circumstances 
obtain a search warrant from a justice of the peace to seize all 
illegal engines or any salmon or freshwater fish illegally taken, 
and the warrant is valid for one week (r). When a water bailiff 
has good reason to suspect that the Salmon Fishery Acts, 1861 
—1873, or the Freshwater Fishery Acts, 1878 and 1884, 
are being contravened or are likely to be contravened on any lands 
situate on or near the waters under his charge, he may obtain 
authority from the justice of the i:ieiice to enter upon and 
remain on such land during a j)eriod not exceeding twenty-four 
hours (/r). After the first hour after sunset and before the last 


{]>) Salmon Pishery Act, 1873 (30 & 37 Viet. c. 71), s. 30 (4), (5). See 
Bnrnacoit y. Pussmon (1887), 19 Q. B. I). 7o ; Gotekr v, Jones (1890), 54 J. P. 
660. He is bound to produce his warrant of appointment and offer it for 
inspection, but he is not bound to read it out. 

{(/] “Salmon river” defined by Salmon Pishery Act, 1865 (28 & 29 Viet, 
c. 121), s. 3. Preshwater Pisheries Act, 1884 (47 & 48 Viet. c. 11), s. 3. 

(?•) Bags include the pockets of a suspected ])erson (Taylor v. Pritchard, 
[1910] 2 K. B. 320). 

(s) As to forfeited goods, see Salmon Pishery Act, 1861 (24 & 25 Yict. c. 109), 

ss. 8 — 12, 14, 15, 17, 20, 21, 23 ; Salmon Pishery Act, 1865 (28 & 29 Viet. c. 121), 

ss. 58, 64 ; Salmon Pishery Act, 1873 (36 & 37 Viet. c. 71), ss. 17, 20; Presh- 
water Pisheries Act, 1878 (41 & 42 Viet. c. 39), s. 5 ; Preshwater Pisheries Act, 
1884 (47 & 48 Viet. c. 11), s. 3, and p. 619, post, 

(t) Salmon Pishery Act, 1873 (36 A' 37 Viet, c. 71), s. 37 ; Presh 

Pisheries Act, 1884 (47 & 48 Viet. c. 11), s. 3. The order of the chai 


hwater 
chairman 


remains in force for two months. 


//) Heseltine v. Jfpers (1894), 58 J. P. 689. 

r) Salmon Pishery Act, 1861 (24 & 25 Viet. c. 109), s. 34 ; Preshwater 
Pisheries Act, 1878 (41 & 42 Viet. c. 39), s. 9. 

(ic) Salmon Pishery Act, 1865 (28 & 29 Viet. c. 121), s. 31; Freshwater 
Pisheries Act, 1884 (47 & 48 Viet. c. 11), s. 3. 
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hour before sunrise a water bailiff may appi'ehend without any 
warrant any person illegally fishing for salmon or freshwater 
fish or who is found on or near any water with intent illegally to 
take or kill such fish, or who has in his possession any implement 
prohibited by the Salmon Fishery Acts, 1861 — 1873, or the 
Freshwater Fisheries Acts, 1878 and 1884, and deliver him as 
soon as may be into the custody of a peace officer (.r). 


Sect. 7. 

Powers of 
Water 
Bailiffs. 


1344 . Any water bailiff may institute proceedings for breaches Power to 
of the Salmon or Freshwater Fisheries Acts without the authority 
of the conservators (?/). 


proceedings. 


Sect. 8. — Laufid Methods of Fishinfj for Salmon, Tront, and Char. 

Sub-Sect. 1. — Salmon. 


1345 . Salmon may be lawfully caught by (1) rod and line ; Lawful 
<2) fisliing weirs, fishing mill dams, and fixed engines certified to 
be legal or privileged by the Special Commissioners of English 
Fisheries in 1865 (^), or fixed engines erected by a board of con- 
servators created by the Salmon and Freshwater Fisheries Act, 

1907 (rt); (3) certain movable nets; (4) cross lines (/^) and such 
other device or instrument as the Board of Agriculture and 
Fisheries may sanction (c). 


1346 . For the purposes of the Salmon and Freshwater Fisheries Definitions 
Acts, some of these terms have been given special meanings. °fish?n»^’ 

A fishing weir is any erection, structure, or obstruction fixed to niiii dams,” 
the soil either temporarily or permanently across or partl}^ across a and “fixed 
river or branch of a river which is used for the exclusive purpose 


of catching or of facilitating the catching of fish {d). 

A fishing mill dam is a dam or other fixed olistriiction used or 
intended to be used partly for the purpose of catching or facilitating 
the catching of fish, and partly for the purpose of supplying water 
for milling or other purposes (e). 

A fixed engine includes (1) a stake net, bag net, putt, putcher, and 
r 11 fixed implements or engines for catching or for facilitating the 
catching of fish (/) ; (2) any net or other implement for taking fish 


(.t) Salmon Fishery Act, 1S73 (30 & 37 Viet. c. 71), s. 3S ; Freshwater 
Fisheries Act, 1SS4 (47 & 48 Viet. c. 11), s. 3. As to such implements, see 
p. 619, post. 

{p) See Fisheries Act, 1S91 (34 & o5 Viet. c. 37), s. 13; and Pollock v. Moses 
(1894), 70 L. T. 37S, overruling ^ioderson v. Ilanilin- (1890), 25 Q. B, D. 221. 
z) As to such Fominissioners, see ]). 593, ante, 
a) As to such boards, see j). 607, anU. 

[h) See Salmon Fishery Act, ISGl (‘Ft & ‘lo Viet. c. 109), .ss. 10, II, 12; 
■Salmon Fishery Act, 1873 (36 A 37 Viet. c. 71), Schod. 111.; and Salmon and 

Freshwater Fisheries Act, 1907 (7 Fdw. 7, c. 15), s. 2. 

(c) Compare Salmon Fishery Act, 1873 (36 A 37 Viet. c. <1), Sched. III. 

(r/) //nV/., s. 4. 

{e) Salmon Lhshery Act, 1861 (24 A 25 Viet. c. 109), s. 4. A dain built solely 
for milling purposes, and without any contrivance for catching fish, is not a 
:fishiiig mill dam although it does, in fact, make it easier to catch fish than 
would have been the case if tliere had been no dam (OV^rz/rl^ v. (1868), 

Jj. H. 3 Q. IL 30 ; and see Monlton v. 11775// (1863), 8 L. T, 284), 

(/) Salmon Fishery Act, 18(il (24 A 25 Viet. c. 109), .s. 4. 
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fixed to the soil or made stationary iu any way, not being a fishing 
weir or fishing mill dam (fi ) ; (3) a net secured by anchors or other- 
wise temporarily fixed to the soil (li) ; (4) any net placed or 
suspended in any waters unattended by the owner (/) or any person 
duly authorised by the owner to use the same for catching salmon, 
ami all engines, devices, machines, or contrivances, whether 
floating or otherwise, for placing or suspending such nets or 
maintaining them in working order or making them stationary (k). 

1347. Every fishing weir which extends more than half way 
across a stream at its lowest state of water must, unless otherwise 
authorised by the Board of Agriculture and Fisheries, have a free 
gap or opening at the deepest part of the stream. This gap must 
have a width equal to one-tenth of the width of the stream, but it need 
not be more than forty feet and must not be less than three feet wide 
in any case. Its sides must be in a line with, and parallel to, the 
direction of the stream at the weir, and its bottom level with the 
natural bed of the stream (/). Free gaps had to be made in weirs 
by 1st October, 1802, and have to be maintained under a penalty 
not exceeding .£1 a day. No alteration may be made in the bed 
of the river so as to reduce the flow of water through the gap, and 
nothing may be done to prevent or deter fish from freely entering 
or passing up and down the free gap at all times of the year. A 
temporary bridge or board may, however, be used to cross the gap 
if it be taken away immediately when a person has crossed 
Fishing weirs whereby salmon are caught may not be used unless 
a licence is taken out in respect of them (;/), and during the close 
season they must not be allowed to catch salmon (o). 

1348. A fishing mill dam lawfully in existence on the Gth August, 
1S()1, cannot be used for catching salmon unless it has attached 
thereto a fish pass of such form and dimensions as were approved by 
the supervising authority, now the Board of Agriculture and 
Fisheries. This pass must have constantly running through it such 
a flow of water as will enable salmon to pass up and down (p). When 
a pass has been attached to a fishing mill dam any form of fishing 


{>/) Salmon Fisliery Act, 1865 (28 & 29 Viet. c. 121), s. 89. 

[li) Salmon Fishery Act, 1861 (24 & 25 Viet. c. 109), s. 11. A net fixed to a 

poie temporarily fixed iu the soil, halt* the net being j^tretched across the channel 

Ironi a boat anchored to a buov, the fi.sherman in the boat watchin" his 

• ^ 

()])p()rtunity to let out the rest of the net and row round to the })ole, is a fixed 
engine v. WiUl (1866), 14 L. T. 462\ So. too, is a sto])-net worked 

over the side of a boat which is fixed in position by two poles driven into the 
river [Gorew h'/uflislt Fisheries (Commissioners (1871). L. R. 6 Q. B. 561). 

(/) Possession of the fixed engine is good j>riind fade evidence of ownership 
( Vam-e v. Frost (1894), 58 J, P. 898). 

(/.•) Salmon Fishery Act. 1878 (86 37 A'ict. c. 71), s. 4. 

(/) Salmon Fishery Act. IStU (2-1 A 25 A'ict. c. 109), s. 27. As to meaning of 
“stream,” see lio/ie v. W'In/te (1S6S). L. R. 8 (R B. 2.S(). 

(m) Salmon Fisliery Act, 1861 (24 X 25 Viet. c. 109), s. 28. 

(a) Salmon Fishery Act, 1S{)5 (2S X 2i» Viet. c. 121). ss. 88, 86; Salmon 
Fishery Act. 1878 (86 X 87 Viet. c. 71), s. 22; see also Lone v. Leonard (1868), 
L. R.8Q. Jh 156. 

(o) Salmon Fishery Act, 1861 (24 X 25 Viet. c. 109), s. 17. 

(p) Ibid., s. 12. 
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is permitted in its proximity unless the owner has been com- 
pensated by the board of conservators. In tliat event no fishing, 
except by rod and line, may be carried on witliin fifty yards above 
or a hundred yards below the fishing mill dam ( 7 ). A fish pass 
must not be altered or injured, nor may an 3 ’thing l)e done to 
render it less efficient or whereby fish are in any wise liable to be 
scared, hindered, or ju'evented from passing through (r). A licence 
must be taken out before a fishing mill dam can l)e used for 
fishing (s). During the annual close seasons the inscales, hecks, 
tops and rails of the cruives, boxes or cribs, and all planks and 
temporary fixtures used for taking or killing salmon, and all other 
obstructions to the free passage of fish in or through the cruives, 
cribs and l)oxes, must be removed from the waters of the fishery (/), 
and the sluices must be opened (a). During the weekly close time 
an opening not less than four feet in width, from the bottom to the 
top, must be maintained through all the cribs, boxes or cruives (/ ). 


1349 . No fixed engine, except those declared to be privileged by 
the Special Commissioners of English Fisheries (r/), or erected under 
the provisions of the Salmon and Freshwater Fisheries Act, lh07('''), 
may be used at all (r). Privileged fixed engines must not be used 
witliin fifty yards above or one hundred j^ards below any weir or 
dam or artificial obstruction to the passage of salmon, nor in any 
waters under or appurtenant to any mill, nor in the head race, tail 
race, v^aste race, or pool communicating with the mill race, nor in 
any artificial channel connected with the weir or obstruction, 
unless the weir, dam, or artificial obstruction has a fish pass for 
which the owner lias not been compensated (d). A licence is 
required to use fixed engines, and they must not be used during 
the close season or weekly close time (e) except putts and putchers. 
to which special provisions apply (/). 


{7) Salmon I'iaheiy Act, 187a (30 ct 37 Viet. c. 71), s. 17. 
r) 1 bvJ., 8. -18. 

‘5) Salmon l-'isherv Act, 180i3 (28 & 29 Viet. c. 121), es. 33, 3G, 37 ; Salmon 
Fishery Act, 1873 (30 A 37 Viet. c. 71), s. 22. 

(f) Salmon J-'islioiy Act, 18()! (21 A 23 Viet. c. 109), s. 20. The mode of eon- 
etiuction of boxes and cribs, and spur walls to tishing weirs and hshing mill dams 
is defined in ss. 29, 30. When a fishi)\g mill dam lias ceased to be 

used for fishing purposes and all ajipliaiices for fishing removed, it ceases to he 
a fishing mill dam, and the jirovisions of s. 20 do not apply {Itossiter v. /V/.e 
(1878), 4 Q. B. iJ. 21). As to annual close seasons, see p. 014, jutd. 

(^') IIo^hjHon V. Little (1803), 14 C. B. (x. s.) Ill ; Pike v. Rossiter (1877), 37 
L. T. 033. 

(r) Salmon I’^'shery Act, 1861 (24 A 23 Viet. c. 109), s. 22. As to weekly 
close seasons, see j). 010, jfo-it. 

a) As to such (.'oinmissioners, see j). 393, ante, 
h) 7 Edw. 7, c. 13; see ]). 399, antt'. 

(<■) Salmon Ei^liery Act, 1801 (24 A 25 A'ict. c. 109), s. 1 1 ; Salmon Fishery 
Act, 1803 (28 A 20 Viet. c. 121), s. 11. Illegal fixed engines may be taken and 
destroyed by anyone ( v. PtUtrktraU (180.3), 2 il. A C. 33). 

{(!) Salmon Ekhery Act, 1801 (24 A 23 A'icl. c. 109), s. 12; Salmon Fishciy 
Act, 1873 (30 A 37 Viet. c. 71), s. 17. 

(f) Salmon Fisheiy Act, 1801 (24 A 23 A'icl. c. 109), ss. 20, 21. 

[/) Salmon J’lshery I^aw Amendment Act, 1879 (42 A 43 \'ict. c. 20), 8. 2. 
See note (/q, ]*. 013, 
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1350. Subject to taking out a licence and the observance of the 
close seasons, and to the provisions as to fishing near weirs stated 
above with regard to fixed engines, and to any special bye-laws made 
by the board of conservators, movable nets may be used in fishing 
provided that they have a mesh of at least two inches from knot to 
xnot, measured when wet, and that no artifice is used to reduce the 
size of the mesh, as, for instance, canvas, or the placing of two nets 
side by side(//). In the case of draft and seine nets which are 
worked more than three-quarters of the way across a river, they 
must not be shot within one hundred yards of any other seine or 
draft which is being worked in a similar manner {h). 

1351. Other than regulations as to taking out licences, the only 
provisions that apply to fishing by rod and line (i) are that it shall 
not be carried on during the annual close time {k ) : that the line must 
never be baited with fish roe(/)nor used in conjunction with an 
otter lath or jack, strokehall or snatch (m), and that a gaff must not be 
used in connection with it during such times as may be determined 
by any bye-law of a board of conservators (n). 

Sub-Sect. 2. — Freshwater Fish otlter than Salmon. 

1352. Apart from any special provision as to times of use of 
certain fishing implements, trout and char may be captured by any 
means other than by means of a light, otter jack, vire or snare, spear, 
gaff, strokehall, snatch, or other like instrument, or by fish roe(o), 
or by any net or other mode or instrument prohibited by a bye-law 
of a board of conservators ( p), or by dynamite or other exifiosives. 
With regard to coarse fish, the only illegal methods of capture are 
by dynamite or other explosives, or by any net or other mode or 
instrument prohibited by a bye-law of a board of conservators (5), 
or by fish roe (r). 


{g) Salmon Fishery Act, 1861 ( 2*1 & 25 Yict. c. 109), s. 10; Dodd v. Armor 
(1867), 31 J. P. 773. 

(A) Salmon Fishery Act, 1873 (36 & 37 Viet. c. 71), s. 14. 

(i) Rod and line means single rod and line {ibid., s. 4). 

(k) Salmon Fishery Act, 1861 (24 & 25 Yict. c. 109), s. 17. 

m Jhid., s. 9 {!). 

(m) See p. 619, jwst. 

(n) Salmon Fishery Act, 1873 (36 & 37 Yict. c. 71), s. 39 ( 9 ). 

(o) Salmon Fishery Act, 1861 (24 & 25 Yict. c. 109), ss. 8 , 9; Salmon Fishery 
Act, 1865 (28 it 29 Yict. c. 121 ), s. 64 ; Salmon Fishery Act, 1873 (36 & 37 Yict. 
c. 71), s. 18 (1), (7); Freshwater Fisheries Act, 1878 (41 & 42 Yict. c. 39), 
8 . 5. 

(;?) Freshwater Fisheries Act, 1884 (47 & 48 Yict. c. 11), s. 1 ; Salmon Fishery 
Act, 1873 (36 & 37 Yict. c. 71), s. 39 ( 8 ), (9), ( 11 ). 

( 7 ) Fisheries (Dynamite) Act, 1877 (40 & 41 Yict. c. 65), s. 2; Freshwater 
Fisheries Act, 1878 (41 & 42 Yict. c. 39), s. 12; Salmon Fishery Act, 1873 
(36 & 37 Yict. c. 71), s. 39 ( 8 ), (9), (11); Freshwater Fisheries Act, 1884 
(47 & 48 Yict. c. 11), s. 1. 

(r) The Salmon Fishery Act, 1861 (24 & 25 Yict. c. 109), s. 9 , prohibits the use 
of fish roe for the purpose of fishing, and the Freshwater Fisheries Act, 1878 
(41 & 42 Yict. c. 39)j s. 5, extends this provision to all waters within the limits 
of that Act. 
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Sect. 9. — Licences of Conservators, 

1353. Boards of conservators may issue licences for salmon, 
trout, or char, in respect of each weir, hang, baulk, garth, goryd, 
box, crib or cruive, draft or hang or coracle net, putt, outrigger or 
leader to putts and putchers, cross line, single rod and line, and for 
any other device or instrument that the Board of Agriculture and 
Fisheries may sanction (s). After a time appointed by the con- 
servators no person may fish for these fish without a licence proper 
to the instrument he uses (t), 

1354. The licences issued are either general or special. A 
general licence can be issued only to a person entitled to an 
exclusive right of fishing for salmon, trout or char. It enables the 
licensee, or anyone authorised by him in writing under his hand, 
to fish in any legal manner within his fishery (a). Special licences 
are for particular modes of fishing, and must be issued to anyone 
who tenders the amount of the licence duty ; such a licence confers 
on the licensee no right to fish in any place at which the licensee is 
not otherwise entitled to fish. If granted for public or common 
fisheries, it is not available for private fisheries ; and, if granted in 
respect of private fisheries, it is not available in public or common 
fisheries, except it be a rod and line licence {b), 

1355. Licences for fishing weirs, fishing mill dams, and fixed 
engines are to be used only by the person to whom they are 
granted. Those for movable nets and fishing devices may be used 
only by the person to whom they are granted, or by his agents or 
servants, in respect of the instrument for which they were granted. 
To constitute a person a servant or agent for this purpose, it is 
necessary that his name be indorsed on the licence by the licensee, 
or his authorised agent, or by the clerk or other person authorised 
by the conservators: the licence must not be indorsed with the 
names of more than twice the number of persons who are required 
to work the net at one time (c). 

1356. A licence for rod and line may be used only by the person to 
whom it is granted, and is for the use of a single rod and line (d). 


(s) Salmon Fishery Act, 1865 (28 & 29 Viet. c. 121), ss. 27 (2), 63 ; Salinou 
Fishery Act, 1873 (36 & 37 Viet, c- 71), Sched. 111. ; Freshwater Fisheries 
Act, 1878 (41 A 42 Viet. c. 39), s. 7. 



Fi, 

line tor l>ait witn no mtennon ot catcnin" pr 
licence {Mars/iall v. (1889), 58 L. J. (M. c.) 45). 

(«) Sahnou Fishery Act, 1865 (28 A 29 Viet. c. 121), s. 34 (4). 

(5) /6u/., s. 34 (5); Salmon Fishery Act, 1873 (36 A 37 Viet, c. 71), s. 21 (2). 

(c) Salmon Fishery Act, 1873 (36 A 37 Viet. c. 71), s. 21 (3) (4); Lewis v. 
Arthur (1871), 24 Ij. T. 66 (licensee not in eveiy case compelled to be present at 
the net). Putts, being fixed engines, must be licensed even when fitted so us 
not to catch salmon {Lyue v. Leonard (1868), L. It. 3 (i. 13. 156) ; so, too, must all 
nets which are calculated to catch salmon [Short v. Uastard (1881), 46 J. P. 580) ; 
and see Hid v. (reo;ye (1880), 44 J. P. 424, and Davies v. Kraus (1902), 86 

. T. 419 (lines for eels but capable of catching salmon or trout). 

(d) Salmon Fishery Act, 1873 (36 A 37 Viet. c. 71), s. 21 (5); Camhridye v. 
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1357. Licences are available only during the fishing season of the 

year tor wlnclUliey are granted, and only for the fishery district and 

the tune specified on the licence (e). Salmon licences are available 
tor trout and char (/'). 

1358. A licence-holder must produce his licence to another 
licensee on his ])roducing his licence, to a conservator on his 
producing his certificate of conservancv, to a water bailiff on his pro- 
-lucing his appointment, or to any constable if authorised by the 
justices in quarter sessions to demand 2 )roduction of licences (p). 

1359. J he amount payable for licences is determined from time 
to time by the conservators, but it must not exceed the sums 
mciitioned in the_ Salmon Fishery Act, 1873, unless the Board of 
Agmuilture and Fisheries has sanctioned a 25 iier cent, additional 
duty for permanent iiiiprovemeiits for facilitating the passage of 
salmon (h). The amount payable for a licence to fish for trout or 
char, exclusively of salmon, must not exceed one third of the 
maximum amount chargeable for salmon (/). 

Sect. 10. — Close Seasons, 

bUB-SECT. 1. — Close Seasoii, 

1360. For the protection of fish Parliament has imposed pro- 
hibitions on their ciipliire during certain seasons of the year. These 
seasons are known as the annual and weekly close seasons. Power 
has also been given to hoards of conservators to prohibit by hye-laws 
the use in inland waters of nets, other than a landing net or a net 

for eels, between the first hour after sunset and the last hour 
before sunrise (/t). 

1361. From the 1st September to the 1st Xovemher salmon 
may be caught only by rod and line (1). From the 2nd Xovemher 


]{(!! 1 isi n [IHUo), (>I L. J. (m. c.) 17o (usiii" three rods and three line.s at one 
and tlie same time under one lieence\ The n.d and lino licence does not include 
ni^ht lines ( Il')7//aws v. I.mifi (ISiKi), ,77 J. ]>, 217). 

M .Salmon Fislmry Act, l.Sli.I (2 s'A: 29 Viet. c. mi), s. dl '(i) ; Freshwater 

I'lsheiies .U't, ISiS A 12 ^ ict. c. d9), s. 7 (day, week, or season tickets for 
trout aiKi char;. 

J) Fre.slnvater Fi.sheries Act, 1.S7.S (tl A .12 Viet. c. 29), s. 7. 

(//) Salmon Fishery Act, 180.7 (28 A 29 Viet. c. 121 \ s. ;j7. 

(/<) Salmon Fishery Act, 1870 (.'iO A 07 Viet. c. 7i), ss. 21 (1), 21, .77. The 
maximnm scale is: “ For each and every weir, hany^ baulk, garth, goryd, box, 
(- 111 ), 01 cl iii\ e, i. 1 2 , dialt or hang net, not ex(*eediiig 200 yards in length, 

measured along the head-ro]ie when wet, £o ; ditto, exceediir' •'00 vard.s, for 

every additional dO yards or jairt thereof, £l ; coracle net, 12 ,£■. ; imtt. Ts. (id. ; 
outrigger or leader to jiutts and pntchers, not exc(-eding 100 yards in length, £2; 
ditto, exceeding lOO yards, for every additional 20 yards or jia'rt thereof, £1 ; cross 
line, £2 10s. ; .single rod and line. £I lO.s, k'or juitcliers or jiiitts, if not exceed- 
ino ,70 in niimlier, £1 Id,.-, (id. ; fur every additional 50 or jiait thereof, £1 lOs. (id. 
lor any instrument or device not named above, such siiiii as mav be deter- 
niineil by the hoard of conservators with the sanction of the Hoard of Agriculture 
and Fisheries’' (mb/., Sched. 111.;. 

(i) Freshwater Fisheries Act, 1 878 ;tl * 42 Viet. c. .'!9|, s. 7 (2'. 

(/.; .Silmoii Fnshery Act, ls7;J (;j(i A :j7 Viet. c. 7r', s. :ii» (12'. ' 
p; Salmon Fn-hery Act, 1801 (24 A 25 Viet. c. 109\ s. 17. 
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to the 1st February following, both inclusive, salmon may not be 
captured (»i)- From the 2nd February to the 1st May salmon 
may be caught by an}'’ lawful method except putts and putchers (u). 
If the fisheiy is subject to the control of a board of conservators the 
annual close season may be varied as to the whole or part of 
the fishery b}^ bye-law. If varied, the season must not commence 
later than the 1st November for all modes of fishing except putts 
and putchers and rod and line, and must be of at least one bun- 
dled and fifty-four days’ duration ; as regards fishing with rod and 
line, the season must commence not later than the 1st Decembei, 
and must last for at least ninety-two days(o). It would seem that 
the board of conservators have no power to vary the close seasons 
for putts and putchers (p). Within thirty-six hours after the 
commencement of the close season the proprietor or occupiei of a 
salmon fishery must remove from the waters within his fisher}’ the 
inscales, becks, tops and rails of all cruives, cribs or boxes, and all 
planks and temporary fixtures used for taking and killing salmon, 
and all other obstructions to the free passage of fish in or through 
the cruives, cribs or boxes ( 7 ). It is an oftence to place any 
obstruction, use any contrivance, or do any act for the purpose of 
deterring salmon from passing up a river, but lawful methods of 
fishing for fish other than salmon may be used(r). 

1362 . The annual close season for trout and char is from the 
2nd October to the 1st February following, both inclusive, 
during which season trout may not be taken by any method 01 
fishing, except for purposes of artificial propagation or other 
purposes with the written consent of the conservators of the 
district (.s). Boards of conservators may by bye-law alter the 
commencement of this season to a date between the 2 nd beptem- 
ber and the 2nd November, but it must continue if altered 01 

one hundred and twenty-three days (a). 


1363 . Between the 1.5th March and the 15th June, both 
inclusive, it is unhuvful to fish in any river, lake, tributary, stream, 
or other w'ater connected with or in communication with such 
for any kind of fish (other than pollan, trout, char and eels) 
wdiich live in fresh water, except those kinds wdiich migrate o 

(//() Salmon l’'isiiery Aft, lS(il (2*1 A 2.j \ ict. c. lOVO, 1<- 
GA Sahnoii Fishery Law Ainendinoiit Act, 1S79 (12 A l.'l Vict. c. -b), s 
These eii^dnes may nut be used between tlio end of August and Lnu Ma^ 

following- . V w. /t\ 

(o) Salmon I'ishery Act, ls73 (ao A .'57 Viet. c. 71), s. .'59 (O* ^ ^ 

( p) See Salmon Fishery Law Amendment Act, 1879 (12 A 48 \ ict. c. J)), s. _ , 

and l^rosaer v. ('adofjtin (1900), 94 J./. T, *7(. . , , 

In) Salmon Fishery A< t, ISGl {'24 & 2,5 e. 109), s. 20. Ih.s mchnles ho 

oi^niii'^ of sluices in a fishinj,' mill dam wliere it is necessary to facilitate the 

Dassa'^e of salmon [Ilofhf-fvn v. LdUt- (I8t>.5i, 14 C. 15. (n. k.) 1^0* 

^ (r) Salmon Fishery Act. 187:5 (:5(> A .*57 Vict. c. 71). s lb. Boards of con- 
seiwators have power to regulate tlie use of nets for hsh other than ^alm )n 

during close sea.sons [ihuL, s. 89 (H)); also p. b0(), aide. 

(it) Salmon Fishery Act, 18G.'' (28 A 29 Vict. c. 121), s. 04 ; ..almon hishciN 

Ac4 187:5 (:5(5 A ;57 Vict. c. 71), H. 18 (7). . ^ * 

'j) Salinon Fishery Act, 1870 (;59 A 10 Vict. c. 19), s. 4; hresuwater 
Fisheries Act, 18i8 (4*1 A 12 A ict. c. .59), h. 10. 
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fishing takes place under the 

lollowmg circumstances; — 

1. In a private or several fishery (1) the owner, when trout char 

othS?hn”® 1 - 1{ Pi'eserved, may destroy freshwater fish 

othei than giayhng, but the occupier of the fishery may not do this • 

m-f f fishery, may 
an le 01 take fish for scientific purposes or for use as bait. 

A In a public fishery, with the leave of tlie board of conservators, 

anyone may angle, and, except where prohibited by a bye-law of 

a board of conservators, anyone may take freshwater -fish for 

scientific purposes or tor use as bait(ii). Boards of conservators 

appointed undei;the Salmon Fishery Acts, 1861—1876, and under 

n rt nAw the whole or any 

pai of heir distric from the operations of the above provisions as 

to tile close season for freshwater fish (c). 

1364. During their close season freshw^ater fish other than eels 
Sdom ^^"Sht outside the 

.>0 ^ tmon river, eels or the young of eels may not be 

caught by baskets, nets, traps, or devices between the 1st January 
and the 24th June inclusive, except in eel baskets not exceeding 

10 inches m diameter and constructed so as to be fished with bait, 

fi"^ 1 rn From the 15th March to 

tlie 15th June, both inclusive, angling for eels is illegal (/). 

1366. Lampenis may not be captured by wheels or leaps placed 
upon the apron of any weir in a salmon river except between the 1st 

August and the 1st March (^). 

Sua-SECT. ‘l.-Weekltj Close Season. 

1367 During the part of the year when the provisions as to 
the weekly close season are in force, salmon may be caught only 
by rod and line between noon on Saturday' and six o’clock 

peif'Oii to uhli (j>ee offaz/u-wc/i* V. J ri.S.sn 4-*iT 'i’ -w^ nn • • 

The wovisions -i- In IS "'thin the flow and reflow of the tide, 

as conse V Z; dn , ' ^^Xe-laws would seem to be ino],orative, 

wiVp?) P tSn ® t° ««ke such bye-laws, 

oi only fo r provisions as to freshwater fish apply to all fresli waters 

chai dyeS ^ conseryators for fishery districts for trout and 

(r) Freshwater Fisheries Act, 1878 (11 & 42 Viet. c. 39) s 11 C) 

{( ) //id/., s. 11 (4) ; I’leshwater Fifsheries Act, FS8G (49 & jO Viet c ‘■’I s 1 * 

li ne y. JJmd/e>/ (188.5), IG Q. H. F 148 ' '' ’ 

11 "t)- s- It is an offence to 


/) lresh water lisheries Act, 1S8G (49 & 50 Viet, c. 2\ s 1 
(y) fealmon iishery Act, 1873 (3G & 87 Viet. c. 71\ s. 15. 
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on Monday morning, or by means of putts and putcbers at lo. 

week-ends between the 2nd May and the 31st August (Ji). Close 

Boards of conservators may by bye-law vary the commence- Seasons, 

ment and termination of the weekly close season as to the 
whole or part of their district, so that it does not commence 
before 6 p.m. on Friday and terminate earlier than midnight 
on the Sunday following, nor continue later than noon on the 
following Monday, but in no case may it exceed forty-eight hours (/). 

During the weekly close seasons the proprietor or occupier of a 
fishery must maintain a clear opening of not less than 4 feet in 
width from the bottom to the top, through all salmon cribs, boxes 
or cruives, so that a free space of that width is effectually secured 
for the passage of fish up and down through each box, crib or cruive, 
whether used for fishing or not, and he must remove all the inscales 
and rails (A). Throughout Sundays, and at all times when the water 
is not required for milling purposes, the sluices for drawing off 
water, which would otherwise flow over any dam, must be kept shut 
in such a manner as to cause the water to flow through the fish pass, 
if any, or over the dam (/). 

There is no weekly close season for fish other than salmon. 

Sect. 11 . — Sale and Export, 

SuI3-Sec'T. 1. — Sah, 


1368. Between the 3rd Septemljer and the 1st February follow- Sale of 
ing, both inclusive, no person may buy, sell, or expose for sale, or 
have in his possession lor sale, any salmon or part of any salmon. 

This provision does not apply— (1) to salmon which has been cured, 
salted, pickled or dried beyond the limits of the United Kingdom, or 
to salmon so treated in the United Kingdom between the 1st 
February and the 3rd November ; (2) to clean fresh salmon 

caught within the limits of the Salmon Fishery Act, 1873, by 
any net, instrument, or device other than a rod and line lawfully 
in use at the time and in the place of capture ; (3) to clean fresh 
salmon caught at any time beyond the limits of the Salmon Fishery 
Act, 1873, provided that its capture by any net, instrument, or device 
other than a rod and line, if within the United Kingdom, was lawful 
at the time and in the place where it was caught. Proof of the 
exceptions to the general rule as to sale lies on the vendor (m). 

1369. It is an offence to buy, sell, or expose for sale, or have Sale of trout 
in possession for sale, trout or char between the 2nd October 


(A) SaliiiOM I’ifehery Act, lS(il (24 & 'lb Viet. c. lOJ)), s. 21 ; Salmon Fishery 
Law Ameiulment Act, ISTil (42 & 4S Viet. c. 2(i), s. 2. It is an olfoncc to hsh 
for salmon with any other means even though none are caught {Ihithcrw Uarria 
(ISTO), 1 Fx. 1). !*T); see aUo Duries v. Er(u,s (1002), SO L. T. 410. 

(/) Salmon F’ishery Act, 1-S7S (SO A .*17 Viet. c. 71), s. 00 (2). 

(/.) Salmon Fishery Act, ISOl (24 A 2.7 Viet c. lOi)), s. 22. No provision is 
made as to the height of the clear oi)ening, and it is submitted that a height 
Bufiicient to allow salmon to jiass would l)e sullii-ient. 

(/) iSalmon F’l^hery Act, ISOl (24 A 2.7 \'ict. c. 100), s. 20 ; Salmon Fishery Act, 
l.S7y (00 A 07 Ahct. c. 71), s. .70. 

(m) Salmon Fishery Act, 1S70 (00 A 07 Viet. o. 71), s. 10. 
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ancUhe 1st February following, both inclusive (n). This provision 
applies equally to fish caught without or within England and 
Wales, even though their capture may be lawful (o). 

1370 . Between the 15 th March and the 15 th June, andirrespec- 
ue y 0 the place of capture, no one may buy, sell, or expose 
tor sale, or have in his possession for sale, any freshwater fish 
except those kinds which migrate to or from the open sea, and 
except pollan, trout, char and eels (p). 

Sub-Sect. 2.— Export, 

1371 . The export of unclean and unseasonable salmon from any 
pait of the United Kingdom is forbidden at all times (7). Salmon 

the time at which the sale of salmon is prohibited in 
the district where it was caught may not be exported from any part 
of the U nited Kingdom (r). All salmon intended to be exported 
iiom England and AVales to places outside the United Kingdom must 
he entered with the proper officer of customs before shipment at 
the port or place of intended exportation (.v). Before the 3rd 
September and the 80 th April following any officer of customs 
may open any parcel he sus2)ects of containing salmon, and may 
detain the salmon until i)roof is given that the exjiortation of such 
salmon is legal. If before such 2)roof is given the salmon becomes 
unfit for human food, the officer may destro}^ it. If the salmon was 
not entered with the 2n*02)er officer it is liable to be forfeited, and 
the shi2^per and ex2)orter is liable to a 2^enalty not exceeding 
for every salmon so shipped or ex2)orted {t). 

Sect. 12. — P rota tion of luslirries, 

Slb-Sect, 1. IhjudiuitG (uid other Explosii'fs, 

1372 . Dynamite and other exiilosive substances may not be used 

to catch or destroy fish in any public fishery in the United King- 
dom (a), or in any private fisliery in England and Wales (h). This 

piovision as to public fisheries does not a^ijily be3’ond one marine 
league from the coast (r). 

Su)i-Si;cT. 

_ 1373 . No one may knowingly permit liquid or solid matter to flow 
into any vaters containing salmon, or into any tributaries thereof, 
to such an extent as to poison or kill fish, exceiit in the exercise of 


(») Snlmon Fishery Act, lS7:i (.KJ A ;57 A'ict. c. 71) s ‘^0 
(o) Prhe V. Ilrwlleii (IS.S.-,). ]() Q. B. ]). U.s. 

(/O Freshwater Fi.sherie.s Act, 1S7,S (41 A4L> Viet. c. .'19), s. IF'4): Freshwater 
hishenes Act, ISSO (49 A DO Vict. c. 2). s. 1 ; />/,•,. y, /inullei/, mpm. 

'/) Salmon Acts Amendment Act, 186:3 (;>6 A 117 A'ict. c. 10\ s. ;3. 

(r) Ihid, 

(A Salmon Fishery Act, 186D (28 A 29 A’ict. c. 121), s. 65. 

(t) W<1 : Salmon Acts Amomlment Act, 1870 (.-S.'S A ;34 A’ict. c. •■!:!), s. I. 

;o) I’lshories (Dynnnute) Act, 1877 (40 A 41 A’ict. c. 65), .s. 2; see also 
title t RiMiN.VL L.vw .\XD PnocEDriiE, A’ol. IX., pp. 768, 785. 

i 5) IreshwaterFisherie.s Act, 187N '41 A 42 A’ict. c. .‘39), s. 12; Freshwater 
Fi..^hcries Act, 1884 (47 A 48 A'ict. c. lit, s 8 

('■) Fi.sheries (Dynamite) Act, 1877 (40 A 41 A’ict. c. 65), e. 3. 
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a lawful right and after the trial of tlie best practical means within 
a reasonable cost to render such efBuent matter harmless («'/). The 
question as to w'hether the best means within a reasonable cost have 

been tried may be determined by a jury((^). 

It is a misdemeanour punishable by penal servitude (not exceed- 
ing seven years) unlawfully and maliciously to put any lime or 
otlier noxious material into any pond or water in which there is 
a private right of fishing, or into any salmon river, with intent 
to destroy the hsh then there, or tliat may thereafter be put 
therein (/). 

A person who puts poison, lime, or any noxious material into any 
waters frequented by fish living permanently or temporarily in 
freshwater, exclusive of salmon, may, instead of being indicted fora 
misdemeanour, be prosecuted summaril}^ under the Summary 
Jurisdiction Acts(,//). 


Sub-Sect. :5. — ///c'/a/ Fiahiun [h), 

1374. No one may wilfully take, kill, injure or attempt to take, 
unclean or unseasonable salmon, or wilfully take or destroy or injure 
the young of salmon, unless for the purpose of artificial propagation 
or other scientific purposes, and then, if he is within a district where 
a board of conservators is established, only if he has first obtained 
their consent (/'). If an unclean or unseasonable salmon is acci- 
dentally caught an ofience is not committed it it be returned to the 
water with the least possible injury (./). 

1375. No one may use for the purpose of catching, or have in his 
possession under such circumstances as to satisfy the court before 
whom he is tried that he intended at the time to catch or kill by 
means thereof, salmon, trout, or char (A), any light, otter lath or 
jack (/), wire or snare, spear, galf, except as auxiliary to a rod and 


[<l) Salmon Fishery Act, ISGI (24 it 2o A ict. c. 100 i, s. o. 

(e) lfn'(L, ss. (), 7. , 

( /•) Malicious Dainago Act, isGl (24 A 2o Viet. c. 07), s. .42 ; Salmon h ishery 
Act, 1874 (.4G A 47 Viet. c. 71), s. 14 ; Jl. v. IVc'ey. [lOOo] 2 K. <48, (’. C. It. ; 
see also title (’uimixal Law and PuocKnuui:, Vol. IX., j). 7.s.L_ 

(ij) l''res]iwat(n‘ l'’isheries Act, 1881 (47 A 48\iet,c. 11), ss. G, 7. Iho suhject 
of ]>olIutioii of water in *;cneral is lurther tlealt with uiidor titles Niisance, 
Pi'itLic Health and J.ocal Adminihtuation ; Wateus and ‘Wateucoukses. 
As to jirocedure on sucli i)ro>ecutions, see title MAtnsTJovTES. 

(A) As to pro])erty in fisli cauj^ht ami larceiiv, see jk 480, antr. 

(/) Sulinon Fishorv Act, 18G1 (24 A 24 Viet. e. mo), ss. 14, 14; SaJinoii 
Fishery Act, 18G4 (^s A 20 Viet. c. 121), s. (iO. A person wlio. while i\shuv- 
tor trout, cutcie^?' samlets ami keeps tliem not kiH)Win;i; tlie diflerenee and having’ 
no intention to catt-h smulets, commits no olteiice against these provisions 
{Ifopfoi. V. Thlr^rall (18G4), 0 1.. T. 427). 

( /) Salmon J''isherv Act. 18G1 (24 A 24 \ ict. e. lOO), s. 14. 

IbvL, s. 8; Saiim.n 1 ’i>lierv Aet, 18G4(2S A 20 Viet. c. 121),s. G4 ; Salmon 
Fishery Act, 1874 (4G A 47 Viet. c. 71), s. ]S (7) ; Freshwat('r Fisheries Act, 
1.S78 (41 A 42 e. 40), s. 4 ; I'T'Cshwater l-’isherios Act, 1SS4 (47 A 48 ^ ict. 

c 11)» ^ 

( / ) “ otter lath or 1 ack ' meal is and i nclndes any small hoat or \ cssel , hoai d , oi 
stick used for the pin j.ose of ninning out haits, :n tifieiul or ot herwise, aemss 
anv portiim of a lake or ri\'er, and whether used willi a hand lino or as auxiliai\ 
to a rod and line or in any other way. “ Strokelial! ’’ or “ snatcii means and 
includes any instrument or device, whether used with a rod and lino or otherwise, 
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Sect. 12. 

Protection 

ofFisheries. 


Sale or use 
of roe. 


line, strokehall, snatch, or other like instrument (m). In a fishery 

district where licences are required no one may use an unlicensed 

fishing weir, fishing mill dam, fixed engine, instrument, net or device, 

except a gatt or landing net as auxiliary to a rod licence, for 

catching or for facilitating the catching of salmon, trout or char, or 
assist any person in so doing (?0. 

1376. The roe of any sort of fish may not be used for the purpose 
of fishing in a salmon river, or in waters within the limits of the 
in-eshwater I isheries Act, 1873, and nobody may ever sell or expose 
t^or sale any roe of salmon, trout, or char. A person found using or 
having in his possession any such roe must prove that he had 
the roe for artificial propagation or other scientific purposes 
wUii the written consent of the board of conservators for the district, 
01 give a reason satisfactory to the court by whom he is tried for 
having the same in his possession («). 


spawning 

beds. 


Sub-Sect. 4. — Spawui/tf/ Beds. 

1377. The spav’ning beds or banks or shallows in which the 

spawn of salmon may be must not be wilfully disturbed except by 

an owner legally taking materials from a stream (b). When salmon 

are spawning or when on or near their spawning beds they must 

no be vilfully distuibed or attempted to be caught except for the 

pui poses of aitilicial propagation or other scientific purposes, and 

e^ en then if there be a board of conservators for the water their written 
consent is necessaiy (c*). 


Gratings. 


Sub-Sect. d.—Grati//^js. 

^ device ajiproved by the Board of Agriculture 
and fisheries for preventing the passage of fish through any 

c annel(a). In certain circumstances a board of conservators 
may idace gratings for preventing the ingress of salmon into streams 
in which salmon or their spawning beds are from the nature of the 
channel liable to be destroyed (e). Persons having the control of 
aitificial channels in existence in 1861 for suppljdng towns or a 
navigable canal with water, whereby salmon or the young of salmon 
aie led aside out of a main stream, must maintain gratings across 

for the purpose of foul hooking any tish (iSalmou Fishery Act, 1873 (36 & 37 

(w) A fishing iiet with an illegally small mesh is not a like “ instrument ” 
[Jones V. Danes, [1898] 1 U. B. 405). 

Act, 1873 (30 & 37 Viet. c. 71), s. 22. A person may 
?iwN dead fash without holding a licence [Gazan! y. Cooke (1890), 55 J. B. 

102), but not a dying hsh [Stead v. TU/otsoa (1900), 09 L. J. (q. b.) 240). As to 
larceny of living and dead fi.sh, see p. 589, aide ^ 

a) Salmon I'^hery Act, 1801 (24 & 25 Viet. c. 109). s. 9, as amended by 

T * 29 Viet. c. 121), ss. 00, 04; Salmon Fishery 

Act 18,3 (.10 A 3, ^ let. c. 71), s. 18 (7) ; Freshwater Fisheries Act, 1878 (41 & 

1“ Fmheries Act, 18.S4 (47 & 48 Viet. c. 11), s. 8- 

* - 0,1 Larceny Act, 1801, projiertv in fish, and poaching, i>ee 

p. o89, aide. i i . > i 

[ti] Salmon Fishery Act, 1801 (24 A 25 Viet. c. 109), s. 15. 

A i Fishery Act, 1805 (28 A 29 Viet. c. 121), s. 60. 

-/) Sa mou I'lshery Act, 1873 (30 A 37 A'ict. c. 71), s. 4. 

(e) Ibid., s. 00. ^ 
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such channels for the purpose of preventing the descent of these 
fish, provided the gratings do not interfere with navigation (,/ ). 
In certain other channels a board of conservators may erect gratings, 
and the adjoining landowner or occupier is then bound to take 
reasonable means to prevent tbe gratings from being injured or 
removed (g). 


Part VI. — Statutory Enactments relating to 
Salt Water Fisheries and Sea Fishing. 

Sect. 1. — Supervision of Sea Fisheries. 

Sub-Sect. 1. — B// Buard of Trade. 

1379. The general supervision and control of the sea fisheries 
is divided between the Board of Trade and the Board of Agricul- 
ture and Fisheries {h). 


Sub-Sect. 


2 , — Board of A<jricidture and. Fisheries. 


1380. The Board of Agriculture and Fisheries has had trans- 
ferred to it all the powers which the Board of Trade had under 
various statutes for the regulations of Sea Fisheries (i). 

Under these Acts the Board has power to create sea fisheries 
districts within the territorial waters of England and Wales, and 
to provide for the constitution of local fisheries committees by 
whom the sea fisheries carried on within such districts are to be 
regulated. This includes power to unite or dissolve districts (k). 

The Board also has power to make regulations as to the 
making of bye-laws by the local fisheries committee (/), and may 
confirm a bye-law either with or without holding a local inquiry 
or with or without such modifications as may be assented to 


./) Salmon Fishery Act, IS(il (24 aV 2o Viet. c. 100). s. 1-3. ^ 

^(j) Salmon Fishery Act, 1ISTI3 (*30 & 37 Viet. c. 71), ss. 

[h) Board of Agriculture and Fi.sheries Act, H)0.'3 (3 Edw. 7, c. 31), s. 1. The 

Board of Trade is intrusted with the administration of the Merchant Shipping 
Acts, 18.54 — 1000; the Sea Fisheries Act, 1843 (0 & 7 Viet. c. 70); the Sea 
Fisheries Act, 1808 (31 & 32 Viet. c. 4.7), except Part 111.; the Sea Fisherms 
Act, 1883 (40 & 47 Viet. c. 22) ; the Fisheries Act, 1801 & 56 V^ct. c. 37), 

Part I. ; and the North Sea Fisheries Act, 1803 (.70 A 57 \ ict. c. 17), As to 
Board of Trade, see title Constitutional Law, Vol. VH-. P- 102. As to 
olfences against the Behring Sea Awai'd Act, 1804 (5j & .78 \ ict. c. 2), see title 
CuiMiN.VL Law and Procedure, Vol. IX., pp. 270, 285, 501 ; sec also j). 037, 

post. 

(i) Board of Agriculture and Fisheries Act, 1003 (3 Kdw. 7, c. 31),^ s. 1. Tho 
statutes are : — The Sea Fisheries Hegulation Act, 1888 (51 S: 62 \ ict. c. 54); 
the Fisheries Act, 1801 (.74 it 55 Viet, c. 37), Part IL ; tho Sea Fisheries (Shell 
Fish) Regulation Act, 1804 (57 & 58 Viet. c. 20) ; the Roach River Oyster 
Fishery Act, 180(i (20 & 30 Viet. c. cxlv.) ; the Sea Fisheries Act, 1808 (.31 & 32 
Viet. c. 45), Part III. ; tho Oyster and Mussel h'isheries Orders Confirmation 
Act, 1809 (No. 2) (32 & 33 Viet. c. 31); the Sea Fisheries Act, 1875 (38 et 39 
Viet. c. 15); the Fisheries ((Jyster, Crab, and Lobster) AcL 1-877 (40 & 41 Viet, 
c. 42) ; and the Sea Fisheries Act, 1884 (47 it 48 A^ict. c. 27). 

(k) Sea Fisheries Regulation Act, 1888 (51 & 52 A'ict. c. 54), ss. 1, 11, 12. 

(/) Ibid., 8. 2. Regulations were made by tho Board of Trade on 9th November, 
1897 (Statutory Rules and Orders, 1899). 
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Supervision 
of Sea 
Fisheries. 

to regulate 
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fisheries : 


to regulate 
lobster arul 
crab fishing. 


Sea fisheries 
committees. 


by the local fisheries committee (m). Once a bye-law is confirmed, 
tlie Board has no power to repeal it. The Board may call upon a 
local fisheries committee to collect statistics relating to" sea fisheries 
and make returns as to the proceedings of the committee (n). 

I’he Board have power, after certain statutory in’ovisions 
have been complied with, to make an order for the establish- 
ment or imi)rovement or for the maintenance and regulation 
of an oyster, mussel, or cockle fisheiy (o). Such an order comes 
into force when confirmed by Parliament, or in special circum- 
stances when confirmed by Order in Council (p). The Board 
may by certificate in certain events determine such order either as 
to the entire fishery or as to any part thereof (q). 

Where any local or personal Act passed since 18(53 subjected any 
oyster fishery comiiany to the control of the inspectors of fisheries 
appointed under tlie Salmon Fishery Act, 1801 (/), this control is 
now exercised by the Board (.s). The Board also have power in 
certain cases to sanction or prohibit the removal of oysters from a 
public oyster bed or bank (/), and can also sanction any 
exi)enses which local fisheries committees may incur in stocking or 
restocking any public fishery for shell-fish (//). 

After a public inquiry the Board may by order restrict or pro- 
hibit, under such conditions as they define, the fishing for and 
taking of edible crabs or lobsters in a defined area of the public 
fishery in the sea, and may make the necessary provisions for 
enforcing such order (r). These orders may be repealed or 
amended by a bye-law of a local sea fisheries committee (w). 



2 . — Poiccrs of Sea Fulieries Committees. 


1381 . Subject to the provisions of the order constituting a local 
fisheries committee, the law relating to committees and joint com- 
mittees of county councils applies in like manner as if the powers 
and duties of the local fisheries committees were lowers and duties 
transferred by the Local Government Act, 1888 (,r), to the council or 
councils represented on the committee and delegated to the 
committee by the said council or councils, and as if any borough 
council represented in the committee were a county council {a). 


(r/p Sea Fisheries Pegiilation Act, ISSS (dl & 02 Yict. c. 54), s. 4. 

[n) IhvL, s, 8. ^ 

(o) *Sea Fisheries Act, 188S (;J 1 & 32 Viet. c. 45), ss. 29, 40, 44 ; Sea Fisherie;^ 
Act. 1884 (47 A 48 Viet. c. 27), s. 1. 

(/p Sea Fi.^heries Act, ISOS (31 & 32 Yict. c. 45), s. 37 ; Fisheries (Oyster, 
Crab, and Lobster) Act, 1877 (40 & 41 Yict. c. 42), s. 7 . 

^ ( 7 ) Sea Fisheries Act, 18(58 (31 A 32 Yict. c. 45), s. 45; Ovster and Mussel 
Fisheries Ordeis Continuation Act, 18(59 (No. 2 ) (32 & 33 Yicti c. 31), s. 2. 

(r) 24 A 25 Yict. c. 109. 

(s) Sea Fisheries Act, 1875 (38 A 39 Yict. c. 15), s. 1 ; Foard of Agriculture 
and Fisheries Act. 1903 (3 Edw. 7. c. 31), s. 1 , Schedule. 

(0 Fisheries (Oyster, Crab, and Lobster) Act, 1877 (40 A 41 Yict. c.42),s. 5. 

(n) Sea Fisheries (Shell Fish) EeguJation Act, 1894 (57 A 58 Yict. c. 26), 
s. 1 ( 2 ). 

(f) Fisheries ((3v>ter, Crab, and Lobster) Act, 1877(40 A 41 Yict, c.42),s. 10. 

(/e) : 8 ea Fisheries Eegulation Act, 1888 (51 A 52 Yict. c. 54 ), s. 2 (1) (d). 

(a) 51 A 52 Yict. c. 41. 

(a) Sea Fisheries Eegulation Act, 1888 (51 & 52 Yict. c. 54 ), s. 1 (3). 
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Part VI.— Statutory Enactments Relating to Sea Fishing. 


1382 . Subject to such regulations as may be made by the Board of 
Agriculture and Fisheries, a local fisheries committee may make 
bye-laws as to the whole or part of their district and during the 
whole or part of the year as to the following matters : — 

1. Piestricting or prohibiting, either absolutely or subject to sucli 
regulations as may be provided by the bye-laws — (1) any method of 
fishing for sea fish or the use of any instrument for fishing for sea 
fish, and for determining the size of mesh, form and dimensions of 
any instrument for fishing for sea fish ; (2) the fishing for or taking 
of all or any specified kinds of sea fish during any specified 
period (b), 

2. Constituting any district of oyster cultivation for the pur- 
poses of s. 4 of the Fisheries (Oyster, Crab, and Lobster) Act, 
1877 (c), and directing that the proviso to s. 8 of that Act shall 
not apply, and repealing or amending any order made under 
s. 10 of that Act, or under the Fisheries (Oyster, Crab, and 
Lobster) Act (1877) Amendment Act, 1884 (d). 

3. Regulating, protecting and developing fisheries for all or 
any specified kinds of shell-fish (including all kinds of molluscs 
and crustaceans) ; and an}’ bye-law may provide, among other 
things — (1) for fixing the sizes at and conditions under which shell- 
fish may not he removed from a fishery, and the mode of determining 
such sizes (c ) ; (2) for an obligation to re-dei)osit in specified localities 
any shell-lish, the removal or possession of which is prohibited, l)y 
or in pursuance of an Act of Parliament; (3) for tlie protection of 
shell-lish laid down for I)reeding purposes, and of culch and other 
material fur the reception of spat (_/'), and for an obligation to 
re-deposit such culch and other material in specified localities (//). 

4. Prohibiting or regulating the deposit or discharge of any 
solid or liquid substance detrimental to sea fish or sea fishing, 
except discharge of sewage by a sanitary or other local authority 
in pursuance of parliamentary powers (//)■ 

5. Repealing or amending any bye-law they have previously 
made (/). 

(>. Imposing as penalties for the breach of any bye-law fines not 
exceeding for any one offence the sum of .£20, an additional sum 
of £10 a day for a continuing offence, and in any case the forfeiture 
of tlie fish taken and the lishing instrument used(j). 


{h) Sea Regidation Act, IS.SS (51 X 52 Viet. c. .VI), .'^s. 1 (a), 2 ; 

Fisheries Act, 1801 (54 X i)') c. .47), s. 7. As to deiiiiitioii of “trawl” 

under sucli a hye-Iaw, see ('olhtrh v. Aulijitlt.l (ISSS), 07 1j. J. ((i. a.) 4.44. 

(# ) 10 X 4 1 ^'ic■t. c. 42. 

(f/) 47 X 48 \'ict. c. 20; see Sea Fisheries Regulation Act, 1888(51 X 52 Viet. 
C. 5-1), s. 2 (1) (e), (d). 

(f) The oil'cnce of removal is comjilete as soon as tlie shell-fish have been 
taken \ii» from any part of the fishery with the intention of eventually carrying 
them awav [i'/io)nso/i v. R/o'/m (1800). 00 L. J. (q. n.) 170). 

( / ) Spat is the sjiawn or younx of any kind of shell-fisli (Sea Fisheries (.Shell 
Fisli) Regulation Act, 1801 (07 X 58 \'ict. c. 20), s. 1 (d). 

(//J Sea l-’ishcries (Slicll l-'isli) Regulation Act. 1 804 (57 X 58 A'ict. c. 20), s. 1 (e). 
(A) Sea I'isheiies Regidatioii Act, 1888 (51 X 52 Viet. c. 51), ss. 2, 14 (c). 

i) /Ah/., s. 2 (2). 

j) I s. 4. 
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SECT... made the bye-laT\-s must be published as directed bv 

nfsf/ statute (A-). The bye-laws cannot prejudicially affect any several 

Fisheries seashore in the hands of a 

Committees ^*^'^■1®'^'' without his consent, or any bye-laws of a board of salmon 
conservators (/). 

®"^tiect to any restrictions or conditions made by the 

officers. ^ county councils (m) appointing to the local fisheries committee as to 

expenditure, the committee may apjioint such fishery officers (m) as 

they deem exjiedient for the pui’iiose of enforcing the observance of 
tbe bye-laws (o). 


Stocking 

public 

fishery. 


Collecting 

statistics. 


1384. A local fisheries committee have power to stock or restock 
any public fishery for shell-fish, and for that purpose to incur such 
expenses as may be sanctioned by the Board of Agriculture and 
Fisheries (j>). The committee have also j^ower to enforce any Act 
of Parliament relating to sea fisheries ( 5 ), 

1385. Every local fisheries committee are bound to collect such 
statistics relating to the sea fisheries within their district and make 
such returns to the Board of Agriculture and Fisheries as that 
Board may reasonably require. The expenses incurred in obtaining 
the statistics is borne by moneys provided by Parliament (r). 


Powers of 
sea fishery 
officers. 


Sect. 



Powers of Fishery Officers appointed hy Sea Fisheries 

Committees. 


1386. A fishery officer appointed by a local fisheries committee 
when enforcing any bye-law is deemed to be, and has all the powers 
and privileges of, a constable ; moreover, he is empowered, within 
his district, or in any adjoining sea fisheries district, or salmon 
fishery district, or the district of a harbour authority, to stop and 
search any vessel or vehicle used within the district in fishing or 
in conveying either fish or any substance the deposit or discharge 
of which is prohibited or regulated by a bye-law, and search and 
examine all instruments used in catching or carrying fish, and 
seize any sea fish or instrument liable to forfeiture (5). He also 
has power without the authority of the local fisheries committee to 
take legal proceedings for the enforcement of the Acts relating to 
sea fisheries or of any bye-law made thereunder (f). 

{k) Sea Fisheries Begulation Act, 1888 (51 & o2yict. c. 54), s. 5. 

(/) IhUL, s. 1:3 (a), (b). ^ 

(m) Any restrictions must be made before the officer is appointed {B. v. 
Hymouth Corporation, [1890] 1 Q. B. 158). ^\here more than one council 
appoints to the committee, the conditions and restrictions can only be imposed 
by the common agi'eement of all the councils represented on the committee (^. 

V. North BuHng of Yorkshire CounUj Council, [1899] 1 Q. B. 201). 

(//) The officer may be also an officer of a board of salmon conservators 
(Sea Fisheries Begulation Act, 1888 (51 & 52 Viet. c. 54), s. 6 (d) ). 

(o) Ibid., s. 6 (1). 

{j>) Sea Fisheries (Shell Fish) Begulation Act, 1894 (57 & 58 Viet. c. 26), 
s. 1 (2). 

{(j) Fisheries Act, 1891 (54 & 55 Viet. c. 37), s. 9. 

(r) Sea Fisheries Begulation Act, 1888 (51 & 52 Viet. c. 54), s. 8. 

( 5 ) Ibid., s. 6(1), (2). As to power to search a person, compare Taylor v. 
Pritchard, [1910] 2 K. B, 320. 

(0 Fisheries Act, 1891 (54 k 55 Viet. c. 37), s. 13 ; Pollock v. Moses (1894), 

70 L. T. 378. 
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Sect. 4. — General Statutory Provisions as to Sea Fisheries (»). 

Sub-Sect. 1. — Floathnj Fish. 

1387. A British fishing boat, whether inside or beyond the 
exclusive fishery limits of England (a), must not, between sunset and 
sunrise, anchor, except in consequence of accidents or of other 
compulsory circumstances, on grotinds where drift net fishing is 
actually going on (/;), and nets and other fishing engines must not 
be set or anchored on such grounds (r). Boats arriving in the 
fishing grounds must not place themselves nor shoot their nets in 
such a way as to injure each other, or to interfere with fishermen 
actually fishing at the time. Undecked drift net boats must shoot 
their nets to windward of decked boats, and decked drift net boats 
to leeward of undecked boats (d). When trawl fishermen are in 
sight of drift net or long line fishermen they must take all 
necessary steps in order to avoid doing injury to the latter (c). 

1388. When the nets or lines of fishermen get foul of each other, 
they may be cut only in certain circumstances (/), and all neces- 
sary measures for reducing to a minimum the injuries which may 
result to the gear or boat of the other fishermen must always be 
taken (g), 

1389. A local sea fisheries committee have certain powers by 
bye-laws to regulate the methods of fisliing for sea fish within the 
exclusive fishery limits within their districts (h). 

On the coast of Cornwall, except so much of the north coast as 
lies to tlie east of Trevose Head, no one between the 25th July and 


(i/) Besides the statutes rolatiiip; to sea iishories generally,^ there are the 
following Acts relating to particular localities : Blackwater (Bssex), 31 & 32 


Viet. c. ix.; Boston Beeps, 33 & 31 Viet. c. vi., 2 Edw. 7, c.jxxyiii. ; Colne, 
33 (fc 34 Viet. c. Ixxxv. ; Boshani and Chichester, 30 37 Viet. c. Ixii. ; 

Emsworth, 33 & 34 Viet. c. vi., 34 A 36 Viet. c. cxlv. ; Falnnmth, 40 & 41 Viet, 
c. cx.xvi. ; Faversham, 3 & 4 Viet. c. lix. ; Ilainble, 31 & 32 \ict. c. ix. ; 
Ilamford Water, 40 & 47 Viet. c. x. ; ircrne Bay, 27 & 2S Viet. c. eclxxx., 2S 
29 Viet. c. clxviii. ; Hunstanton Le Strange, 40 & 47 Viet. c. x. ; Ipswich, 
22 & 23 Viet. c. Ixxii., 30 31 Viet. c. xlvi. ; Langston and Chichester Harbour, 

Oyster and Mussel Fisheries Orders Confirmation Act, 1809 (No. 2) (32 A 
Viet. c. 31); Lynn Deeps, 36 & 30 Viet. e. i., 43 44 Viet. c. cxlii., 0 Ldw. 7, 

c. cxii.; Medway, 2 Oeo. 2, e. 19, 30 Geo. 2, c. 21 ; Medway Kegulation Con- 


inuaiice Act, ISOS (31 A 32 Viet. e. 63) ; Menai Straits, 37 ;30 Viet. c. xvm. ; 

'aglesham, 37 & 3S Viet. c. xviii. ; Foole, 48 49 Viet. c. xii., 60 & 61 ^ jet. 
. c. ; Uueenborough, 8 & 9 Viet. c. cxliv. ; ilainsholt, 47 iV: 48 Viet. c. xiii. ; 



c. xui. ; AVhitstiiblo, .'CJ Geo. ;i, e. -12, M A 00 Viet. c. xli. ; Seiuo fishing ou 
coasts of Somei’set, Devon and Cornwall, 1 Jac. 1, c. 23. 

(rt) For the definition of those limits, see p. 033,y>o.s4. 

(6) Sea Fisheries Act, 1883 (40 & 47 Viet. c. 22), s. 4, Sched. I., art. 14. 

(c) J hill., art. 1 7. 

(tl) I hid., aids. 16, 10. 

(e) I hid., art. 19. 

( /) ! hid., arts. 19, 20, 21, 22. 

( 7 ) Fisheries Act, 1891 (61 & 66 Viet. c. 37), h._ 4, Schedule, art. 4. 

(A) Sea h’isheries Kegulation Act, 1888 (61 tfc 62 \ ict. c. 61), s. 2. 
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the 25th November may, between sunrise and sunset, use a drift 
net or trawl within two miles of the coaet, or, within half a mile of 
any sea fishing boat stationed for seine fishing, anchor a boat other 
than a seine boat, or lay, set, or use any net, boulter, or implement 
of sea fishing except for the purpose of seine fishing. The penalty 
for a breach of this provision is a fine not exceeding £20 (i), 

1390. Fish caught by trawling in areas in which trawl-fishing is 
pio iibited in Scotland or Ireland may not be landed nor sold in the 
united Kingdoni, but so far as Ireland is concerned this prohibition 
only applies to fish caught in steam trawlers (j). 


Sub-Sect. 2.—Sh€U-fish. 


1391. All oysters, mussels, and cockles in or on an oyster, mussel 
01 cockle bed in a several oyster, mussel or cockle fishery granted 

)y an older of the Board of Agriculture and Fisheries, and oysters 
in or on any private oyster bed which is sufficiently marked out 
and known as such, are the absolute property of the grantees of the 
01 del or of the owmer of the private oyster bed; and if such oysters, 
11110-8618 or cockles he removed from either of these beds, and not 
sold m maiket overt nor disposed of under the authority of the 
pantee or owner, they still continue to be their absolute proiierty. 
In the case of theft from contiguous beds or fislieries, it is necessary 
only to prove that they were the property of, and in the lawdul 
possession of, one or other of the proprietors, and were stolen from 
one or other of such contiguous beds or fisheries (/r). 

1392. 'Within the limits of a several oyster, mussel, and cockle 
lislieiy, or of a private oyster bed, no person without the authority of 
the giantees or owner may (1) use any implement of fishing except a 
line and liook or a^net adapted solely for catching floating hsh, and 

/o\ disturb nor injure the oysters or mustiels ; 

( ) diedge for balhist or other substance, except under lawdul 
authority for improving the navigation ; (3) deposit rubbish, ballast, 
01 other substance ; (4) jdace anything prejudicial or likely to be 
piejudicial to the oysters or mussels, except for the lawd'ul purpose 
0 navigation or of anchorage ; (5) disturb or injure in any manner 

le oysieis or mussels, except for a lawful purpose of navigation or 
of anchorage (/). 


393. Deep-sea oysters may not be sold nor consigned for sale 
etween the I5th June and the 4tli August, nor any other descrip- 
lon of oysters between the 14tli May and the 4tli Aiumst. This 


U >ea T .shene. Act I86S (31 & 3 l> Viet. c. 43 ), s. 38. 

(.y) iia\Uing m Prohibited Areas Prevention Act, 1909 (OEdw. 7, c. S), ss. 1, 6. 
n. areas, .^ee .3/3., ss. 3, 6. 

wo'' '"7" l^ct, 18G8 (31 & 32 Viet. c. 43). ss. 51. 52, 33. These sec- 
of \ to include cockles in a cockle fishery granted by the Hoard 

of Agiiciiltute and hisheues (Sea Fisheries Act, 1884 (47 ct 48 Viet. c. 27) ). 

wBo ? 'Ji Jniro Cvrporalion v. [19()2]2 K. B. 709, C. A., that a person 
teposited oysters on a |>oi'tion of the foreshore in a public fisfiery has no 
pio|>ei } in tliein ; but this decision, see iudginentof Eletciieu Moultox, 
n.J in ]u>sUr V. II arUii.gtf.n Urhar, [1906] 1 K. B. 648, C. A. 

(0 ^ ea fisheries Act, 1868 (31 & 32 Viet. c. 43), s. 33. As to the rights of 
ndMgdtion in relation to fisheiies, see p. 391, ante. 
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provision does not apply to oysters taken within the waters of some 
foreign State, though they be afterwards laid down and stored in 
English waters where they do not breed, nor to oysters taken from 
certain other places with the sanction of the Board of Agriculture 
and Fisheries, nor to oysters preserved in tins or otherwise cured, or 
intended for tlie purpose of oyster cultivation within the same 
district in which they were taken (//O- 


Sect. 4. 

General 
Statutory 
Provisions 
as to Sea 
Fisheries. 


1394. Outside the territorial waters lying between a line drawn Oyster 
from the North Foreland to Dunkirk and from the Land’s End 

to Ushant fishing for oysters is prohibited between the 16th June teiotorial 
and the 81st August, and in these waters during that time boats waters, 
may not liave on board any oyster dredge unless it be tied up and 
sealed by the Customs («), and no person may fish for oysters or 
have on board his boat any oyster dredge within any seas, and 
during any time within and during which oyster fishing is prohibited 
or by any convention, treaty, or arrangement to which the 
Sea Fisheries Act, 1888, may be applied (o). 


Sub-Sect, .'i. — Lohi^ters and Ct'ahs, 

1395. It is illegal to take, have i^ossession of, or sell or expose or Sale of 

consign for sale, or buy for sale, an^’ edible crab which is less than and 

4 inches across the broadest part of the liack, or which has s[)awn 

attaclied to it or has recently cast its shell, unless it was intended 

for use as bait for fishing and there is no local bye-law forbidding 
such use ( />). ^ 

No one may take, possess, sell, or expose or consign for sale, 
or buy for sale, any lobster which measures less than 8 inches 
from the top of the beak to the end of the tail when spread as far 
as possible fiat ( 7 ). 

1396. The penally for a breach of tliese provisions is a fine not Penalties, 
exceeding for the first offence, tlO for the second or any subse- 
quent oflence. and the forfeiture of ail the crabs or lobsters found in 

the possession of the offender at the time (r). 

Sect. 5. — Protection of Sea Fisheries, 

8 ub - 8 ect . 1 . — Difiiamiic and other Exidfsivcs, 

1397. The use of dynamite and other ex{)losive substances to Opcof 
catch or destroy fish in a public fishery within one marine league f 

of tlie co;ist is punishable by a line not exceeding £'20, or, at the fishery. 


{m) Fislioncs (0\ster, Cral), ana .obstc*?-) Act, 1877 (-K) A 41 Viet. c. 42), s. 4 ; 


Schedule, art. 11. 


Iioberfaon v. t/olotson, [180^1] 1 (b Ih llit) (Ficncli oysteis). 

(a) Fislienes Act, 1808 (31 A .32 \'irt. c. 4.)),\s. 12, Sche 

O') 8'ea Fi>lier:es Act, 188.3 (m A -iT Xui. c. 22). 4 (c). 

(p) >' sheiies ((J\ ster, ( rah, and I.ub.stei ) Act, 1877 (■)() A 41 Viet. c. 42), k. 8 ; 
So.t P'isiici ies Itegulaiioii Act, 1888 (.j1 A o2 Viet. c. .Vl), s. 2 (c). 

(7) Fislicnes (Oy.-ter, C’rah, and Lobster) Act. 1877 (40 A 41 Viet. c. 42), s. 0. 

As to powers local h>heiies Cdiimiittcos and tlio iioard of Agriciilturo and 

Fisherits wdlh lespect to llie>e lish, st o ]>]) 023, 024, onU. 

(r) J-'isheiies (Oyster, Ciab, and i.obster) Act, 1877 (40 A 41 Viet. c. 42), 
ss. 8, 0. 
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option of the court, to imprisonment with or without hard labour 
not exceeding two months (s). Private fisheries frequented by salt- 
water fish do not appear to be legislated for(s), except oyster and 
mussel fisheries created under the Sea Fisheries Act, 1868, and 
private oyster beds sufficiently marked out or known as such(t). 


Sub-Skct. ‘ 1 .— Pollution . 

1398. There is no common law right to pollute the sea by 
discharge of sewage (»)• It is a statutory offence to put lime or 
other noxious material maliciously and unlawfully into any water 
in which there is any private right of property with intent to take 
or destroy any fish therein (a), and knowingly to deposit any 
ballast, rubbish or other substance, or to i^ace anything pre- 
judicial or likely to be prejudicial to, except for the purpose of 
navigation or anchorage, or to disturb or injure in any manner, any 
oyster or mussel bed created by the Sea Fisheries Act, 18G8, or any 
private oyster bed sufficiently marked out and known as such(Z/). 

Su13-Sect. 3. — Instruments fur T)estr<>}jin(j Fish and Fishi)iy Gear, 

1399. There are no limitations as to the nature of fishing 
implements that may be used to catch fish, except such as may be 
contained in the bye-laws of a local sea fisheries committee, but no 
person belonging to a British sea fishing boat may use any instru- 
ment for the purpose of damaging or destroying by cutting or 
otherwise any fishing implement belonging to a sea fishing boat, 
except in certain events (c) ; and no person may manufacture or sell 
any instrument serving only or intended to damage or destroy 
fishing implements by cutting or otherwise (rf). 

Sect. Statutory Provisions as to Sea Fishing Boats. 

Stjb-SeCT. 1 . — Bei / istration . 

1400. Every vessel (c), of whatever size and in whatever way 
propelled, which is employed in sea fishing or in the sea fishing 



cannot apply to salt water ; see Stead v. Nichutas, [1901] 2 Iv. B. 163, deciding: 
;hat that Act did uot even apply to artificial freshwater reservoirs. 

(/) Sea Fisheries Act, 1S68 (31 & 32 Yict. c. 4o), s. 53, which forbids the 
njury of these fisheries in any manner except for the purpose of navigation or 
inchoracfe. 


(/() B'oster v. Warhlinfun Urban Cunncil^ [1906] 1 K. B. 6f8. 665, 689, C. A. ; 
see also llottart v. Southen<l-on-Sea Curjxn-ation (1906), 75 L. J. (k. B.) 305, 
compromised on appeal, 22 T. L. E. 530, C. A. ; and Owen v. Faversham 
Corporatiun (1908), 73 J. P. 33, C. A. ; Times, 24th June. 

(a) Malicious Damage Act, 1861 (24 & 25 Yict. c. 97), s. 32 ; see also p. 623, 


ante. 

(h) Sea Fisheries Act, 1868 (31 & 32 Yict. c. 45), s. 53. This subject is 
further dealt with under titles Nuisance ; "Waters and Watercourses. 

(r) These cases are specified in arts. 20 and 21 of the Convention .set out in 
the Sea Fisheries Act, 1883 (46 6z 47 Yict. c. 22), Sched. I., and refer to 
fouling of nets or lines under such circumstances that it is impossible to 
disengage them by any means other than cutting. The Act, ibid., s. 2, makes 
these articles of the same force as if enacted in the body of the Act. 

(:,') Sea Fisheries Act, 1883 (46 & 47 Yict. c. 22), ss. 5, 9. 

(c) For definition of vessel, see titles Ferries, p, 564, ante; Skipping and 
Navigation. 
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service, whether used for profit or not, must be entered in the fishing 
boat register, and must be lettered and numbered and have official 
papers (/). The tonnage of a sea fishing boat for the purpose of 
the fishing boat register is, if she is already registered under the 
Merchant Shipping Act, 1894, Part L, her gross or register tonnage. 
If she is not so registered, the tonnage is ascertained on the same 
method as is employed for registration under Part 1. of that Act (g). 


Sub-Sect. 2. — Eqviinnent. 

1401. Besides the lights and fog signalling apparatus that other 
vessels of her class have to carry, every decked fishing boat must 
carry the boats according to her tonnage set out in the Merchant 
Shipping Act, 1894, Sched. XV., and if she carries more than ten 
passengers she must have two life-buoys and a life-boat or a boat 
rendered buoyant after the manner of a life-boat {h). The life 
buoys and boat must be kept at all times fit and ready for use. 

Suh-Sect. .‘J. — rtijjcdtfs of Sh'ijipers and Secomf Hands of Tranders. 

1402. Trawlers of twenty-five tons tonnage and upwards may not 
go to sea from any port in the United Kingdom unless the skipper 
and second hand are duly certificated. A superintendent of the 
Board of Trade may authorise the trawler to go to sea in charge of 
the second hand if he is satisfied that the master’s absence is due 
to an unavoidable cause (i). 

The Board of T’rade is empowered to grant certificates of com- 
petency as skipper or second hand of fishing boats, or any particular 
class of fishing boats, in the same manner as certificates of com- 
petency are granted to masters and mates of ordinary merchant 
vessels, and the holders of such certificates are entitled to such 
privileges and subject to such liabilities as if they held certificates 
of masters or mates respectively (,/). A skipper’s certificate of 
competency is not granted unless the person has held a certificate 
as second hand for at least twelve months (k). 

In certain circumstances the Board of Trade may grant certificates 
of service instead of certificates of competency (/). The Board 
keeps a register of certificated skippers and second hands which is 
admissible in evidence (/a). 

{/) MfTchiint Sliip])iiig Act, (57 & oH Viet. c. (iO), ss. .‘iTO, STa. There is 
power by Order in Conned under s. STd to exeinj)t vessels from these ju'ovisions. 
'L'ho re'^ister is conclusive evidence of owneiship (/55/., h. 374), in case of offences 
against the Sea Fislicries Act. l-SOS (31 & 32 Viet. c. 07), and tlio Sea Fisheries 
Act, 1 SS3 (40 & 47 Viet. c. 22), and for recovery of damages f<U‘ injm'y to the boat. 

(//) Merchant Shippinp^ Act, 1S!M (57 & .7S Viet. c. 00), s. 371. 

(A) [hid., s. 375 ; nee, further, title Siiiiting and Navigation. 

(/) Mercliant Shipj)in;j; Act, ISOl (57 it 5S Viet. c. 00), s. 413; Merchant 
Sliippinj^ Act, 1000 pi J^idw. 7, c. 4S). s. SI. Rules as to conduct of examina- 
tions and the (jualitication of applicants for certificates of competency as 
s(*con<l hand c)r skipper Ijave been made })y t)io Hoard of Trade, see Statutory 
Rules and Orders, 1000, No. SOti ; 1001, No. 300. 

(/) Merchant Shi ►pinj^ Act, ISOI (57 it 5S Viet. (r. 00), s. 414 ; Merchant Ship- 
pin^^ Act, 1000 (0 Iv w. 7^ is), s. Si ; seealso title Shipping and Navkjation. 

(/.’) Mercliant Sfiip])inj^ Act, 1804 (57 it 58 \'ict. c. 00), s. 414 (2); Merchant 
Shi])}iin‘^ Act, 1000 pi IPlw. 7, c. 48). s. 81. 

(f) Merchant Shi]»]>in;.r Art, 1801 (57 it 5S Viet. c. 00), s. 415; Morchanl 
Shipjiin^ Act, 100(i (0 h’.dw. 7, c. 48). s. 8l. 

(//i) Merchant Sliipiiin;^ Act, 1801 (57 it 58 \'ict. c. (iO), s. 410; Merchant 
Shipping Act, 1000 pi Fdw. 7, c. 18), s. 81. Tliis rcgi.'iter began in 1883. 
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Sub-Sect. Indentures of Apprenticeship and Agreements with Sea Fishing Boys. 

1403 . The following provisions apply to all fishing boats of 
twenty- five tons tonnage and upwards. 

A hoy under thirteen years of age cannot be ajiprenticed nor 
enter into an anreement with respect to the sea fishing service, 
but any boy under sixteen years of age may be daily employed by 
oia agieeuient piovided he is nofc bound to remain emiDloyed for 
more than one day (//). Boys from thirteen to sixteen years of age 
may not l)e employed for more than one day unless they enter into 
agieements to serve as sea fishing boys or become indentured appren- 
tices to the sea fashing service (o). indentures of apprenticeship and 
written agreements with boys under sixteen years of age must be 
made before a superintendent of the Board of Trade and be in the 
oim aiuhoiised by Order in Council (p). Before such documents 
are completed the superintendent muse satisfy himself (1) that all 
the statutory requirements have been fulfilled ; (2) that the master 
with whom the indenture or agreement is made is a fit person for 
e puipose ; ( 3 ) that the boy is not under the age of thirteen years 
and IS of su&cient strength and health; and (4) that the nearest 
le a ions 01 guardians assent: when there are no nearest relations 
or guardians, or when they cannot readily be found or are not 

^ may act as guardian for the occasion (5). 

le s ipulations in these documents may be enforced against the 

master by the superintendent for the time being of the port at 
which the documents were executed (r). 

It is a misdemeanour to pay or receive money or receive value in 
consideration of the apprentice or boy being so bound (s). 

Sub-Sect. o.^Engagement and Discharge of Crew. 

1404 . The Clew of a sea fishing boat may be, but are not compelled 

nf T or discharged before a superintendent of the Board 

la 0 (a), and, except in cases of certain trawlers, there is no 

pecia s a utoiy provision requiring their engagement or discharge 
to be evidenced by writing. o o o 

case of screw steam trawlers of twenty-five tons tonnage or 

p ai s an sailing trawlers of fifty tons tonnage and upwards, the 
i ppei or ownei must enter into an agreement with every seaman 

or Iceland rir' S 

( ). ihe foim of agreement has to be ajijiroved by 

hoys ^r’ ®f apprenticeship and agreements with 

i,) ?Snt(S ua"* » * •' "»■ 

(r) / hid., SS. 306, 397. 

Yol\x penalty, see title Ckimixal Laav axd Pboceduke, 

(^0 Ihid., s. 390. 

and Trade have exempted paddle steam trawlers 

to the ent?To-A hftv tons from the requirements of s.s. 399 — 408 relating 

would (^Statutory hales and Orders, 1899, No. 80o). It 

m the case of the engagement of a fisherman in )Scotlaud no 
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the Board of Trade, and must contain as terms thereof: (1) the 
nature, and as far as practicable the duration, of the engagement ; 
(2) the number and description of crew ; (3) the time at which each 
seaman is to he on board or to commence work ; (4) the capacity in 
which each seaman is to serve ; (5) his remuneration ; ((>) the 
scale of provisions to be furnished; (7) any regulations as to 
conduct and as to fines and punishments which the Board of Trade 
have approved and the parties agree to adopt; (8) any other stipu- 
lation not contrary to law that the parties may adopter). 

The agreement may be for service either in a particular boat or 
in two or more boats belonging to the same owner, and may, if the 
voyages average less than six months, be made to extend over two 
or more voyages or any number of weeks, but such agreements 
do not extend beyond the following 30ih June or 31st December 
or the first arrival of the l)oat at lier port of destination in the 
United Kingdom after that date (d). 

The agreement has to be read over to the crew before they sign, 
and is executed in duplicate, one part being delivered to the super- 
intendent (/')• "When entered into it must not be altered in any 
way except by the consent of all parties interested (/). 

1405. The wages of a skipper, seaman, or apprentice accrue from 
day to day. When contracted for by the voyage, or trij), or tlie 
season, or by the share, the amount accruing from day to day is 
computed to be an amount equal to the wages for the whole of the 
voyage, or trip, or season, or the wliole share divided by the number 
of days occupied in the voyage, or trip, or season, but no one is 
entitled to more than what his share of the profits or catch made 
during the period he has actually served may amount to, or would have 
amounted to iff). Except when dispensed with by the wage earners, 
the owner must give to tlie skipper, and the skipper to each 
seaman, an account in a form approved by the Board of Trade of 
the wages (not being a share in the catch), and of all deductions 
to be made therefrom. Tliis account must be delivered at least 
four hours before the paying off or discharge of the skipper or 
seamen respectively (/O* 

When the skipper or crew are paid by a share in the catch the 
owner must render a full and true account in a form approved by the 
Board of Trade, showing in detail the amount for which the fish 
have been sold, and all deductions which are chargeable to the men 
who are paid by share ; and if there is a dispute the owner must 


agrcoinent is necessary, but if an agreement whereby the fisherman is to bo 
remunerated wlmlly by a share in tlio profits of tlio vn 3 'age is euteredynto it 
must be made before a superintoiideiit (Merchant .Shipping Act, lh91 (57 A 58 
Viet. c. OU), 8. ;JS9). 

r) JhiiL, 8. 4m. 

\l) 88. lO'-b 403. Such agreements are known as “ running agreements, 

(c) Ihiii., 8. -401. 

{ /’) s. 107. 'Where the column in the agreement as to the amount ot 

salvage a crew should he entitled to was added after the ciyw signed, tlie 
agreement in that respect was lield void {Tiw SaHIfttni (1804), 7 Asp. M. Ij. C. 

474). 

{(/) Aferchant .Shi})ping Act, 1804 (57 A 58 \ ict. c. 00), s. 383. 

(h) Hid., s. 400. 
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give inspection of his accounts and books relating to the catch (i). 
Any party to a dispute as to his share in the profits, or as to his 
engagement, service, or discharge, or as to the cost, quantity, or 
quality of provisions supplied, may call upon a superintendent to 
deteimine such dispute. The decision of the suj^erintendent is 
final and may be enforced by any justice of the peace having 
juiisdiction m such matters, as if such decision were an order made 

by a court of summary jurisdiction, and any sum adjudged due 
may be recovered as if it were wages (k). 


1406 . Upon the discharge of a seaman from a trawler of twenty- 
hve tons tonnage and upwards, or on the payment of his wages, the 
skipper must sign and deliver to each seaman a certificate of dis- 
charge, in a form approved by the Board of Trade, specifying the 
penod of service and time and place of discharge (1). If a seaman 
IS discharged without his fault or consent before the termination of 
IS engagement he is entitled to recover, in addition to an amount 
0 wages proportionate to the time he has served, compensation 

toi the damage caused him, and can recover it as wages duly 
earned (m). ® 


Sub-Sect. C. — Discipline. 

apprentices of any fishing boat may be 
liunished in various ways for the oflence of desertion, absence 
wit lout leave, wrongfully quitting the boat, wilful disobedience, 
continued breach of duty, assault on the sliipjier or second hand, 
unlawful combination, wilful damage, or smuggling. A skipper is 
liable to punishment as if he were a seaman for the offences of 
desertion, absence without leave, wrongfully (|uitting the boat, 
Ai tul damage and^ smuggling, and the punishments as to the 
0 ence.s of wilful disobedience, continued breach of duly, assault, 
and unlawful combination apply to apprentices and sea fishing boys, 
w ethei on shore or on board («). A seaman or an apprentice wiio 
deserts, or is absent without leave, or refuses or neglects to join his 
boat may be taken before a superintendent or principal Board of 
Irade officer or his depiitj^ and if he gives no sufficient explanation 
must be ordered to join his boat, and if he refuses to obey the officer 


(;■) Merchant Shipping Act, 189-1 (57 & 58 Viet. c. GO), s. 888. 

15 Kq " f’ ■*' ' ' supenntenclent’.s decision, on the request of an}' party, 

5 UK- 'yvn I’ r'* admissible in evidence (duV., 

sV nni rJ i« 0 i meaning of the Merchant 

reciu’pv'’ 1 ’• ^ same right.s for the 

nIvig ItiL”* " merchant seaman ; sec title SmiTi.VG AXD 

servl-P^ nw l'"* CO), s. 410. Two years’ 

sPir CP, \ ff'om a decked fishin- boat and one year's 

bT/ c ,01 ’>e '•■■'ted A.B. on a merchant sl.ip 

I'r ; ’ '-^ct. 190G (IJ Edw, 7, c. dSI, s. 58 (1) ). 

p/i) Mercha.it hhii.ping Act, 189-1 (57 & 58 Viet. c. (id), s. 41 1. ^ 

'i is a boy over thirteen aiul under .sixteen 

LTn IS bound by an agreement made under I^art IV. of this Act 

niwi£' A seaman can be convicted of the offence of wilful dis- 

■uifV, ^ disobedience amounted to desertion or absence 

without leave v. J/n-a/'fl (./. d' 6-'.), [1902] 2 K. li. 2;J9). 
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he may be brought before a court of summary jurisdiction (o) for 
punishment (p), 

1408. When afloat no person on board, or belonging to, a British 
sea fishing boat may discharge or present any firearm, or discharge 
or throw anything at any other sea fishing boat, or use threatening, 
abusive or obscene language to, or attack, intimidate, or molest any 
person on board another sea fishing boat, or do any act likely to 
provoke a breach of the peace (f/). 

IMTB-Skct, 7. — Injuries, and (\isnaiiies. 

1409. The skipper of a fishing boat must keep a record of every 
death, injury, ill-treatment, or punishment of any person on lioard 
his boat, and of any casualty happening to his fishing boat or to any 
boat belonging to lier, and must report to the superintendent at 
the port where his voyage ends. The superintendent has j)ower to 
iiupiire into the cause and particulars of any such occurrence, and if 
it apjDears to have lieen caused or accompanied by violence or 
the use of improper means, he must report the matter to the Board 

of Trade, and if necessary take immediate steps for bringing tlie 
ollender to justice (r). 

1410. With a view to pi’otecting fishermen engaged in carrying 
fish from fleets of trawlers to fish carriers, the Jioard of Trade may 
make regulations for preventing loss of life or danger to life or 
limb, and has done so in certain cases (.s*). 

Skct. 7. — Fareiifii Flaltuui Boats ni British ]\'aicrs, 

1411. A foreign sea tishing boat must not enter within the 
exclusive lisheiy limits of the]3ritish Islands (0, except for j^urposes 
recognised by inteinational law or by any convention, treaty, or 
arrangement for the time being in force between this country and 
any foreign State, or for any lawful purpose. If a foreign sea 
fishing boat does enter the exclusive fishery limits she must return 
outside as soon as the purpose for which she entered has been 
fulfilled. No jierson on board the lioat shall attempt to tish 
while the boat is within such limits, and all regulations prescribed 
by Order in Council must be observed (a). 


Sect. 6. 

Statutoiy 
Provisions 
as to Sea 
Fishing 
Boats. 


Assault and 
other like 
oifence.s. 


Casu.iltics on 
lisliin" boats. 


(o) Morcbant Shipping Act, ISOl (oT A: 58 A'ict. c. (iO'l, ss. .‘iSO, .‘381. 

(/d Udd., s. ;371h 

( 7 ) i’'i.shoi‘ie.s Act, 1888 (-10 & 17 Viet. c. 22), ss. .‘3, 4 : Order in (’onncil, 
hth April, 1889 (Statutory Rules and Orders Jlevised, \'oI. VJII., Merchant 
Shipping, p. 191). 

r) Meieliuiit Shipping Act, 1891 (57 tV; .38 Xici. e. (30), ss. .‘385, a8(>. 

s) I hid.^ s. 117. Regulations liavo been made for the Great Norlhern 
Steamsltip Fishing Co., Ltd., Great Grimsby Ice Co., Ltd., Grimsby and North 
Sea Steani Trawling Co.. Ltd., Ifnll Steam Fisliing and Ice Co., Ltil., ShoiT 
Rluo Fleet, llagernp Ibmglity iV: (.’o., Jvelsall Rrotliers and Reeehing, Jlnll 
Steam Fislung Vessel Owners .Vssociation , litd. 

(O I.e., 1)ie i)ortiun of the seas surronmling the Rritisli Islands within which 
Bntisli huhjects have by inteinational law the exclusive right of fishing (Sea 
Fi>li(;i ies Act, 18S;t (4(3 17 \'ict. c. 22). s. 28). 

(rt) Sea Fisheiies Act. ]8S;3 (1(3 17 Vi. t. (\ 22), s. 7. I3y Order in Council, 

(3tli Apiil, 1889 (Statutory lUiles and Orders Revised, Xo]. \'III., MercJiant 
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1412. If these provisions are broken the person in charge of the 
boat is liable to a fine of not exceeding ^£10 for the first offence and 
£'20 for any subsequent offence, and any fish or fishing gear found 
in the boat or shown to liave been taken or used within the exclusive 
fishery limits is liable to forfeiture (h). 

1413. Every French fishing boat when forced by stress of weather 
to seek shelter in any port in the British Isles is, so long as she does 
not discharge or receive on board any cargo, exempt from all dues 
or other charges (c). 

1414. Every foreign sea fishing boat coming to a port in the 
Britisli Isles must comply with all the provisions of the Customs 
Consolidation Act, 187G (d), relating to arrival, bringing to, 
examination, boarding of officers, i)rotection of stores, report of 
ship, entry of goods, and clearance outwards, if with any cargo, as 
if she were a ship (c). 

Sect. 8. — Foreign Fishing Boats outside Britisli Waters. 

1415. The fishing in the sea outside of the territorial waters of 
this kingdom is regulated in some instances by Conventions with 
the States interested in the fishing, and enforced, in the case of 
British vessels, by statute confirming the Conventions. The Con- 
ventions at present in force relate to the English Channel, the 
North Sea, and the seas around Iceland and the Faroe Islands (/). 

In the seas between the coasts of England and Ireland and 
France, French fishing boats must be lettered, numbered, bear dis- 
tinguishing marks and have official papers, and there are various 
regulations as to their mode of fishing, the nets to be employed, the 

conduct of their fishing operations, and the punishment of 
offenders (g). 


Shipping, p. 194). it is provided that persons on board of or belonging to foreign 
sea fishing boats within the exclusive fishery limits (see note {t), p. GS3, erw/f) must 
not discharge firearms or throw missiles at anj’ other boat or use tbreateuing or 
abusive language to. or attack, or molest, or intimidate any person on board 
another vessel, or do any act likely to provoke a breach of the ]>eace. 

{h) hiea Fisheries Act, 1S83 (40 & 47 Viet. c. 22), s. 7 (2); Fisheries Act, 
1891 {o4 & Viet. c. ;37), s. o. 

(c) Oriler in Council, 7th October, 1809 (Statutory Rules and Orders Revised, 
» ol. V III., Merchant ►^hipping, p. 190), made under Sea Fisheries Act, 

(31 & 32 Viet. c. 45), s. 00. 

Ot) 39 & 40 Viet. c. 30. 

(e) Order of Board of Customs, dated 2nd April. 1881, made under powers of 
the Sea Fisheries Act, 1808 (31 & 32 Viet. c. 45), s. IS. As to Customs generally, 

see title Revenue. 

^(/) Convention with France, 2Ith Xlay, 1843 (as to the English Channel); 
Convention with Germany, lielgiuin, Denmark, France, Netherlands, (ith May, 
1882 (as to the North Sea); Convention with Gennanv, Belgium. Denmark, 
Netherlands. 10th November. 1887 (as to the liquor traffic in North Sea); 
Convention with Denmark, 24th June, 1901 (as to the ocean surrounding the 
Faroe Islands and Iceland). 

{(/) Ihe regulations in the Convention with France were made to apply 
equally to English as well as French vessels by the stat. (1843) 0 & 7 A iet* 
€. 79. By the Sea Fisheries Act. 1808 (31 & 32 V'ict. c. 45). s. 71. the Act of 
1843 was repealed; but by the Fisheries (Oyster, Crab, and Lobster) Act, 187 7 
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In the North Sea (h), Belgian, Danish, Dutch, French, and 
German fishing boats must be lettered and numbered, have official 
papers, and obey the same regulations as to the mode of tisliing as 
British vessels (i). 

The superintendence of this area is carried out by the cruisers of 
the nations interested. Tlie commanders of these cruisers have 
power to arrest and take offending vessels into a port of the nation 
to wliich the fishermen belong. There are various i)rovisions for 
the punishment of offenders (A). 


1416. Ill the limits of the North Sea persons on sea fishing 
boats i>elonging to Great Britain, Belgium, Denmark, Germany, 
or Holland are forbidden to purchase or acquire by barter any 
spirituous liquors from any person, and provisions and other 
articles for use l)y persons on board sea fishing boats may not be 
sold except by persons duly licensed (/). 

The fisliing in the ocean around the Faroe Islands and 
Iceland is the subject of a Convention between Great Britain 
and Denmark (m). AVithin three miles of the islands the fishing 
belongs exclusively to Danisli subjects. Outside this limit, 
but within a certain prescribed area, the fishermen of the two 
countries are subject to the same regulations as to registration, 
lettering, and mode of fishing as are imposed on British vessels by 

the Sea Fisheries Act, 1883 (y/)- 


Sect. 8, 
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side British 
Waters. 

In the 
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(10 & 41 Viet c. 42), 15. it was enacted tliat notwithstanding anything con- 

tained in the Son J’’isheiies Act, ISOS, the Act of ISUl. as far as reganls French 
fislierinon and l''rench sea tishing boats, was to be in force until the Convention 
with Trance of lltli November, 1807, came into force. B}' the Sea Fisheries 
Act, 1880 (40 it 47 \’ict. c. 22), s. 24, it is ja’ovided tliat in ccr'ain conditions 
tlie Act of 1840 might bo repealed. In July, 1008. the Act of 18i;3 was still in 
force as to J^’ronch subjects outside tlie three-mile limit. Dis])utos aiising 
between Frencli sul)jects under tlie Act must bo settled by the tribunal 
appointed by the Act, and a claim cannot be brought in the High Court for 
damages (Marn/xt// v. NirhoZ/s (1852), I S H B. 882). 

(A) For the boundaries of the Nurlh Sea, see Sea h’islierios Act, 1883(40 A 
47 Viet. c. 22), Sclied. I., art. 4. 

(i) Sea Fisheries Act, 18S.‘j (40 A 47 Vict. c. 22), Sclied, 1., p. 025, aute. 

A') Ihid., ss. -I, 5, 15, 22, Sclied. I., arl.'^. 27 — 37. 

1) Nortli Sea Fisheries Act. 1803 (50 A 57 Vict. c. 17). This A<4 is 
enforced by tiio same procetluro as the Sea l-'islieries Act, 1883 (40 A 47 Vict. 
c. 22). Be«ruhttions as to liconce.s and the conditions on which the}' arc granted 
are prescribed by Oi'der in Council, 28th Ajiril, 1804 (Statutory Rules and 
Orders, 1801, No'. 121). 

{m) Older in Council, 12th March, 1003 (Statutory Rules and Orders, 1003, 
No. 214). 

(7i) hnd. As to such regulations, see ]). 028, (udc. The limits are on the 
south a lino commencing from wliere tlie meriilian of Nortli Unst Lighthouse 
meets the parallel of OF of nortli longitude to a point where tlio 0^ meridian of 
west longitude meets the j»arallel of 00’ north latitude, and from thence west- 
ward along that jiarallel to liie nmrj<lian of 27*’ west loni^itmle. On the nortli 
by the ])arallel of 07 30" of nortli latitude, on the ea^t by tlie meridian of the 

As to registration etc., see j). 028, ante. 


North Unst Lighthouse. 
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Part VII.— Whale and Seal Fisheries. 

Sect. 1. — Property in Whales etc. 

1417. All whales taken within the territorial waters of the 

kingdom belong to the King in right of his Crown except when 

taken in places where the Crown has granted out its right in this 

lespect in which case they belong to the grantees of the Crown (o). 

le cap 01 s of whales within the limits of the territorial waters do 
not acquire any property in them. 

1418. The law as to the property in whales captured beyond 
the territorial waters of the kingdom is, in the absence of special 
cus oins lecognised at the place of capture, the same as that 
relating to other animals in a wild state (/i). They belong to the 
Inst person engaged in their pursuit so long as he continues the 
uirsuit With a reasonable prospect of success, and other persons, 
y in ei eiing m the chase, acquire no interest in the carcase. 

• J'O the_ particular manner in which the whaling 

ni( us ly has to be carried on, conventional rules or local customs 
ia\ e sjiiung up in particular localities. In the Greenland whale 
tishery the rule of “ fast and loose ” applies. 

■ “fast ■’ fish — (1) while the harpoon remains 

in le ish, and the line continues attached to it and remains in the 
power or management of the striker, or (2) if the fish is so entangled 
in le iiie that the striker might probably have secured it without 

the interference of other persons (q). If while the fish is “fast” 
another harpooner strikes it or, unsolicited, so disturbs it that it 

iiea iS fiom the first harpooner, even though he capture it he 
obtains no property in it (/•). 

■f '* moment of striking 

It wi t be the property of the person who strikes it and captures 
It, though, at the time he struck, the fish may have been 
repeatedly harpooned, but not held on to (. 9 ). In the Southern 
whale tishery among the Gallipagos Islands the rule of “fast and 

ill its entirety, for if, at the time of striking, 
hsh^ has been struck by a harpoon attached to a buoy or 

c< ® P^i’iy '^’iio first struck the fish with the harpoon and 

, entitled to one-half of the iiroceeds from the party who 

kills it (t). ^ ^ ■' 


G) -tilt- lie 1 reropihva Regis {temp, iwert.), c. l.I ; see p. aSO, ante . As to 
the application of thi.s statute to the waters on the coa.st bevoiid the low- 
0 uf Waters a.\d AVatehcourse.s, and 11. y.' Kei/u (ISTG), 

Tl/' ' '■ t'OXSTITUTIO.V.U. I..VW, ‘tol. Vi'l., p. tM5. 

ihe .same law applies to sturgeon captured within the kingdom {ibid.). 

yi) t'ee title Axim.cls. Vol. I., pp. 3(10 ..e,y. ^ ' 

{'/) -^benkeji Urrtir C,,. v. S,nter (lS(i2), 4 Macq. ;J.5.5, TI. L. ; Ilvmrth v. 

.Imkson (IW,), Jlood. & .vr. oS; I/„tr/,is,m y. Dm, dee White Fiehi,,,/ Co. (ISdO), 

O .Murr. It , 2 : Littledede y. .SVo/t/, (ITSS), 1 Taunt. 24.3, n. ; and see title 
tusroM .4ND Us.ioES, Yol. X., p. 2S;j. 

Ir) linteded,- y. Seaith, supra; Shiuner y. Chapman (1,S27\ Mood. & if. 09, n. 
[s) Litltctalcy. .h-aith. snpia. 

{!) I'cnuimjs V. (li'encilte [I.ord] (ISOS}, 1 Taunt. 211. 
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j "I * in seals and large marine fish, except stur- 
geon captured in British waters is decided according to the law as 
to the capture of animals in a wild state (a). 

Sect. 2. — Statutory Provisions applyiny to Whale, Seal, and Walrns 

Fishiny Vessels. 

1421. All British vessels (except Scottish vessels whaling off the 
coast of Scotland) engaged in whale, seal, or walrus fishiim are 
for the purposes of the Merchant Shipping Acts deemed to be 
foreign-going ships, and not fishing boats {h). 

1422. In the North Pacific Ocean sealing is totally forbidden to 
British subjects anywhere within sixty miles of the Pribiloff 
Islands (c), and within ten miles of the Bussian coast abuttiii" 
on the Behring Sea and the North Pacific Ocean north of the 42nd 
parallel of noith latitude, and thirty miles round the Normaudorsky 
Islands and Tukhiew (Eobben Island) (d). Poaching in the above 
water preserves is a misdemeanour, and renders the ship and 
everything on board of her liable to forfeiture (r). 

Between 1st May and 31st July, both inclusive, sealin" is 

forbidden anywhere north of the 35th degree of north latitude 

and east of the 180th degree of longitude till it strikes the water 

boundary described in Article 1 of the Treaty of 1867 between the 

Liiited States and Eussia (/), and following that line uii to Behriim 
Straits (y). ^ 

Mhen fur seal fishing is allowed, only sailing vessels with 
or without the assistance of canoes or undecked boats propelled by 
paddles, oars, or sails may be engaged in the fishing (/i). The 
sailing vessels authorised to fish for seals must have a special 
licence for the purpose, and must fly a distinguishing flag (/). 

Nets, firearms, and explosives may not be used except shot"nms 
when outside of the Behring Sea (k). ^ 


(a) See title Animals, Vol. I., pj). tt 


(t) Merchant Sliip])in!> Act, 1H91 (.17 A ,l,s Viet. c. (iO), s. 744, as amended by 
Merchant Sliij.ping Act, 1900 (0 Edw. 7, c. 48), s. 8;j. As to foroi"'zi-.min- 
ships, see title Shipping and Navigation. o o o 

P) flehriiiK Sea Award Act, 1894 (.37 & o8 Viet. c. 2), Schod. I art 1 

id) Seal Eisheries (North Pacific) Act, 189,3 (.38 A o9 Viet c ‘>1) ss 1 7- 

Order in Cojincil, 21st November, 1893, art. 1 (Statutory Enles and Orders 
liovised, Vol. IV., IisheiT, p. L'i). 

(e) Seal Fisheries (North Pacific) Act, 189a (58 & 59 Viet. c. 21), s. I This 
Act and the Order in (,’ouncil made under it contain provisions for enforcing 
the Act and the due punishment of olfenders ; and see Hehrim- Sea Award \o? 
1894 (57 A 58 Viet. c. 2), s. 1 (2). ° ^ ^ ' 

(/) For the full text of the treaty, see Hritish and lAn-eign State J’finciN 
Vol. 57, p. 452. ‘ ’ 

(si) Pohring Sea Award Act, 1894 (37 A 38 Viet. c. 2), Sched. I., art. 2. 

(h) [hid., art. 8. 

{1) Ibid., art. 4. The distinguishing flag for Britisli vessels is a square lla 
at least 4 feet square of two equal triungulur pieces joined from the ri-lit-haim 
upper corner of the flag to the left-hand lower corner of the lulf, tlio upper 
triangle black and the lower yellow. This flag must ho flown under tli.j Rod 
Ensign (Rohi-ing Sea Award Order in Oouncil, 1895, art. 2 (Statutory Rules juid 
Orders Revised, Vol. IV., Fishery, p. 1 1 ) ) ; see ibid., schedule, for form of British 
licence. 

(/.-) Behring Sea Award Act, 18!J4 (57 & 58 Viet. c. 2), Sched. I., art. (i. 
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Men engaged in fur seal fisliing have, before their engagement, 
to prove that they are fit to handle with sufficient skill the 
weapons by means of which the fishing is to be carried on. The 
masters of the sailing vessels must enter in their official log-book 
tbe date and place of each fur sealing operation, and the number 
and sex of tbe seals captured each day (/). 

1423. From 1st January to 2nd April in each year a British 
subject is not allowed to kill nor capture any seal in so much of the 
seas adjacent to the const of Greenland as lies between the parallels 
of G7 degrees and 75 degrees of north latitude and between the 
meridian of 5 degrees east and 17 degrees west longitude from 
Greenwich (m). 


Part VIII. — Jurisdiction of Justices 

relating to Fishery Offences. 

1424. Proceedings against persons contravening any of the pro- 
visions of the Salmon and Freshwater Fisheries Acts, 1861 — 1892, 
may be instituted before a court of summary jurisdiction (n) in any 
place in which the salmon, trout or char in respect whereof the 
proceedings are taken may be found (o), or in the court of the 
district in which the offence was committed. If tbe water in which 
the offence was committed formed the Jioundary between counties 
or districts the case may be prosecuted in either of such counties 
or districts, or if on the sea coast or at sea beyond the ordinary 
jurisdiction of the justices of the peace, the case is to be tried in 
the county abutting on such sea coast or adjoining such sea( 7 ;). 

1425. Offences by French subjects against tlie Sea Fisherif'S Act, 
1843 ( 7 ), if committed within tlie three-mile limit, are triable in 
tbe county adjacent to the waters in which the offence was Com- 
mitted (/•). In the case of offences committed beyond the three-mile 
limit the offender may be taken before a justice at any port into 
which he is brought. The justice has power only to inquire by all 



!Sth Xoveinber, 18TH. In these waters “ seal ” means the harp or saddleback, 
he bladder-nosed or hooded, the "round or bearded, the floe seal nr floe rat 
ibi(K, s. 6). The penaltv for breach of the provisions of the Seal Fishery Act, 
87o, is a fine not exceeding ToOO if sued for in the High Court, or £200 in 
unnoarv proceedings {ibid., s. 2). The fine may be recovered by distress and 
ale of the ship where the offender is tlie owner or mastei- [ibid., s. o). 

(h) As to courts of summary jurisdiction, see title Eeoistkatiox. 

(o) Salmon and Freshwater Fisheries Act, 1892 (oo & o6 Viet. c. oO), ss. 4, 5. 

( p) Salmon Fishery Act, 1861 (24 & 2-3 Viet. c. 109), ss. 66, 67. The foreshore 
3 part of the body of the county (Emhkton v. Brown (I860), 6 E. & E. 261). 

(/y) 6 & 7 Viet. c. 79, 

(r) Ibid., s. 12. 
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lawful ways or means into the case, and a copy of the depositions 
etc. are to be sent to the British consular agent at the port to which 
the offenders’ vessel belongs (s). 

Offences against the Sea Fisheries Act, 1868(0, are triable before 
a justice in summary manner («). 

Offences against the Fisheries (Oyster, Oral), and Lobster) Act, 
1877 (x), the Sea Fisheries Act, 1888 (exce[)t when otherwise 
specially provided) (;/), and the North Sea Fisheries Act, 18113 (^), 
are triable by a court of summary jurisdiction in manner provided by 
the Summary Jurisdiction Acts (a). 

A sea fishing boat is to be deemed a sliip within tiie meaning of 

any Act relating to offences committed on board a ship, and the court 

has jurisdiction over foreigners and foreign sea fishing boats within 
the three-mile limit (/>). 

All offences against the Salmon Fishery Acts and bye-laws made 
in pursuance thereof may be dealt with summarily if the complaint 
be made within six months of the commission of the offence (c). 

1426. Besides the t^owers given to courts of summary jurisdic- 
tion to hear and determine alleged offences against the statutes 
relating to fisheries, justices of the peace have also power to 
authorise any conservator of a salmon or freshwater lishery district, 
or a water bailiff, to remain on land when there is reason to believe 
that certain offences may be committed, such authorised person not 
being thereby guilty of a trespass. The justices may al^o by warrant 
authorise any inspector, water bailiff’, conservator, constable or police 
officer to enter premises, or to search for or seize any alleged 
engines or salmon or freshwater fish illegally taken that may be 
found on such premises (J). 

1427. Justices who sit to hear and determine offences against 

the Fishery Acts must not be interested in any way in the pro- 
ceedings (/). 

In the case of prosecutions instituted under the Salmon Fishery 

W Sea Fisheries Act, ISIS {(i & 7 Viet. c. 79), s. 13. 

0 31 32 Viet. c. 46. 

W Sea Fisheries Act. ISOH (31 & 32 Viet, c, 4 j), ss. 57, GO. 

(.t) 4()A41 Vi,-t. e. 42. 

{?/) 4G a 47 Viet. c. 22. 

( 2 ) 5G a 57 Vi- t. c. 17. 

(r/) St'e title M.sgi.stkates. 

(^0 Fisheries (Oyster. Crab, and Loh.ster) Act, 1S77 (40 & 41 Viet. c. 42), 

SS; 11. 13 ; Sea J'' sheries Act. 18S3 (4G A 47 Viet. c. 22), ss. IG, 18 ; North Sea 
iMsheiies Act, 1803 (5G & 57 Viet. c. 17), s. 7. 

risofn I''«kery Act, 1873 (3G & 37 Vict. c. 71), s. G2 ; Morris v. Duncan, 
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(4 


^ (d) Salmon I'ishery Act, 18G1 (21 & 25 Vict. c. 109). s. 34; Salmon 

^'’***'^ ( 8 (.y 29 Vict. c. 121), s. 31 ; I'reshwater l'ishei i)\s Act, 1878 
11 ^*^” 9; I’h’eshwator i''i'heii .s Act. 1881 (47 A 48 \ irt. 

1), 8. 3. Tli'so powers do not aj)plv to oil'ciices agani't the I'hsheries 
(l^ynamite) Act, 1877 (40 A 41 Vict. c. G5). Thoiij^di a c<.nstahlo may Imve no 
rig it to search a jier.son, yet if young of salmon he found in that jierson s 
pockets he may ho convicte'l of an ollVnccJ against the Salm"ii l'’ishery Acts 
2 ‘ (1870), 34 J. P. 759); see, how.-ver, ia>jlor v. Dritcku d, [1910] 

R. D. 320. As to water b iiliifs. see n. G07, ante. 

W h. V. Allen (18G4), 4 D. AS. 915. 


640 


Fisheries. 


'AKT Mil. a justice is not disqualified by reason of his being a conservator 

Jurisdiction or a member of a board of conservators or a subscriber to any 

ot Justices, society for the protection of salmon or trout, provided the offence 

IS not committed on his own land {f). In spite of this statutory 

provision, if the justice has been present at a meeting of the board 

or society at which the prosecution was authorised, he is disqualified 
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1428. Apart from any statutory provision, the jurisdiction of 
justices to hear and determine offences against the statutes relating 
to fisheries and fishing vull be ousted if the act complained of was 
done by the defendant in the exercise of a bond fide claim or asser- 
tion of right (/i). Justices exercising summary jurisdiction in 
fishery cases are subject to the general rule of law that they are 
not to convict where a real question as to the right of property is 
raised between the parties. In such case their jurisdiction ceases 
and the question of right must be settled by a higher tribunal (i). 

It is for the justices to determine whether or not upon the evidence 

before them a bond fide question of title is raised (A*), but if there is 

any evidence of a legal right which a judge might leave to a jury, 

the justices should hold their hands; and any doubtful matter is 

enough to stay their hands. It is only when the justices can see 

that the claim is not a claim which can have any legal foundation 

or is one which is not made bond fide that their jurisdiction is not 
ousted (Z). 

The justices are not to try and decide the question of title, but if 
they are satisfied that the defendant has set up a bond fide claim of 
right, it matters not that it is a right of such a kind and such a 
character that it would require extremely strong evidence to establish 
it, and that it is one wliich may be really very difficult to establish, 
or one that has no chance of being established unless it is established 
by much more cogent evidence than that produced before the 
justices (;/?). The expression “ bond fide claim ” means that the right 
claimed must be one that may be possible in law. If it is a claim 
to a right which cannot exist in law, or as to which there can be no 
legal right on the part of the defendant, then the jurisdiction is not 
ousted (u). Proof that the claimant honestly believes he has the 
right does not of itself oust the jurisdiction; he may be convicted, 


(/) Salmon Fishery Act, 1805 (28 & 20 Viet. c. 121), s. 01. 

(V) n. V. Ihnleu, [1892] 1 Q. B. 504 ; R. v. Lee (1882), 0 Q. B. D. 894 ; R, v. 
Llodnsim (1804), 28 J. P. 484; R.\, Rnrion, Ex parte Youuq, ri807l 2 Q. B. 
468; R. V. Huqgins^ [1805] 1 Q. B. 568. 

[h) See Paley on Summary Convictions, 8th ed., pp. 157, 165. 

(?) R. V. Stimpsou (1868), 4 B. & S. 801. 

(A-) Leg;! x. Vardoe (ISdO), 9 C. 13. (x. s.) 289 ; Cornioell v. S.anders (1SG2), 32 
L. J. (m. c.) 6. 

(/) Burton v. Hudson, [1909] 2 K. B. 564, 571 ; Wathins v. Smith (1878), 26 
W. 11. 692 ; R. X. Stimpsou, 11. x. Beak (186:J), 8 L. T. 536. 

(?«) (’hesterjieldx. J'ountaiue (1895), [1908] 1 Ch. 243, ii. (claim by fi'eeholder.s 
of a manor to fish without stint). 

(//) Burton V. ]ludsoi,,[VM)] 2 K. B. 564; Re Bramaster Fishery (1875), 
80 J. P. 8i2; Mvssett v. Burch (18(0), 85 L. T. 486 ; Croydon Rural District 
Council V. eVou'/^?/ (1909), 100 L. T. 441; Priest v. Archer (1887), 51 J. P. 
725 ; Ex parte Jliygins (1843), 10 Jur, 838. 
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however honest his belief in the right claimed may be, if it be one 
unknown to the law, unless mens rea is a necessary ingredient to the 
offence (o). 

A claim to fish as a member of the public will not oust the juris- 
diction if at the locus in quo the water is non-tidal though navig- 
able (^), or made navigable by Act of Parliament (^/), or is a pond 
or lake (r). 

In the case of fishing in tidal waters the presumption is that the 
public have a right to fish, but once the magistrates are satisfied 
that a several fishery exists over the locus in quo, then the public 
can have no right and the justices should try the case (s). 


(o) Hudson V. MacRae (1863), 4 B. & S. 585. Mens rea is not an ingredient of 
an offence under the Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 24; liaise v. 
Alder (1874), 38 J. P. -i()7 ; Leatt v. Vine (1861), 30 L. J. (m. c.) 207. 

( /)) Pearce v. Scotcher (1882), 9 Q. B. D. 162; Smith v. Andrews, [1891] 
2 Oh. 678 ; Blount v. Layard (1888), cited [1891] 2 Ch. 681, n., C. A. 

(yl Hargreaves v. Diddams (1875), L. B. 10 Q. B. 582. 

(r) Bloomfield v. Johnston (1868), 8 I. E. C. L. 68, Ex. Ch. ; R, v. Steer 
(1704), 6 Mod. Rep. 183 ; O'Neill v. Johnston, [1908] 1 I, R. 358. 

(s) Booth V. Rrouy/i (1869), 33 J. P. 694; Re Bruncaster Fishery (1875), 39 
J. P, 372; Neill I)evonshire [Duke) (1882), 8 A]>p. Cas. 135; see also R. v. 

(1863), 4 B. & S. 301. As to presumptions in respect of title, see 
p. 577, ante. 
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FLATS. 
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adyowson, clegit^ writ of, liability of, to seizure under, 66 
affidavit, attachment of debts, in, form of, 95 

receiver, appointment of, in support of. 123 

service, of, of summons for examination in discovery, when necessary 
127 

stop order, in support of, form of, 111 
after-acquired property, liabilit}' to seizure of debtor’s interest in, 50 
alias writ, meaning of, 25, 26 
ambassadors, execution cannot issue against, 10 
amendment, writ of execution, of, when aUowe<l, 26, 27 
annuity, charging order, when not made on, 102 

widow, payable to, not affected by sequestration, 86 
appeal, garnishee proceedings, in, from master, 100 
receiver, appointment of, as to, 124 
application, stay of execution, for, when to be made, 27 
assignee, attachment of judgment debt by, leave neccssarjq 91 
assignment, term of )*ears, of, by sheriff, execution of, 44 
assistance, writ of, nature of, 75 

practice relating to, 75 
when issued, 75 

attachment, debtor, of, for evading order for examination, when subject to, 127 
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judgment debts, of, wl)en leave necessary, 91 
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married woman, when subject to, for contempt of court, I f 
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keeping of books, by the court, relating to, 101 
nature of process, 90 
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periodical payments, when subject to process, 94, 95 
persons to which process does not apply, 94, 95 
process applicable only when enforceable by debtor, 93 
relation of debtor and creditor must exist, 93, 94 
pensions, when liable to, 94, 95 
procedure, affecting issue of writ of, 7 
bailiff, bound or special, meaning of, 18 

execution of writs by, actual, under warrant addressed to them, 18 
rights of, as against execution creditor and his solicitor, 37 
Bank of England, charging order, effect of service on, 108 

on equitable interest, where not affecting, 
109 

part only of stock not favoured by, 107 
notice in lieu of (li/>tri/tf/a.s, withdrawal of, requirements of, 
115 

bankruptcy, charging order, not a transaction protected in, 107 

cle(jity writ of, when seizure complete as against trustee in, 65 
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bankruptcy, execution creditor, when becoming secured creditor in, 55 

judgment debtor, of, questions arising on, 53 

notice, may not issue on garnishee order absolute, 100 

trustee in, and sheriff, relative claims of, how regulated, 44 

payment to, when enforced by appointment of receiver, 
119,120 

priority of, over person suing out sequestration, 82 

I'l’gbls of, as against sequestrators, 88 
bill of sale, receiver appointed of equity of redemption under, when, 121 

seizure by sheriff, effect on absolute. 55 

bishop, fticias (Je honh ecclealatttich ov Jieii facias dc honis ecclcKia.'itids, 

writs of, when issued to, 90 

bond, sheriff may sue on seized, 48 

bountl. proiierty seized is, meaning of. 42 

breaking in, sheriff, where, may resort to. 40 
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nature of, 73, 74 

cestui que trust, equitable interests of, when exempt from, seizure, 49, 50 

of, subject to trust, when taken under writ of eleqit, 68 
charging order, absolute, remedies conferred on judgment creditor by. I(t7 

when made, 106, 107 
taking effect, 107 
application for, liow made, 105 
company, public, what is a, for purpose of, 102 
debentures cannot be made subject to, 102 
enforcement of, 109, 110 

4 

executors and trustees, not made against. 104 

extent of, on interest of judgment debtor, 103 

infants, when not made against, 104 

inoperative, where judgment or order set aside, 108 

judgment creditor, use of otlier remedies of, not prevented by, 

108 

de bonis testatoris, not made on, 104 
debtor, where not made against, 104 
must be for ascertained sum. before issue of, 103 
lunatic partner, on interest of, when made, 11 
lunatics, when made against, 104, 105 

married woman, stocks and shares of. where not subject to, 104 
nisi, form and service of. 105, 106 

judgment debtor, effect of order on, 106 
varying and discliarging, how order for obtained, 106 
operation of, as an injunction, 108 
partner’s iDterest, against, when made, 11 
prior incumbrancers not affected by, 108 
priority of, ranks according to date of order nisi, 109 

where not obtained, 109 

solicitor, lien of, of judgment debtor, how affected by. 109 
Stock Exchange, defaulter on, not obtainable on fund of, 105 
stocks and shares, on, where process available, 101, 192 
summons, parties necessary to, 110 
chattels real, sheriff may sell, under writ of feri facias, 45 

\vrit of clcf/it, liability of, to seizure under, 68, 69 
cheque, garnishee proceedings, wlien prevented by giving of, 93 
liability of. to seizure by sheriff, 47 
company, attachment by, proper officer to make affidavit, 95 

attendance of, on proceedings for charging order, as to, 108 
cost-book, execution against, how issued, 11 
director, examination of, in discovery, where not ordered, 127 
execution against, application for leave to issue, how made, 8 

issue of, against the property of, 12 

garnishee order nisi, service on, effect on position of judgment creditor, 

notice in lieu of distringas, effect of service on. 113 — 115 
public, what is a, for purpose of charging order. 102 
shareholders, lialality of, to execution, where incorporation under Com- 
panies Act, 1845... 12, 13 

<omposition deed, execution in garnishee proceedings, when baiTed bv, 100 
compromise, poundage of sheriff payable irrespective of, 34 
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consent order, judgment by, how affected by registration under Debtors Act 
1869.. .7 

contcmnor, death of, effect of, 85, 80 

money in court belonging to, how payment to sequestrators obtained 
87 

tenants of, effect of sequestration on, 86, 87 
contempt, recovery of chattel, of order for, when defendant guilty of, 75 
contract, receiver, appointment of, of debtor's interest in, when made. 118 
convicts, execution, issue of, against property of, 15 

corporation, discovery in aid of execution against, order for, when made. 126 

execution, property of, may be taken in, 12 
liability of, to sequestration. 12 

sequestration, property of officers of, may be liable to, si 

writ of, when issued against, 80 

leave recjuired to issue against, 81 

costs, appeal in garnishee proceedings, of. from judge in chambers, when allowed, 

100,101 

attachment of, before taxation, 92 

debts, relating to, in master’s discretion, 101 
discovery, discretion of the court as to, in matters of, 127 
on writ of, what may be recovered, 38 
execution, of tlie writ of, nature of, 38 
receiver, of appointment of, as to payment of, 124 
sheriff, of, on inter[)lcader summons, 85 

part}’ entitled to execution may levy for, 33 
stay of execution for, terms upon which granted, 27, 28 
stop order, of obtaining, as to payment of, 118 
County Hankers Act. 1827, companies registered under, liability of shareholder.s 
of, to execution, 13 

CMuinty court, execution, powers of, to enforce, how regulated, 128 

Liverpool Court of Passage, removal of judgments to, 129 
receiver, appointment of, in, power of judge as to, 124 
Court of Appeal, application to, for stay of execution, wlieii made, 27 
creditor, bailiff, with, presence of, when wrong goods seized, effect of, 20 

delay of, in entering judgment against married woman, effect of, 14 

execution, when liable to. for fees due to slieriff, 86 

judgment, issue of more than one writ in same county by, practice as to, 

25 

when receiving proceeds of a wrongful sale, liability of. 

20. 21 

liability of, where writ of execution wrongfully issued, 1!>, 20 
death, person, of, issuing writ of se<juestration or of contcmnor, effect of. 8,». 86 
debentures, charging order, cannot be made subject to. 102 
deljt, accruing, cannot be attached. 92 

assignment of, when preventing attachment, 98 
debts, attachable, what are, 91 

attachment of, nature of process, 90 

judgment, small, receiver will not be appointed of, 128 

receiver of, appointment of, circumstances under which made. 118 

will be appointed of, where garnishee process does not apply. 1 19 
debtor's interest, term of years, in a, effect of sale of, 45 
delivery, writ of, absolute, effect of, 74 

execution of. by slieriff, 74 
rights of plaintiff under, 87 
rules governing issue of, 75 
<Iischarge, sequestration, of, writ of, when made, 89 
<liseovery, costs, discretion of the court as to, in matters of, 127, 128 

director of company, examination of, where not ordered in, 127 
execution, in aid of, discretion of the master at examination, extent of, 

127 

married woman, order for, may be made against, 126 
order for, how made, 127 
when order for made, 126 
power of judge to order examination of party, 127 
distress, prevented, not, by sequestration, 88 
dUfrunj(t.'<^T\oi\Qii in lieu of, advisability of issuing, 118, 115 

effect of, 1*14 

sheriff may be distrained under, on refused to sell, 60 


Index. 


EXECUTION — continued. 

di.^tnnjja.'i nvper ricecoiiiitem, sheriff, remedy against, by means of writ of, when 
available, (>1 

dower, widow’s claim to, sequestration does not affect, 86 
easement, possession, delivery of, must not interfere with, 77 
ecclesiastical persons, execution against, form of return of no chattels, 89 

executions against, how effected, 89, 90 
(‘lofity costs on writ of, what may be recovered by execution creditor, 33 
poundage, when pa 3 'able under writ of. 35 
tenancy b}^ account relating to, how taken, 73 

effect on judgment debt, 69, 70 
how determined, 72, 73 
nature of. 69, 70 
subject of, to an account, 73 
title of tenant, how evidenced, 71 

when execution creditor entitled under, 69 
tenant by, not a purchaser, 67, 68 

writ of, actual possession, how obtained under, 71 
binding power of, 62 

chattels real, liability of, to seizure under, 68. 69 
delivery of possession to judgment creditor under, 65 
duties and rights of sheriff under, 63 
equitable interests, effect of seizure of, under. 67 
in what cases applicable, 62, 63 
inquisition as to lands under. 64 

under, practice relating to, 64 

* judgment debtor, lands of, not subject to seizure under, 68 

method of execution against land by, 61, 62 
procedure on issue and delivery of. *63 
rights of judgment creditor to further, 62. 63 
what can be taken under, 65—67 
■when created, 61 

entry, sheriff, on premises by, how effected. 40 

equitable execution, appointment of receiver, by way of, cases in which made, 

4, 118, 119, 120 
effect of, 125, 126 
form of order, 123 
of personalty, 125 
where not made. 121, 
122 

definition of, 115 
forms of, 117, 118 

not available where legal execution maj' be issued, 1 17 
process of, upon what based, 115, 116 

when applicable, 116, 117 
relief by way of. how now obtained, 116 
winding-uj) order, as an, 4 
interests, exenij)tion of, from seizure. 49 

_ seizure of, under writ of elcgit, effect of, 67 
jurisdiction. Salford Hundred Court, 'does not obtain in, 129 
equity of redemption, receiver, appointment of, when made of, 118 
estate tail, elcfjtt, writ of, effect of seizure of lands under, when held as an. 66 
estoppel, contcmnor, of, not binding on sequestrators, 85 

sheriff and judgment creditor not affected by debtor s, 52 
examination, means, as to, when order made, 126 
execution, ambassadors, cannot issue against, 10 

amendment of writ of, when allowed, 26. 27 

companies and other incorporated bodies, property of, may be sulqcct 

to, 12 

regulated by Chartered Companies Act, 1837, against. 13 
convicts, against profierty of. issue of, 15 
costs of, what are included in, 34 
county court, power of, to enforce, how regulated, 128 
creditor, liability of, for sheriff’s fees, 35 

death of judgment debtor after or before writ delivered for, effect of, 

15 

P‘^i’t 3 " after issue, does not abate, 10 
definition of, 3 

discovery in aid of, when order for, made, 126 
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execution, ecclesiastical persons, against, how effected, 89, 90 

Jieri faciagj writ of, the usual method of, 37 

garnishee order absolute, on, judgment creditor may issue, 100 

indorsements on writ of, 10 

inferior courts, duties and liabilities of officers of, in enforcing, 128 

in, practice relating to, 129 
issue of, time regulating the, 50 
joint debtors, against, may be joint or several, 10 

judgment, cannot issue on. in Iligh Court, where order for instalments 

made in county court. 28 

creditor or debtor, rights of, as to, where devolving upon 
representatives, 9 
law, what it signifies in, 3 
leave to issue, a matter of discretion. 0 

when necessary, 7, 8, P 

liability of shareholders of companies not registered under the Com- 
panies (Consolidation) Act. IHOS. to, 13 
laverpool Court of Passage, in, enforcement of, rules regulatiiiLf, 128, 
129 

married woman, jmlgment aLrainsf, when enforcctl hy, 14 
Mayor’s Court, in, enforcement of. bow rcgulateil, 128 
method of, before Judicature Acts, 4 
I’alatinc Courts, powcis of, to enforce judgment by, 128 
partners, by surviviiiL'. issue of, 10 
“ pei'son ” in Uules of Supi cme (’ourt, meaning of, 12 
I)crsonai rei>roscntative, against, de honig ttatatorhy de hon'ig propriis, 
i:> 

])ower of judge to order examination of party, 127 
priority of writs of, 2t> 

railway companies, against, bow effected, 13, 14 

receiver, appointment of, by way of equitable, effect on fi>ifeiture 
clause. 1 1 fi 

Salford Hundred Court, in. enforcement of, 129 
sctjiiestration. l)y. when completed by sale, 88 
sheriff, <lclivery of writ of, to. Hi 

direction to, in writ of. 17 i ,i le 

solicitor issuing writ of, not necessarily the same as on the recjnl, > 

stocks and shares, against, how effected, lUl 

Sunday, cannot issue on, 7 

time, limitations as to, for issue of, C 

Tol/cy Court of Bristol, in, how enforced. 129 

warrant to bailiff, practice relating t*) issue of, 19 

writ of, actual execution of, by bailiffs under warrant, 18 

bimling power of, opciates trom delivery tosheiiii, 4_, 

“ binds" the property of the judgment debtor, 42 
cannot be executed witliin a royal [)alace, 19 
contents of, 1 7 
date and particulars of, 17 

delivery of more than one, by judgment creditor, practice as U , 
38 

goods not bound by, 43, 41 
liow renewed, 24 

indorsement of. 2i) , • i , 

issue of ...ore ll.a.. o.,e, cou..ty, bv judymcl e.e.hlor 

practice as to, ‘2'> 

ncctl not wait for taxation, 38 * r .)> 
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to sl.o.'.ir witl.i.. a f.a..cl.ise o.' l.bcrty, l.ow e,.tolce,l, 

19 

kinds of. Y 

lost, effect on practice as to return of slierift, ...5. - 

order of i>riority, effect of execution by sberiff out ol, _ . 
procedure on obtaining issue of, H» 

return to. practice as to making. 22 

seizure of wntiig perstni’s goods umier, effect ol, - 
steps necessary on issue and delivei.s, . ^ 
successive or simultaneous, may be I'^suet , -■> 
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execution, writ of, suspension of, effect on priority, 26 

what is included in term under liules of Supreme Court 3 

''’hen addressed to the coroner, effect on bailiff 18 ’ 

wrongful and irregular, what is. 28, 29 ’ 

or irr(|ular, when rcstitudon will be made to party in respect 

executors, charging order not made against, lOt 

liability of goods in hands of, to seizure for nersonal 

f urn 'icaT’er'^ f f om’sei.„re under 'sf ° 

f.um lease, covenants .n, statutory provisions as to’ seizure on farm by sheriff, 

nature of, 85 
taxation of. 35 
statutory provision as to, 36 
Prrt facias, application of writ of, 37, 38 

Chanels real may be sold by sheriff under, 43 
equitable interests cannot be seized under writ of 49 
tixtures, tenant’s, may be sold under writ of 45 
powinsr crops, liability of. to seizure under a writ of 45 46 
mcorpoical property cannot be seized under writ of ’47 ’ 
property seizable under writ of, 44 ’ 

returns of sheriff, to writ of, 58 

term of?pn''' h'ior right to subsequent sequestration, 82 
teim of \ears may be sold under writ of 44 

"’I-It of, duties, rights, and liabilities of sheriff under 39 
purpose for which used, 37 ’ 

to whom addressed, 37 

. _ writs in aid of, 60 , 61 

/len/eci, lurfgment creditor, rights of, on sheriff’s return of, 59, 60 
return of, when made, 58 j 

fixtures, may be sol.l under, when severable by tenant 45 

fraudulent conveyance, execution creditor, sale made tor value to defeat, is not 

person holding under, must deliver to sequestrators, 82 
thml party, goods held by, under, may be seized by sheriff, 

transfer, sheriff is bound to disregard 21 

fund in court, charging order, when subject to 102 103 

order absolute, effect of. 100 

on debt payable by instalments. 92 
no^^creating a forfeiture of accrued income restrained. 

■ • mistake, 100 

nisi, amdavit to lead to, form of, 95 

effect of, on solicitor’s general lien, 97 
service, 96. 97 

making of, in master’s discretion, 96 

pmctice rel^mg to proceedings after service, 98. 99 

..eruce of, effect on judgment debtor, 97 98 

how effected. 96 
when made absolute, 98 

payment on, a disebarge, 100 
proceedings, appeal from master in. 100 

;“''g">ents against married women, 90 

when\anowed, i'oO,\m 

( 6 ) 
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garnishee, proceedings, in, powei-s of master, 99 

nature of, 90 

])rovision as to costs relating to, 101 

third party, money belonging to, wliich cannot l)e attached 
by, 99 

unli(iuidated damages, when subject to, process O'-* 
when, may be instituted, 90, 91 ’ 

growing crops, landlord may distiain on, although /// vmtodui legtx, 54 

liability of, to seizure under writ of lirn faria.s‘, 45 46 
purchaser of. from slieriff, facilities afforded to, 46’ 

of, by sheritf, piovisions as to, 46, 47 
heirlooms, sheriff cannot seize or sell, 45 

husband and wife, execution between, lespcctivcly. 8 

income, married woman, on restrained property oh liability of, to sequestration, 

incorporeal property. excm[ition of. from seizure unrler writ firri facht.^, ■ 

on wi it of, liability of .solicitor and client wiiere eiix 

infant, execution cannot issue against an, for partnership debt, 10 
infants, charging order, when not made against, lot 

infciior courts, duties and liabilities of o(iicct.s of. in enforcement of writs of 

execution. 128 

. . . judgments, enforcement of, in. practice relating to, 129 

injunction, negative, writ of sequestrati(»n. when issued to enforce a, 80 
inquisition, lands, as (o. under writ of ('legit, 68, <>4 

set aside, when, 64, 65 

instalments, debt payable by. may be attached, 92 
interest, execution, indorsement of writ of, as to, 17, 18 
sheriff may be ordered lo pay, (iU 
interpleader, shontf. wlien entitled to benefit of ju'occss of. 52 
Ireland, possession, writ of, when i-^sued in, 76 
irregular execution, ai»pIieation to set aside, how made, 82 

cireumstanees which have been held to be, 81 
power of master as to, 80 

setting a«<i(le of writ, no clfect on plaintiff’s right to another 
writ. 82 
what is, 80 

when .«et aside as, etfect on party issuing, 80 

sherilf and parties acting under him protected by writ, 

81 

. . writ, when party may justify under it, 81 

joint debtors, execution, issue of, may be joint (u- several. 10 
debts, attachment of, cannot beenforeed. 91 

Jtulgtnent, execution in the case of. must be issued against persons jointly. 18 
, property, seizure of. when to be made, 50 

jointure, widow, or annuity payable to, not atfectcil Ijy sequestration, 86 
judgment, act to be <lone, wliere, time must be stated in, ♦!, 7 

charging order, before i.ssue of. must be for as<;ertaineil sum, 108 
conditional, effect of nou-compliance with conditions, 10 

where execution i.ssues on, 6 

consent order, entered bv. how affected l>v registration under Del^oi'i 
Act, 1869.. .7 

creditor, account to bo rendered by, wlien in possession of land, 73 
charging order, remedies conferred by. 107 
dcatli of, after issue of writ of eU'g'tf ^ <J4 

does not affect duties of sheriff. 41 
when exeeufioii mav issue bv executors of, 7 
delivery of several writs of execution by, 88 
elegif^ issue of writs of. riglits of, as to. 62, 68 

payment to. under garnishee order ni<i, 97 
rights and liabilities of, when in actual possession under wiic 
of elrgitj 71 

of, against sheriff on return of 59, 60 

secured creditor, not a. by appointment of leceiver, 119^ 
sheriff, <lelay of. wlien suHicient to create liability to, i)7 
when made eo-plainf iff in action against garnishee, 100^ 
writ of vcniht ifii'i exponas must he issued hv, t>0, 61 
date upon which, takes effect, 95 

( 7 ) 
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judgment debt, attachment of, by assignee, leave necessary, 91 

• debtor, action by, to recover possession of land taken under writ of 

elrgit^ 73 

appointment of receiver of interest of, in debt due to persons 
jointly, 119 

bankruptcy of, questions arising on, 53 
charging order, when not made atrainst, 101 
death of, after issue of writ of effect of, G4 
effect on execution, 15, 41 
debts due to. mode of ascertaining. 90 
effect of writ of execution on goods of. 42 
goods on per.^on of, exempt from seizure, 41 
information by, when given in garnishee proceedings, 98 
lands of, when not subject to seizure under writ of elegit, GS 
larceny by, when taking goods seized by sheriff, 55 
recovery by, of land taken under writ of ehujit^ 72, 73 
service of order, effect on, 97, 98 
debts, recovery of, by garnishee proceedings, 90, 91 
enforceable, when, by execution, 4, 5 
enforcement of, other than by writ of execution, 4 
entry of. a condition precedent to issue of execution. 5 
High Court, in. effect of order in the county court for payment by 
instalments, 28 

indorsement of, where act to be done, G 

Liverpool Courtof Passage, in, enforcement of, rules regulating, 128, 129 
mandamus to levy rate, when made to corporate body to satisfy, 12 
Palatine Courts, in. powers of enforcement of, 128 
payment of money into court, or order for, not affected by garnishee 
])roceediug, 91 

persons affected by, when service of copy necessary, G 
trade union, against, how enforced, 14 
wording of. must be followed in writ of execution, 17 
wrong amount, where signed for, effect of, 30 

Tolzey Court of Bristol, in, enforcement of, by execution, rules regu- 
lating, 129 

jury, clegit, writ of. (pialification of. for service in an inquisition under, G4 
land, execution against, remedy by writ of elcifif. ♦)!, 02 

jointly, held, liability of, to seizure under writ of plafit, G7 
judgment debtor, of. when not liable to seizure under writ of G8 

sale of, by judgment creditor in possession under writ of Apffit, practice as to, 
‘71.72 

when possible under a writ of sequestration, 88 
tenant cannot be ejected from, by sheriff, 44 
term, what it iiiclndes, 71 

landlord, distress, right of, not affected by sequestration. 88 

execution, statutory rights of, to payment of rent out of proceeds of, 
53, 54 


growing crops, rights of. as against sheriff in respect of, 54 
possession by, under distress for rent, effect on execution, 53, 54 
rent, proof as to payment of, lies on the sheriff, 53 
legacy, attachment, not subject to, 92 
legal interests, receiver, appointment of, wlien made of, 117 
legatee, shares subject to a notice in lieu of (Vistniufas may be disclaimed by, 115 
liberty, return of sheriff to writ execute<i in a. 23 
life insurance, policies of. are not securities for moneys, 48 
literary and scientific institutions, execution may issue against, 14 
Liverpool Court of Passage, judgments.enforccment of, in, rules relating to, 128, 129 

removal of judgments to county courts, process relating 
to, 129 

lunatics, charging order, when made against. 104, 105 

market overt, sale by sheriff, not a sale in, 57 

married woman, attachment of. for contempt of court, 14 

charging order not made where restrained from anticipation. 

101 

discovery in aid of execution when order made as to, against. l-9» 
ext-ciition against, for partnership debt, how liiniteil. 10 

may be refused against, where creditor delays entering 
judgment. 14 
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married woman, garnishee proceedings, apijlication of, to, iH> 

judgment against, how enforced, 14 

property of, where lield in trust mav not be subject to execu- 
tion, 14 

separate estate of, wlien receiver of, will be appointed. 120 
sequestration, writ of, wliat property of, maybe taken under, 81 

when issued against, 80 

master, garnishee proceedings, powei'S of, in, Ih) 

Mayor’s Court, execution, enforcement of. in, how regulated. 128 
merger, tenancy by may be determiiieil by, 72 

mistake, garnishee order, when set asi<le for. lo<> 
money, bank-notes, or, seizure of, slieriffs duty on making, 48 

in court, contemnor, belonging to, how payment to se luestrators obtaineil, 

87 


liability of or securities for, to seizure, extent of. 47 
securities for, .seizure of, sheriiT's iluty on making, 48 
notice, dUfrimjaH, in lieu of, efTect on legatee, 1 lo 

practice lelatingto, 118 — 115 

requirements of Baidc of England oti withdrawal of, 1 15 
when to be applied for, 118 — 115 
withdrawal of, 115 

nuUn hona, return of. when ma«lc, 58 

order, county court, of. for payment of High Court judgment by instalments, effect 
on garnishee proceedings, hi 
overcharge?, sheritf. by, where unintentional. 87 
I’alatine Courts, judgments, powers of enforcement of. in, 128 
partneisliip, execution by persons in. effect of death of partner, 10 

on judgment asrainst, Iiow issued, 10 
judgment against pai tner individually, elfect of, 11 
partner, wliere judgment against, individually, how execution issued, 1 1 
pawnbrokers’ pledges, money, are not securities for. 48 
pensions, attachment, when sulqect to, 04, 05 
liability of. to sequestration. 84 

receiver, as to appointment of, in re.spcct to, 121, 122 
periodical payments, when subject to attachment, !M. 05 

jierxmal re{)resentative, execution against, dr hon'is trstator}.'^^ de honis proprii/i^ 15 

personalty, receiver, appointment of, etfeet on. 125 

/durirs writ, meaning of. 20 

[Kjssession, delivety of, how olOaitied, 77 

tnust not interfere with an easement, 77 
under writ of rleij'it, 65 

rbujit, under writ of. actual, liow obtained, 71 
money, perioil for wlueh allowed. 85. 80 

riglit of slieritf to, wluui arising, 85 
slieriff. by, provisions relating to. 5tJ 
writ of. completion of execution of. by sheriff, 77 

delivery of [>osse.s>ion under, practice as to, 70 
<luty of sheriff under, 77 

effect on plaintiff where judgment reverse<i, 78 
practice relating to i.-^sue of, 70 
purpo-es f(»r which issued, 70 

remedy of plaintiff in possession umlcr, on being (lis|:.os- 
sessed. 78 

poundage, baidvrnptcy will deprive sheriff of. when occurring before s.alc, 81 

calculation of amount, how made, 84 
claim for, wije^re it cannot be made. 84 
compromise dues not affect payment of, 81 
rlpijd^ writ of. when payable on. 85 

juilgrncnt and writ of execution set aside before sale, effect on pavineiit 
of. 84 

slieriff must get the money to be entitled to, 88 
firf/cipr, execution, for. form of, 16 
premises, entry on. by sheriff, liow effecteil, 40 
procedure, execution, on (obtaining is-'iie of wiit of, HI 
j>romissory note, <lebt secured by, wlien attachable, 08 
property, in rnstodia Irt/in. liability of slieriff in seizing, 21 

management of. by se«piestrators, howrioiers requisite to, obtaineil, 87 
nature of. seirable umler wiit of gnv/ /hem.v, 14 
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]iioperty, personal, order for sale of, under writ of sequestration, where made, 88, 89 

restitution of. in specie, when made, 32 

sale of, by debtor to hona fide purchaser without notice of writ, effect 
of, 42 

when seized under writ of sequestration, 88 
purchaser, title of, acquired from sheriff, as to, 31, 32, 57, 58 

, -1 . when void even if bond fide, 32 

iaih\ay companies, exemption of rolling stock and plant of, from seizure under 

Iecei^cr, accounts of, order as to passing and payment, 124 
appointment of, appeal as to, 124 

application for, how made, 122, 123 
as regards personalty, effect of, 125 
by way of equitable'execution. IIG, 117 
cases wliere order for, usually made, 118 
county court judge, power of, to make, 124 
court will not make, where appointment useless, 120 
debt of, where garnishee process inapplicable, 119 
effect of order. 124, 125 

on a forfeiture clause, 116 
judgment creditor, not a secured creditor by, 119 
legal interest, when made of a, 117 
order for, form of, 123 

Ijowersof person appointed, may be extended. 121 
priority of. 126 

property of which, not made, 117 

not put in euxtodia leqis by, 126 
service of summons as to, 123 ' 
where court refused to make, 121, 122 

debt ijayablc to two persons, but beneficial interest 
in judgment debtor, 119 
legal remedy not exhausted, 1 1 7 

person to be appointed and terms of appointment in tl;o discretion of the 
court, 124 

sequestration, writ of, discharge of, when effected by appointment of. 

■■ receiver,” what is included in term, 123 

receiving order notice of, sheriff cannot remain in possession after, 36 
registration, effect of, as a charge upon land, 72 

sequestratimi, of writ of, 88 
writ, of, affecting land, necessity for making, 70 
effect of, on land, 7(» 

Yorkshire, of land in, effect of, 70 
icmaindcr,i^/cy?Y, writ of, cannot be seized by. 66 

lent, execution, statutory lights of landlord to payment out of proceeds of, 53, 

I.)*! 

landlord, possession of goods by, under distress for, effect of, on execution, 

restitution, possession, of, where judgment reversed, 78 

property, of, in specie, when made. 32 
writ of. practice relating to. 78, 79 

wrongful or irregular execution, when made to party for, 32 
return, false, liability of sheriff for. 60 t - ’ 

remedy of person in jured against sheriff, 23 
fieri feci, of, when made, 58 

forms of, to writ oi fieri facias, 58 
sheriff, of, forms of. 59 

by, how compelled, 23 

of, oi fieri feci, rights of judgment creditor as to sum recovered, 

59 

remedy for investigating truth of, 23 
to writ of elegit, how made. 65 

execution, practice relating to, 22 
what it must show, 22, 23 
when writ executed in a liberty. 23 

where goods sufficient to <lischarge part only of sum due, 59 
where no reasonable offer made at sale, form of. 58, 59 
ro^’^al palace, execution, writ of, cannot be executed within, 19 

( 10 ) 
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sale, advertisement of, when to be made, 57 

sheriff, by, requirements as to, 57 

title acquired by |>iirchase from. 57 

balford Hundred Court, equitable jurisdiction does not obtain in, 12;» 
seizure, effect of, 55 

sheriff, act of, wliat amounts to a. 54 

oi his servants, act to be done by, must be sutlicient indication to 
debtor of, 54 

trespass to ^mods, act sullicient to amount to, would amount to 55 
sequestrate, meaniii" of, SI 

sequestration, coi'iioration. liability of, to. 12 

writ of, duty of se'iue.''tiators on receipt of, 82 
effect of, on property, SI. 82 

enforcement of. powers of sequestrators, 80, 87 
exceptions to i.ssue of, 79, SO 
foi-ni and |)ractiee relatini^ to i.ssue of, 7!) 
liability of pensions to seizure under, 84 
married woman, when issued against, SO 
order for discliargo of, wlimi made. SO 

t>ei'sonal property seized umler, where order for sale made 
SS. SO 

persons against whom issued, SO, 81 
to whom addres.sed. 81 

power of entry of sequestrators under, 82, SS 
luoiierty exempt from seizure under, 85 
liable to be taken under, 84 
registration of. S8 

sale of property, seized under, how effected, SS 
service of judgment or {>riler before Issue of, 70 
when i.ssued against a corporation. SO 

leave required foi- is-ue against a corporation, si 
process may i.ssue, 70 

sequestrators, application by, for.saleof personal property, how made. S.S 

liability of, for abii.se of powers, S.4, S4 

how decjde<l, SS 

management by. matleis requiring an order of the court, S7^ SS 

of property taken possession of by, S7 
resi.->ting or interfering with, effect of, 85, S4 
seizure by, completion of, how onlersobtained for, 87 
settlements, interest under, when receiver may be appointed of, 119 
sheriff, abandonment of possession by, what will amount to, 55 
appointment of. proof of, not* ncces-ary. St! 
compromise does not deprive, of poundage, :i4 
costs and expenses of, statutoiy regulations as to, 52 
tlcalh of judgment creditor do'es not atfect duties of, 41 
delay by, when sullicient to lender liabililv to judgment cre.litoj-. 57 
delivery of writ to, for execution, lb 
duties and rights of, under writ of e/ey/V, 05, 01 
duty of, after seizure, 50 

as to surplus remaining. 48 

to ascertain whore goods of (lehtor are and (o seize, 10 
to itiflorse date and time of delivery of writ, 15 
under writ of exeeution, 2! 
whim amount of levy over C20...54 
equitahle inlere.sts eanimt be' seized bv, 49 
estoppels binding judgmenl debtor, wlieu not binding on. 52 
execution of writs by. out of oi'der i^f priority, effect of, 2t) 

writ ol , must be directed to, 17 
false return, liability of, for making, 00 

farm produce, .statuttu-y provisions relating to seizure bv, li», 17 
fees of, liuw recovered, 5i) 

when exeeution creditor disentitled to recover, effect on, 50 
payable, 50 
jiayable to, 55 

garnishee, discharge of. by payment to, 97 

good.s, mu>t keep the, safely and >afe from seizure, 21 

sale of. at exees>ively low ),rice, liability of. 59, 00 
interest, may be ordereil to pay. tiO 
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sheriff, interference with, remedies for, 22 

interpleader, when entitled to process of, 52 

t on growing crops in possession of, 54 

liability of, for false return, 23 

in executing a writ of possession, 76 
money in liands of, when not attachable, 94 

or securities for, provision as to seizure by, 47 
new, where not compelled to make return, 24 
nulla hma. return of, when made by, 58 

office of, when expired, return may be compelled where writ not transferred. 
24 

overcharge by, where made unintentionally, 37 
payment to, of amount to be levied, effect of, 56 
possession, under writ of, duty of, 77 

writ of, what is completion of execution of, by, 77 
poundage of, calculation of, how made, 34 
proceetls, must hand over, to judgment creditor on receipt, 21 
purchaser from, title of, when not affected by irregular execution, 31 

title of, from, 57 
remuneration of, 33 

return of uianduri meaning of. 19 

remedy for investigating truth of, 23 

rights of execution creditor where goods seized but not sold, 
60, 61 

to writ of execution, practice relating to, 22 

Jiuri facia.'i^ 58 

what must be shown by, 22, 23 

where goods insullicient to discharge whole of debt, 59 

sold to satisfy prior writ, 58 
writ executed in a liberty, 23 
returns of, forms of, 59 

rights and liabilities of, under writ of fwri fada.'t, 39 

of, to seize goods of third party when held under a fraudulent con- 
veyance, 52 

under more than one writ of cZey/Y, 62 
sale of goods by, requiremenis as to, 56, 57 

seal of, on assignment of term of years, sufficient evidence on ejectment, 
44 

seizure by, effect of, 55 

wliat will amount to, 54 

several writs, delivery of, to, against same debtor, practice under, 39, 40 
taxes, statutory provisions as to duties of, relating to, 54 
term, includes all offices charged with execution of any writ, 43, 44 
trespass, for. liability of, 41 
withdrawal of execution, fees payable to, 37 
ships, seizure of, by sheriff, how made, 48 

transfer of, by sheriff, by means of bill of sale, 48 
soldiers, exemption as to seizure of pay and equipment of, 49 
solicitor, appointment of, as receiver will not be made, 124 

garnishee order nid takes priority over general lien of, 97 
liability of, for bailiff ’s fees where employment at his reque.st, 37 

when directing sheriff to seize ])articular goods, 20 
where writ of execution wromrfullv issued, 19, 20 
lien of, on, effect of charging order on client's funds, 109 
sheriff has no right of action against, for fees, 36 
stay, appeal, of execution pending an, application as to, 27 

application for, of execution, to Court of Appeal, when made, 27 

when to be made, 27 

execution, of, circumstances effecting a. without an order, 28 

jurisdiction of the court as to, 27 

Stock Exchange, defaulter on, charging order not obtainable on fund of, 105 
stock in trade, business, of, when receiver appointed of, pending interpleader 
proceedings, 118 

stocks and shares, charging order, when suVqect to, 102 

distrinfja-'i on, notice in lieu of, application for, 11.3 — 115 

execution on, how effected, 101, 102 

stop order on, costs relating to. as to payment of, 113 

form of order, 111 
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stop order, applicant, position of, necessary to obtain, 1 10 

application, iiow made, 111 

costs occasioned bv obtainitig, as to imynient of, 113 
form and ctlcct of, 111,112 
mortgages, claims under, bow allected by, 112 
necessary, where not, 110 
notice of, to wliom gi\'en. Ill, 112 
object for which obiaincd, 110 
priority, as to, obtained by, 11], 1 12 
stranger, premises of, goods on, liability of sheriff as trespasser, II 
Sunday, execution, writ of, cannot issue on. 7 
taxation, issue of execution need not wait for, 33 

taxes, sheriff, stiitutory provisions as to duties of, relating to arrears of, 54 

taxing master, fees of slieriff. decision of, as to, when final. 35 

tenants, conteninor, of. effect of sequestration on, StJ. 87 

term of yeats, assignment of, \,y sheriff not an assignment by debtor. 45 

debtor s interest in. effect of sale of, 45 
Ji/'r/ focit/s, writ of, how affected by, 44 

return of writ without sale of, effect on subsequent incumbrance, 

seal of sheriff on assignment of, effect of, 44 
seizure of. metliods of, till 

third party, claim of. adversely to del)tor, rule as to. 51, :>'2 

when hostile to judgment debtor, effect of, 52 
goods held by, when liable to .';eiznro under writ of firri facia.H^ .“2 
interest of debtor in property of. how affected by execution. 51 
interests of, in goods of judgment debtor, liow affected by execution, 
50, 51 ^ 

liability of pcr.sons suing on writ of .'Sequestration to 82 
money in hands of, when attachable, !I3, 04 

property in gootls bound by writ against, wlicn scizable by sheiiff. 


02 


I'itrbts of, protected against seizure under writ of sequestration, 85 
Tolzey Court of Bristol, execution in, liow enforced, 120 
tools of tiadc*. i>r(jvisions as to seizure (jf, 48, 40 
trade union, judgment again>t. how enforced, 14 
trcs[)ass, liability of sheriff for. on other pej^ons' premises, 41 

possession, writ of. pei son seizing under, may b(‘ liable to action for, 7G 
sheriff, by, when so. ah i/iidii, 41 

trust, land, of. whcie appointment <jf receiver of, appropriate, 118 
trustees, charging order not made agsinst. 104 

rr//dlfi(Hii r.rpo/ins, writ of, when execution creditor must proceed by, 00, 01 
voluntary conveyance, property conq>rised iti, liability of to sequestration, 85 
warrant, bailiff, issue of. to, practice relating to. 10 

to, to execute writ of execution, effect of, 18 
warranty, title, of. none inqilied in .sale l)y sheriff. 57 
wearing apparel, jtrovisions as to seizuie of, by sheriff, IS, 40 
wid<jw, aniHUty or jointuie payable to, not affected Iw sc<iuestration, 80 
wills, intcresf under, receiver may he apj)oin(e<l of, 110 
withdrawal, exeeution, of, fees payable to slieriff on. 37 

wrongful execution, by breaking in, does not affect tlie validity of the execution. 

3U 

not, nece.ssarily void ah utitio, 30 

proceedings wliich have been lield to be, 28, 20, 30 

wliat i.s, 28 

Yorkshire, registration of judgment or order as affecting land in, 70 

EXECUTORS AND AI ).M IXISTUATOItS, 

abatement, annuity, and valuation <ff, 270, 277 

legacy, in lieu of dowei-, of. where no real estate, 270 
of, general, rules relating to, 275, 270 
specific legacy, of, rule as to, 277 

according to the tenor, executor, appointment of, how arising, 137, 138 

duties of, wliere so appointeti, 137 
accounts, administrator pnulento l\tt\ to be exliibited by, 2(>3 

debtor, specific legacy to, when to be brought into, 208, 209 

executors and administialors, duty of, to keep strict, 32U 

interest charged upon balances of, in representative’s hands, 321, 325 
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EXECUTORS AND ADMINISTRATORS— 

accounts, legacy, general, must be brought into account, 268, 269 

order for, in administration proceedings, 338 
personal representative, liability of, on common, 339 
profit costs, of, when solicitor representative must render, 321 
representative, by, an instance of wilful default sufficient for order for, 
338, 339 

acfn) personalh moriti/r cum persona, application of maxim to deceased’s estate, 
312 

action, consolidation and conduct of, in administration proceedings, 342 
personal representatives, where right of, survives to, 225, 226 
actions e.r delicta, representatives, when maintainable by, 226, 227 
"actual military service,” cases included in term, 161 
additional confirmation, what is included in, 173 

administration, action for, registration of by creditor as a Us pendem, effect of, 247 

actions, conduct of, where one stayed, 343, 344 

effect of judgment in one of several concurrent, 343 
infants, by, where concurrent, practice relating to, 343 
ad litem, object of, 205 

assets, of, as to position of volunteers in the, 249 
attorney, when granted to, 203, 204 

county courts, of estates of deceased persons in, jurisdiction as to^ 
333^ 334 

creditor, grant to, conditions under which made, 207 
rights of, to, by the court, 246 
when made to undertaker as a, 241 
creditors, effect of judgment for, ou. 341 
cum te.damenfo anue.ro, practice as to, 194. 195 
death of administrator, practice as to fresh grant of, 141 
de l/on}.-< non, grant of, when made, 195 

decree for, effect on right of representative to prefer creditor, 254 

durante demenfid, when made, 199 

durante absentia, when made, 198 

durante ininore cetate, practice as to, 197, 198 

when required, 197 

estate, of, where made out of court, rules applicable to, 244 
estates of deceased persons, of, jurisdiction as to, 333, 334 
exempt from. 190, 191, 192 

executor de son tort, cannot be compelled to take out letters 
of, 151 

grant of, cum tesfamento anne.ro, where made, 194 

derivation of administrator’s title from, 146 
effect on, by doctrine of relation back, 146 
letters of, in common form, practice as to, 165 
not made where deceased left no property in England, 
165 

right of retainer of person obtaining, 259 
void and voidable, distinction between, 216 
High Court, in the, where assigned to Chancery Division, 333, 334 
insolvent estates, of. practice as to, 344 
judgment for, effect of, on rights of representative, 341 

or order for, effect of revocation of grant on, 217 
letters of, effect of, as to conclusiveness of intestacy, 210 

foreign grant of, followed by English grant, practice as 
to. 182 

grant of, discretion of court as to, 189 

foundation of jurisdiction to make, 182 
husband and wife perishing in same disaster, 

to whom made, 184 
entitled to. when, of wife's personal 
estate, 183 

on death of, persons entitled to, 

184 

jointly, when made, 185 

not made until fourteen days after death, 169 
persons entitled in priority to, 182, 183 
{)ublic trustee, to, when made, 188 
jurisdiction to grant, how derived, 151 
practice relating to grant of, 193 
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administration, lettei| of, revocation of grant of, nhere and how made, 

limit of grant duvanle minors fpfntp 108 

married woman, of estate of, right of hu.sband as to. 282 

Older, not limited to assets within the jurisdiction 388 
power of court to make, 338 

judge to transfer proceedings after, 342, 343 
right to, requirements necessary to, 337 

Statute of limitations, when, may be set up bv creditor 

pemlenfc Htr, granted where the Chancery Division would appoint 
a receiver, 202 ^ ‘ 

person procuring grant of, to stranger of mean estate becomes an 
executor dc son tort, 148 

proceedings, accounts, order for, in. 338 

advertisements in, as to, 243 
appointment of receiver in, 334 
commencement of, 334 
consolidation of actions in. 342 
costs in, rule relating to, 347 
creditor, by, how taken, 33G 

not dismissed on payment of the debt. 

337 


generally given leave to attend, 
337 

legatee, by, effect of. 337 
order for, wlien conditional, 338 
originating summons, service of, 337 
parties to, rules as to, 335, 33(>. 337 
persons who may appear to, 337 

institute, 335, 338 
powers of the court in, 342 
ju-iuciples of set-off as applied to, 329 

representative the proper person to have conduct of, 
«83 7 


recjuirements for bringing, 338 

residuary legatee instituting, may be compelled to 
refund, 278 

service of writ out of tlie jurisdiction, 334 
renunciation of grant of, effect of, 144 

. will annexed, with, when granted to universal legatee, 138 

-administrator, accounts, strict, must, be kept by, 320 

action at common law, cannot bring, before grant, 147 
appointment of, when occasion arises for, 136 
assignment of otlice of, under Public Trustee Act, 141 
attorney as, position of, 2U4 
bond of, application for assignment of, 209 
attestation of, 2u7 
breach of, effect of. 209 

what constitutes, 209, 210 
court has no power to dispense with, 206, 207 

creditor, when given by, effect of, on rigid to prefer, 
255 


nature of conditions of, 206, 207 
penalty, conditions regulating, 207. 208 
consideration necessary to bind promise of, 315 
death of. practice as to fresli grant, 141 
debt, when kept alive Ijy promise prior to grant to, 147 
estoppel does not apply to acts of, prior to grant, 147 
iiilant, wlien a trustee for, 273 
person having prior right to grant as, 182, 183 
proceedings before grant, power of, to bring, 147 
property. devohiti.>n of, on. 136 


receiver of real estate, may be appointed, pendrnff 201 
revoked gnaiit, under, rights of, 215 
set-off, right of. to, against claim of next of kin, 329 
statutory right of. in action liy or against, 328 
Statute of Frauds, provisions of, relating to contracts of. 315 
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EXECUTORS AND ADMINISTRATORS — coutiHuod. 

administrator, sureties for, discretion of court as to requiring, 208 

provisions relating to, 208 
surety, payment to, by, where allowed, 208 
term, what is meant by, 130 
testator's business, has no power to carry on. 294 
title of, derivation of, entirely from grant, 14G 
unsound mind, becoming of. where several, effect of. 200 
^ will annexed, with, effect of direction to sell real estate in, 23G 

administrator ad coWgenda hona^ duties of, 204 

ad IHem, appointment of. when made, 205 
dc bonis non. in what cases appointed, 19G 

memorial for duty paid stamp must be lodged by, 196, 
1.97 

duranie minore tetate, liability of, to account, 189 
pendente life, bond of, power of court as to premium. 201 

liability of, to account, 203 

be sued, 203 

practice relating to appointment, 202 
when grant made, 201 
where office determines, 202. 203 
Admiralty, representation, where dispensed with by, 191 

wills of seamen and marines, may dispense with statutory formalities 
as to, 162 

admission of assets, executor, br, what constitutes, 32G, 327 

extent of, 327 

interest on si)ccific legacy, payment of. not an. 326, 327 
legacy, to pay. extends to costs of action to recover, 327 
P^iyt^J^^iyment, not an admission of ability to pay in full, 

representative, by. effect of. 327, 328 
advertisements, administration proceedings, in, 243 

claims, for, publication of, by representative, 243. 244 
effect of. on representative who has distributed assets, 244 
adyowson. presentment, when right of. in personal reiiresentatives. 230 
affidavit, alterations and interlineations in will, evidence as to by, 1G8 
attesting witness, of. where required as to due execution, 167 
citation, necessary on issuing, form of. 156, 155 
death, as to i)recise date of. when required. 169 

district registry, as to place of abode within district of, conclusiveness 
of, 165 

execution, of due. wlicre testator makes his mark. 1G7 
Inland Revenue, for use of Commissioners, contents of, 1G6, 167 
of scripts, practice as to filing of, 17G 

agent, assets by, retention of, as a trustee does not make him an executor de son 
tort. 149 

employment and payment of. by representative. .325 

executor, of rightful, as to non-liability of as executor de son tort, 149 

liability of, for acts done after executor’s death. 149 
grant to, also the agent obtaining foreign giant, when made. 182 
personal representative, juotcction afforded, for losses by, 317 
alien, executor, person appointed, may be an, 139 

alienee, title of. of personal estate from executor, when impeachable. 297 

testator's personal estate, when unimpeachable. 296, 297 
alterations, will, in. evidence as to, 167. 168 

annuitant, death of, after sum ascertained but before payment effect of 

276.277 

before purchase and after payment of instalments, effect 
of. 263 

personal representative of. rights of, 263 
reversionary annuitants, and. rules as to past payments to, 277 
rights of. as to security for payment, 262 
annuity, arrears of. interest not payable on, 274 

beiiuest for purchase of. a vested legacy. 262 
calculation of. as from date of testator's death, 262 
defeasilde. as to payment of capital of, 277 
direction to purchase, principle applicable to, 262. 26,3 
payment of, effect of lapse of time on, 264 

when due, 262 

( 16 ) 



Index. 


EXECUTOUS AND ADJIIXISTKATOKS -cnntinur,! 

annuity, a <lol,t chaigcl upon, how liability adjusted, 2S2 

viLation^n:: 

nielhod of, 277 

appeal, judge, from order of, rides regidatin?. 157 1.53 
personal representative, riglii' of. 
registrar, from, rule relating to, 157* 

Kiinuuon.s falls within, :«5 

appearance, originating summon^, to, necessity for 157 

appointment, lunitatiun of, to extent necessary ,o [.ay debts and legacies, effect 

apportionment, rents and otlier periodical payments, of. 227 

reversionary property, of. caletdation of intere.st in, 284 
S[)eeinc devise. ol rents of. how made, 275 

. , . legacy, ol dividends on, how made, 275 

appropriation, executor, hy. elfeet of, 505 

extent of [lOwer of. as to. 505 

arlhtr.nl., 1 lK*rsonal repivs<.nlatives. hy, statutory, power as to, 5o4 

arbitration, i Lions aLonnsi estate, snijinission of. to, 527 

arrears, inleresi ()n legacw. of. aniotint reeoverahh*. 27.3 
assent, applieation of. to residuary be'|ue>ts and re.al e'^tate 2tJ5 
eomlif ion .attached to, pfover of exccaitur, as to, 2()<) ' 

creditors, by. what amounts to. to carry on testator's business. 2;»5 
nei»t. lelease f)l. I»y will, wlieii exeiaifor must, 2t>5 
exe(aitor may 1»(‘ eompeiled to, 2t;s 
of, elfeet of. 21;*; 

to lje(|iiest (.f h.‘gn(‘V. necessitv for, 205 
gift to executor for life, rule .as to. 207 
implicarion, by, form of. 2i;0 

what Is sullieient for the court to infer, 200 
hie interest, to, eireef of. 207 

prohafe. l)ebiri*. by exeenlor. effect of, 207 

(pie^tion as to wlu-tlicr given or not, is for the jury, 207 

registored land, in respi-ct of, bum of, 200 

to, when luaa ss.irv, 207 
stamping of, when neeessarv, 2t!s 

siitii(:ieney ol. where gift to om- of several representatives, 207 
assets, administration ol. in iii'-olvent est.ates. nature of, 547 

>'<^f Jiiuited to, wit bin jiirisdiidion, 338 

admission of. wljal eonstifules an, 520. 527 
charged, purposes for which may lie, 2J»7 

ere(lil<)r. retmdy ol. creates the liistinet ion between legal and eouifaliie, 245 
debt ol dcl>tor-exeeiitor. wluai beconn'iiLr. 20!f 

deee.a-ed. ol. wluai liabh; in respect of wrtuiL'fuI acts committed bv 512 513 
<lisirdjiirion of. where adininistration out of court. 2-11 

cm ploy UK III ol. by exeiaitor in own business, computation of interest. 525, 324 
executor, cbify (,t. when c.airying on testator's busiiie.ss, as to. 2IH 

li:d)i]ity (.1. for, when unneec'sarily entrusted toco-executor. 519 
toreig^n creditor, rigdits ot. in the administ r.at ion ol', 5-11 
III ft/furo. jiid-imaif against, effect of, 551. 552 
liulian. Commission on. fornuTly allowed to executor, 521 
legal and crjuiiahle, <lis(inetion between, 211 
h'ssor. right of. to follow, 255 

marshalling of, onh r of applieaf ion in. 291, 292. 295 
iiatiiR' of. how affeete<i Ity I.a'-d 'I’niiisba- Act, 1897.. .210 
personal n presentativc. by nuploy iiuail of, in own business, effect of, 325 
represiaital ives. .sale of. eannof be made to. 298 
priority ol <a-edii(ns in respect of leg.al. 217, 218 

parehasc of. from resjiluary I.-eatee exoeulor. rights of purchaser 299 
really, when becoming ispiiiable, 215 ’ 

reprcMailativi*. position of. as gratuitous bailee (»f, 517 

wastage of. win n* fortiuTly sufliiaeiit to pay leifacv, effect of 290 291 
asvignoo, lease, of. lial>iliiy and duty (»f, as to. ‘ 

real vstaie <i< visrd. of. when bound to see to application of purehase- 
moiicy. 29S, 299 ^ 

attachmeiil, .xoriUor, as tc, liability of, to, for disohovin- citation to accent 

pn,bate. N5 ‘ * 

l.eiMiiial rejiresciiiative. when issued against, 5H) 
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attestation, wiR, of, by solicitor-executor when authorised to charge, effect of, 
322 

attesting witness, affidavit of, when required by Inland Revenue authorities, 1G7 

attendance of. as to order requiring, 152 
death of, presumed after thirty years, 213 
evidence of. as to due execution, effect of. 177 

found, where unable to be. other evidence of execution, 177 
attorney, administration when granted to, 203, 201 

position of. as administrator, 204 
bankers, executors, liability of. where money with, 243 
bankrupt legatee, payment of legacy to, without notice of bankruptcy', 2G5 
bankruptcy, dealings with estate of bankrupt, validity of, before intervention 

by trustee, 210 

devastarif may be proved for in, 318 
executor, when restrained from acting on account of, 140 
goods acquired after, when rights of undischarged bankrupt as to, 
pass to personal representative, 218 
insolvent estates, application of rules of, to, 344 
legatee, of, effect on executor’s right of retainer, 269 
personal representative, effect of, 217 
probate, refusal of grant of, on account of, 140 
retainer, right of, effect of, on representative, 257 

trustee in, of undischarged intestate bankrupt, rights of, as a^^ainst 
next of kin, 280 

bare trustee, meaning of term, as to, 233 

beneficiaries, contribution by, for payment of debt and costs of creditor, 280 

payment to, where some unascertained, 352 

representatives may sue or be sued without joining, 330 

rights of, against representatives employing assets in own business, 

solicitor-executor acting for, when, may charge profit costs, 322 
beneficiary, costs of proceedings instituted by him, when ordered to pay, 350 

originating summons, when liable for costs on, 353 
overpaid, when, costs not paid to, 350 

overpayment of, rights of executor-trustee as to, 278 
bequest, annuity, of an, a vested legacy, 2G2 

money, of, to legatee absolutely, rights of legatee as to, 263 
bills of exchange, indorsement of, by representative, 315 
blind person, probate of will of, requirements of registrar before grant made, 167 
bond, administrator’s, assignment of, application for, 209 

attestation of, 207 
breach of, effect of, 209 

what constitutes, 209, 210 
court has no power to dispense with, 206, 207 
creditor, when given by, effect on preference, 255 
nature of conditions, 20G, 207 
penalty in, conditions relating to, 207, 208 
unnecessary, in what cases, 193 
construction of, in equity, on death of joint promisor, 308 
borrowing powers of executor carrying on testator's business, 294 
breach of promise, action for, against representatives of promisor, 225 

death of promisor, effect of, on action for, 305, 30G 
trust, liability in respect of, survival to trustee’s representatives 312 
British subject, will of, made out of United Kingdom, validity of, 1G2, IG3 
building societies, preference of trustees on death of officer of, 250 

representation, when dispensed with in case of deceased member 
of, 191 

buildings, uncompleted, rights of devisee as to, 288 
business, testator, of, where carried on under administration order, 295 
testator’s, administrator has uo power to carry on, 294 

borrowing powers of executor as to, 294 

duty of executor when authorised to carr}' on, 294 ' 

liability of executor upon contracts when carrying on, 294, 295 

power of executor to carry on. 293, 294 

rights of executor where carried on with consent of creditors. 

295 

direction to carry on contained in 
will, 295 
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"I'lntedbS proceedings, when supple- 

Canterbury, Prerogative Court of, practice of, in non-contentious business still 

remains in force, 154 

Probate Court, foinier practice of, the same as 

.. 11 - of the. 152 

capital, defeasible annuity, on. as to payment of *^77 

caveats, entry of, nature of act relating to, 154 ’ ~ 

practice as to, 154 

lodging of, nature of business of, 153 
cessate grant, administrator. po\vei*s of. under. 171 
grants, when made. 1 71 

qnp grant, limited, may be made to 20r) 
charge, debts, of, ujion realty, effect of. 28(J 

fund to meet, sorting aside of. docs not release residue. 262 
lands specitically <]evised. on, ptesuniptiori against, 291 

real estate devised, on, how intention of testator expressed contrary to 

rule. 289 

within rule of Locke King's Acts, 289 

chanty, act of. executor, by, not sutlicient to constitute acceptance of office of, 
gift to. direction to accumulate not to applv, 204 

necessity or, acts of. when not constituting a person an executor de .son 
fort. 148 

chattels, to, action for, may be maintained by personal representative, 

personal representative, on, devolution of. nature of, 218 
real, married woman, of. wlien vesting in husband .yh/.v mar'tfL 232 
chose in action, death, where riglit of action not affected by, 225 

personal representative, in, right of, where accruing subsequent 
to float ii, 229 

^ J'ikdits in, when passing to personal representative, 224, 225 

citations, issue of. in what matter.s, 153 

practice relating to. 155, 156 
where entry of caveat necessary before, 156 
mirmr. service on. liow effected. 156 
nature and contents of, 155 
object of. when employed. 155 
party cited to see proceeflings. practice as to, 176 

pro|)ound will, to, effect of, as compared with citation to take probate, 
175 

service, indorsement of. on. 156 

of, formalities tf) be observed in, 156 

'vhen j>ersonal service cannot be effected, 156 
claims, arbitration, against the estate may be submitted to, 327 
compromise, personal representative may, 300 
evidence of, nde of courts as to, 3-11 

liability of representative as to, effect of advertisement on, 244 
unsuccessful, costs of, in di.screfioii of judge, 350 
clerical error in will, jiractice as to, 168 
codicil, admission to probate where will not forthcoming, 159 
proof in solemn form, where valifiity in (juestion, 174 
co-executor, claim of, when may he compromised by other executor, 300, 301 

liabilif}' of executor for acts of, 319 
collective devise, lands, of, to same set of persons, effect of. 290 
colonial grants, provisions relating to, application of, to British court in foreign 

country. 171 

rescaling tff, practice relating to, 173, 174 
cormnittcc, lunatic, t)f, grant to, (liiniote tlrmontio^ 2U0 
common form business, what it consists of, i:>3 
romnior 'ientr.s. practice relating to doctrine of. 170 
company, deceased, liabilitj’ of estate of, in respe<;t of shares in, 307 

director of, deceased, wiiere estate of, liable in respect of claim in nature 

of hreacOi of trust, 314 

tortious acts of, as to survival of statutory liability after 
death. 313 

con^petent understanding, testator, of, burden of proof, where questioned. 

1^8 
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compromise, infants, on behalf of, powers of court as to, 177 
conditions of sale, depreciatory, effect of on personal representative, 300 
conduct, administration action, of, practice as to, 342, 343, 344 

to whom given, 342 

contingent claims, personal representative, indemnification of, by order of the 

court as to, 255, 25‘) 

creditor, administration order, wliere not obtainable by, 256 
legacy, executor, power of, relating to, 272, 303 

retention bv, of sum insufficient to pay, when not 
liable, 263 

income arising before legacy payable, duty of executor as to, 
303 

interest on, liow payable, 274 
legatee, rights of, limitation of, 263 
liabilities, representative, duties of, as to, 255 
contract, death of rei)resentative, effect of, on proceeds of. 229, 230 

deceased, entered into by, founded on personal consideration, effect of 
death, 305 

personal representative, personal liability of, for his own, 314 

purchase, to, death of purchaser before patnnent of i)urchase-monev, 
effect of, 239, 240 

real estate subject to, power of personal representatives to convey, 239 

contracts, representative, when action may be maintained bv, in representative 
character, 229 " ^ 

conversion, real estate, of, postponement of, under power, rents and profits of, 

283, 284 ^ 

trust for, absence of, effect of, 283 
wasting property, of, rule as to where applied, 282, 283 
convict, trust and mortgage estates vested in. devolution of. 235 
copyliolds, Crown, do not escheat to. where Crown not lord of manor. 187 

devolution of. on deatli of tenant. 136 

equitable estates in, statutory devolution of, on personal repre- 
s('ntativc, 238 

legal estate in. devolution of. 136 

personal representative, wiien devolving ujion, 136 

statutory devolution, application to freeholds not applicable to, 

co-respondent, death of. effect on decree for damages, 313 

corporation aggregate, probate, as to grant of. to, 140 

costs, administration, of. not thrown on lapsed residuary share, 351 

proceedings, of. general rules as to, 347 

beneficiaries, j)ayment to, where some unascertained, i)racticc as to, 
v{<52 

beneficiary, wiien liable for. on proceeding by originating summons, 

353 

not jiaid to overpaid, 350 

ordered to jiay. of jiroceedings instituted by him, 350 
creditor, of. wiien paid as between solicitor and client, 352 
discretion of court as to, principles guiding. 180 

executor raa}- be ordered to pay, occasioned bv his negligence in losing 

will, 161 * oo 

of. of proving will in solemn form, as to, 180 
inquiries, of, as to persons entitled under the estate, how paid, 351 
interveners, rights and liabilities of. as to. 181 
legatee’s action, in. when paid as between solicitor and client, 352 
originating summons, of proceedings on, liow paid. 352. 353 
parties other than representatives, of, provisions relating to, 349 
party cited but not appearing may be ordered to pay, 181 
payment into court, of, rules relating to, 302 
of, primary fund for. 350 

personal representative, of, in collateral action, 348, 349 

wliere in default. 3-19 

right of. as to, in aljsence of misconduct, 347 
wiien liable for, 348 

probate action, of, discretion of court as to, 180 

Probate Court, in, effect of order for, made after order for administration in 
Chancer^', 182 

proceedings b}' unpaid legatees, of. not thrown on paid legatees, 351 
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costs, representative, aj^ainst, wherv judgment dr honis propnh, 330 

of. wlieii paid as between sf>licitor and client, 332 
trustee, declaration that court <loes not tldnk fit to make order as to 
effect of on. 348 ’ 

un.successfiil claim or resistance, of. in discretion of judge, 350 

[jarty to probate action, of, rules generally applied as to, 

counsel, tlcfendants in probate suit, wlien justified in ap[)earing bv. 181 

count} court, administ ration of estates of deceased persons, jurisdiction of, 333, 334 

form of judgment, where action agaiii'it ret)resentatives brought in, 

[tayment into, by per.'^onal retn'C.'^entatives. iiow made. 301 
probate matters, jurisdiction of. as to. 153 
revocation actions, reinissio!! of, to. 215 
court, judicial trustee, appointment of. by fiie. !41 

covenants, action on, wliere relating to land, right of representative to maititain. 

creditor, action by, against two representatives, plea of statute by one. good, 252 
administration action by. not <lismi<sed by acce[)tance of the <Iebt, 337 

how taken. 33t) 

not generally given le.ave to attend proceedings, 337 
position of. in. before judgment. 330, 337 
effect of judgment for, on, 341 
right of, to. depetnls on the court, 1H8 
;ulmini>tratoi’s bond of, effect on rigid to prefer. 255 
ti.ssets to, .sale of, right of representative as to. 237. 21)8 

coiulnct of. annjunting to as.senf to business of e.vecut{)r being carried on, 
205 

contingent, mlministiation order not obtainable Ijy. 250 
costs, wlum entitled to. as l)etween solicitor and client. 352 
coui t may give preferetici* and order grant to In* made to, 188 
disappearance of. afti-r proof of <lel)t, practice of court as to, 340 
dual claims for same debt, effect of, 34 7 

garjn>he(! by judgment creditor of, not applicable against funds of deceased 
paid into court. 3tt2 

gnint of administrtif ion, wlien made to undertaker as, 241 
whim made to. conditions relating to, 2t)7 
legatee, eijuitaijlc drfeiiees of. to refunding claim of, 27!) 
legJitees. against, riglit of. to compel refunding, 271) 

/7v jwndonx^ registrat iott of action for administration as a, by. 247 
lunatic, of. appointment dniumti' demCHtui. practice as to, 200 
])erson cnlilled to admiuistrr cannot l)e opposed l)y, 188 
jxTsotis includi'd in tnm, for purpose of grant. 188, 181) 
pri-feicnee of, In* reprc'^enl at i vi‘. afti'r action brought, 254 
priority of. in respect of Ic-gal asseds, 247 
proof of drht by. time for, 31(1 
rigid of. against fund in court, 271) 

rights of. tigainst h'gatee whori- estati* distributed out of court, 271), 280 
de)jt'<, as to. ineiirrrd after drath. 2!t5. 211(1 

limitation of, as to debts inctirred after death, where e.xecidor 
in drfauh, 21)fi 

to follow legacy in hands of voluidt'crsclaiming through legatee, 
280 

have* real e’<tafe ndminislerisl by the court, 24(> 
statutory rights of, against lieir or ilrvlsee, 240 
t<*siator cannot er<“Jde a charge by will in favour of, 223 
time, when runn ing agait»sf . 253 
undertaker, grant of admiriistial ion to, 211 
writ, title of. must show enpaeily of, 33<) 

(-•reinat ion. prohibition ()f. wliere direction to conirarv, 240 
Urown, administration of insolvent estates, in. rights of, 315 
debts, priority o\' over all otlier defjts, as to. 247, 218 
simph* eontra<-t, wliat are iiieliuhsl in. 247 
grant to, may be revoked. 1,H7 

notice to, by creditor will) dr-^ires grant in respect of estate of intestate, 181) 
retdty. wlu-re cseheatitig to. 187 

right of, in ease of intestacy or partial intestaev, 180 
Sovereign, death of, effect on grant to, 187 
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customary freehold, devolution of, on death of customary tenant, 136 
death, action, of party to, effect of, 228 

administration, grant of letters of, not made until after fourteen days from, 


administrator, of, as to necessity of fresh grant, 141 
attesting witnesses, of, presumption of, after thirty years, 213 
author of literary works, of, effect where works unpublished, 227 
contract on personal consideration, effect of either party’s, 305 
copyholds and customary freeholds, devolution of, on, 136 
date of, affidavit of applicant for probate, form of, 169 
when leave to swear necessary, 169 
effect of, on recovery of damages decreed in Divorce Court, 313 
executor, of, effect on acts of, before probate, 145 

sole or last surviving, devolution of office on, 140, 141 
grant, where admitted as evidence of, 211 
master, of, effect on apprentice, 305 
partnership, limited, not a dissolution of, 221 

on. effect of. 221 

person, of, in deed, in law, meaning of, 136 

personal representative, of, effect on proceeds of contract, 229, 230 

lepresentatives, of one of the, devolution of interests, on 
survivor or survivors, HO 

plaintiff, of, after judgment, rights of personal representative. 229 
presumption of, practice as to, 169 

when order as to may be made by a registrar 170 

probate of will not granted until after seven days from, 169 
promisor, of, effect on breach of promise action, 305, 306 
property, devolution of, on. 136 

purchaser, of, before payment of purchase-money, effect of, 239 240 
solicitor, of, effect of, on articled clerk. 305 


statutery penalty, liability of deceased to, where ceasing on, 313 

jestator, of, wlien debt barred by, not revived by trust for payment, 254 

death duties po^er of appointment over personal estate, effect of exercise if for 
purpose oij zzZy ZLo 

debenture, personal estate, when, though charged on land, 288 

debt, acknowlcdgmeut by one of several representatives, effect on co-representa- 

tlVCS) 


adveitisement for, statutory protection of representatives, by 243 
authority to pay, not a charge on real estate, 237 

barred by death of testator, not revived by trust for payment, 251 
charge of, on realty, effect of, 286 

creditor, disappearance of, after proof of, practice of court as to, 346 
proof of by, time for, 346 
direction to pay, where cliarge implied, 237 
due to the estate, duty of executor to get in where unsecured, 242 
forgiveness of, when amounting to specific legacy, 277 

due from executor, where evidence held inadmissible 
270 


insolvent estates, in, rules of bankruptcy where applied to order of 
payment, 344 

interest on, how affected by insolvency of estate, 345, 346 

where judgment or order directing accounts 342 
kept alive against personalty by acknowledgment of one of several repre- 
legacy, abatement of, when in satisfaction of. 276 

amounting to satisfaction of, when interest payable, 274 
and. payable rateably when cliarged on mixed fund, 287 
^ incident to any particular form of property, how borne, 


primary fund for payment of, 285. 286 

real estate, where charged on, duty of tenant for life to keep down interest, 


realty, when made the primary fund for pavment of, 286 
recognisance, due upon, degree of priority of, 219 
lelease of, by will, assent of executor, when necessary, 265 
retainer, of, right of. extent of, 257 

set-off. principle applied in respect of claims of. 329 
specialty and simple contract, equality of degree of, 249 
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debt, specific fund, where appropriated for payment of, 28(> 

statute barred, acknowledgment, when sufticieiit, to take out of statute, 

252 

effect of. where legacy given to debtor, 208, 209 
plea of statute b}' one of two representatives good, 252 
where representative has right to pay, 251 

the subject of set-off by an ad'ministrator, 329 
preferred by, priority of, 219, 250 
unascertained, retainer by representative of, 258 
debtor, executor, as, appointment of, 2i;9 

holds debt as assets from date of death. 209 
may bring rebutting evidence against claim, 270 
legac}' to, general, when <lebt must be brought into account, 208, 209 
deceased, domicil of, not concluded by sentence of Probate Division, 210, 211 

implied contracts of, liability of personal representatives in respect of, 
310, 311 

pauper, guardians of the poor have no ]>referential claim. 251 
pill money, to arrcai-s of, extent of liability of estate of, 220 
defences, personal representative, open to, to actions brought against him, 330, 

331 


pleas of representative as, 331, 332 

probate action may proceed notwithstanding default of, 170 
defendants, jirobato action, in. when entiileil to appear by counsel, 181 
demonstrative legacy, abatement of, how far abating witli general legacies, 277 

nature and advantages of, 201, 202 
devaafavit, bankruptcy, may be proved b^r in, 318 

concurrence of parly suing, effect of on party committing a, 318 
liability, test (ff, of executor for, 320 
mal-administration. when amounting to a. 31G 
negligence, wlien amounting to a, 310. 317 

payment of debt barred by Statute of Frauds renders personal repre- 
sentative liable to action for a, 251 
person injured by. position of, 317 
personal representative, by, nature of, 310 

where no provision made in respect of share 
liability, 3o7, 308 
liability of. to commit a, 245 
of representative, liability of, as to, 318 
position of, committing a, 317, 318 
relief afforded personal iepre.sentative in respect of a, 318, 319 
representative, ground of complaint against, as to a, 317 
retainer of statute-bai red debt by rc[)resentative, not a, 258 
devisee, creditor, statutory riglits of, against, 24(i 

judgment against, registration of, effect of. 247 
laml, of, rights of, as to uncompleted buildings on, 2H8 
notices reipiired before admission of probate as evidence of title of, 212, 
213 

proceeds of sale of real estate devised, when devolving on, 239 
real estate, of, effect of Locke King's Acts, 288 
title of, proof of, by production of grant, 212 
what is include*! in term. 2H), 247 
direction, debts, .as to payment of, not indispensable, 138 

ilirector, company, of, tortious acts of, as to survival of statutory liability, 313 

(.leceased company, liability ote.state of, in respect of claims in nalure of 
a breach of trust, 314 

distress, cxecutor.s and administralors. statutory power of, as to, 238 
lessee, on death of. remedy of, 3o7 

district registrars, power of, tt> grant probate and letters of administration in 

common form, 1G5 

registry, caveats out of. issue of, practice relating to, 151 
residence within, practice as to proof of, Il»5 
Divorce (’ourt. damages recovered in. no remctly <»n death of party, 313 
divorce, persciml repre*^entative of person obtaining <leeice n'l.d cannot proceed to 

decree absolute. 22X, 22tt 

title of husband to a'lniinisler (*) wife's estate passed over by reason of, 
Ls;i 

documents, application for an oriler for pro«luclion Jif, how ma«le. l.)3 

examination of person believe*! to have cu'lody of, 152, 15:1 
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documents, form of, immaterial, for admission to probate, 158 

incorporation of, in the will or codicil admitted to probate, 159 

non-existent at date of will, but in existence prior to date of codicil, 
ns tOj 1 o J 

probate of, grant of, where made, 158 

refused, when not intended to operate as a will, 180 
production of, power of Probate Division to compel, 152 

^^^pkced *n9 existence at date of will, onus of, upon whom 

-1 • . *"• ^^cessary to admission to proof, 158, 159 

domicil, infant legatee, of, effect on payment. 272 

law of, effect of, on will of British subject made out of the United 
ivingdom, 163 

Probate Division, sentence of, not conclusive as to deceased's, 210 211 
testator s, forms and solemnities of a will are governed bv 163, 164 
^ morti-s cansd, circumstances required to render effectual, 223, *224 

donees, rights of, to assistance from representatives in 
completion of title, 224 
donor recovering, effect of, 224 
legacy duty, liability of, to, 224 
nature of. 223 

probate, not required in respect of, 224 
satisfaction of, by legacy, 224 
vesting of, 224 

donee, incomplete, gift of. appointment of. as executor, effect of 270 
dower, legacy in lieu of, effect as a purchase. 276 

when interest payable, 274 

«r-ii 1 r attachable, 276 

draft will, production of, evidence received in proof of, 166 

uchy of gi;ant to nominee of Prince of Wales on intestacy, practice as 

Lancaster, boinl need not be given by solicitor to. 193 

giant to solicitor of Diichv on intesta(*v or'ieti^'o ns fr> tst 
erasures and obliterations, admittance of, practice as to. 168 ' ' ' ’ 

, , . ‘leciphering. practice as to, 168 

ejectment, relation back, where doctrine applieil to. 147 
election, representative, right of, to claim deceased's right to. 226 
emblements, jiersonal representative, when passin<»’ to" '>18 219 

equitable assets, realty when .levised subject to payment of debts or not becomes, 

jurisiliction, original will wiien looked at after probate, 211 

Probate Court, of. to set aside a grant. 211 
legal assets, and, nature of distinction l)etween, 245 
estate, administration of the, power of court to order, 338 

deceased, of. liability of. in respect of shares in companies, 307 

partner, of, liability of in respect of partnership debts, 309, 310 

non-Iiability of in respect of subsequent partuership 
debts. 310 * ^ 

tenant for life, of deceased, liability of. under express directions in settle- 
ment, 31 1 

statutory liability of. to persons entitled under 
, , the settlement, 31 1 

^^2^92 "cneral estate, when insufiicient to meet, upon what burden falls, 

estate yn//- anfre vie, nature of, not of inlieritance. 231 

tenant of. alienation by. manner of, 231 
estoppel, administrator not subject to. in respect of acts prior to grant. 147 
evidence, wil lost or destroyed, necessary in proof of contents, 160 
execution, will, of, proof of, when necessarv, 167 
executor, absence of. when grant niaile (Juranle ahsenf 'ia, 198 
acceptance of office by. must be in foto. 143 

of. acts which do not amount to, 142 
what will amount to, 142 

sum of money by, in consideration of retirement, must 
refund. :423 

account, keeping strict, duty of, as to. 320 

( 24 ) 
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executor, acts of, valiJity of, bi:foro grant of probate, 114, 145 

adjustment by, ot income of pnjperty unconverted as between tenant for 
life and remainderman. iJSt 

agreement by testator to give legacy for work done, diit v of, as to. aOb 

alien may be ap[)ointed, 15!) 

alienee, title of, of personal estate from, 2!)(;, 2‘J7 

appointment of, by implication. 1.57 

donee of incomplete gift as, effect of, 270 
bow made. 1.5b, 157 

must not ap[iear bmeatli trstator’s signature, 157 
when a gift of jxTsonal estate, t(», 285 
appropriation by, effect of. 5o5 

exletit of power a^^ to, 5()5 
of v<-sted li -jaeies by, how mad ■. 502 
assent by, before piobaie, not affreted by Ins -I' atli, 2r>7 

comlitn)nal. wln-re eomlition may b(? attaclied, 2i)b 
may be eornpi-lled. 2 bx 

assets, employment of, by, in own l)iisiness. effect of, 525. 521 

unnecessarilv entru''ted to eo-execulor. liabilitv of, 511) 

• • • 

assignment of office of. under Public Trustee Act, HI 
banktus, where money at. liability of. 245 
bankruptcy, effect of, fjti appointment of. 1 It) 
bequest to, when void for uncertainty. 27<) 
business of testator, powtn- of. as to. 21)5, 21)4 

rights of. where direction to carry on contained in 
will. 21)5 

when' carried on with consent of creditors, riirlits of 
21'5 

borrowing |) 0 \vcrs of, in carrying on tcst.itor’s busine>s, 21)1 
choice r)f. no restiietion upon. 151). Hit 

claims of eo-excentor. when may be eoin))romised by one. 5ii(». .5(il 
codicil, iloubted, wheie validity of. (jroof in .solemn form should be 
obtaitied, 1 7 1 

conditional and sul>stituted. appointment of. 151) 
considenition necessary to l)in(I promise of, 515 
costs of. pr()ving will in solemn form, as to. 180 

contingent leg.acy, wlien not liable where sums set aside to pay 
insufficient. 205 

contract by. on own account, cannot be sued on by co-exceutors, 220 
creditor, i iglns of tradi', to benclit (ff indemnity of. effect of. 21)t) 
creditois, rights of. in respect of debts incurred by, 21)5, 21)() 
deatli of, intestate after proof of will, effect on testator's estate, 15i> 

.sole or last surviving. <ievolut ion of otlice on, Hu. HI 
where estati* not fully ailminisiered. ap[)ointmcnt of adminis- 
liaioj" th' huni.'i nmt. IDff 

grant to one of several, fresh probate not reijuired. 

2 1 2 

debtor, appointment of. a^. 2«)1) 

liability merely cjuitable, 27t) 

when, holds his debt as assets from the ileath, 2ffl) 
where evidt-nee of fmgiveness held iiiadmis'-iblc, 27i) 
default of. effect on right > of cit'ditors in re-pect of debts incurred after 
deatli, 21)i) 

devisee, power of. to give reeeijjt for pui^hase-money, 21)8, 21)1) 
devolution of jiropeily on, 15l> 

direction in will to. a-' to time for realisation, etb'et of, 242 

to pay debts, whe.e charge on real estate implied, 257 
sell I'oal I'siaie. power of. under, 25i; 
disability of, effect of, on giiint, 151). 140 
di>tre'S. power of. for aricais nf rent. 258 
duties of, as to gcUting in outstamling utisecurcil money, 212 
dutv of. in adju'^ting n-siduary aecmints between tenant for life and 

remaiiidei'inan, 2Sl. 2S2 
not to apply for revoe:Oion, 215 

to interest liimsi-lf in eonduet of a(!mini>tiation. 51!) 
when aiit hori'-eil. to carry on ie>tator*s hiisiiiess, 21)1 
where money out <>n mortgage nf leally, 215. 21 I 
executor of, as to riglit of retainer of, 258, 251) 
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executor, failure of, to appear when cited to propound wiU in solemn form, effect 

fixtures, ri"ht of, as to, 221 

general and special, difference between. 138 

gift for life to, rule as to assent, 267 

of personal estate to, presumption against, where parol evidence 
admissible, 285 

to, where assent necessary, 267 
grant to, where several appointed, effect of, 212 
identity of person appointed, evidence as to, 137 

when appointment void for uncertainty, 137 
illness of. cause for grant durante dementia, 199 
indemnity of, when carrying on testator’s business, 295 
infant, holding property of, position as trustee, 273 
legacy of. duty of, as to, 272 
payment of legacy to, when to be made by, 271 

legacy into court by, payment of, residue not relieved from costs of 

inquiry by, 351 

to infant, when interest payable, 273 
presumption as to, 270 

what is sufficient to show that gift not attached to the offled, 

^ / u 

where attached to office of, proof of intention to act, essential to 
receipt, 271 

liability of, for acts of co-executor, 319 

costs, by conduct, 181 
funeral expenses, 240 
tests as to, 320 

to be sued before probate, 145, 146 

upon contracts, when carrying on testator’s business, 294, 

ZtfO 

lien of estate against beneficial interest of defaultin^r, 271 
limited, death of, modern practice as to grant, 141 ° 
lunatic, grant to, how made, 139 

mamed woman, or administrator of, when a trustee for tlie husband, 

misdescription of person, nominated as, effect of, 168 
nomination of, by person other than testator, 137 
nominee of, wlien grant made to, 190 

partner of deceased partner, payments by, effect of, 252 
partnership firm, appointment of, as, effect of, 140 
person cannot be compelled to accept office of, 142 
personal security for loans made on, liability of, 243 

t)OSsession of maintenance of action in respect of property in the. 145 
probate, grant of, when only made to, 166 ^ ^ J 

where acting before, right of persons to sue, 254 
proceedings by, before probate, slay of, 145 

power of. to maintain, 145* 

Public Trustee, provisions relating to appointment of, as, 140 

real estate, power of sale of, wiicre implied direction to, 236 
retund of residue, power of, to call for 278 

refunding by legatee, when may be called for by 278 

residuary legatee, purcliase of assets from, riglits of purchaser, 299 

personal estate, when trustee for statutory next of kin of, 

residue, gift of, to, liow beneficial interest in, decided, 284 
retainer, right of, of, not affected by bankruptcy rules relating to insolvent 
* 

renounce, cannot, after acting or showing intention to act, 142, 143 
lenunciation by, to whom power to prove reserved, 144 

of office by, how made, effect of, 143 ’ 
letainer. right of, of. does not apply to legacies, 271 

, , specie when exercisa^blc. 260, 261 

revoked grant, under, rights of, 215 216 

right of retainer of, 256, 257 

sale of freeholds by, when jmrehaser bound to inquire as to debts, 237 
separate, where appointment of, bad, 188. 139 

set-off in action by or against, when right of, not applying, 328, 329 

( 26 ) 
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executor, set-off, statutory rip^iitof, in action by or against. 328 

shares, liability for loss on. wiiere direction to sell. 212 
solicitor, where authorised to cliarge professionally, 322 
specific legacies, jirescrvation of, by. 203 
iStatute of Fiaiuis. provision of. relating to contracts of. 3ir> 
statutory obligation on, to make an inventory. 241 

})Owcrof, where not exercisable, 23(J, 237 
term, what is meant bv. 13(> 

time allowed to. in whieli to consider state of testators property, 2(12 
title of,autlientieation of, by what obtained, 130 
derivation of, from tlie will. 144 

trustee, appro|)riation by, of specific assets to settled legacies, 303 

overpayment by, to beneficiary, riglits of, as to readjustment, 
2/8 

when, claims against, when barred, 

will be declared a, for i)crson deprived of benefit b}' fraud, IKo 
trusts, acceptance of, by acceptance of ofiice of, 143 
unsound mind, one of several becoming of, effect of, 201 
unsuccessful, costs of. when to be paid out of the estate. 181 
executor de son tort^ administration, letters of, cannot be compelled to take out, 

1,51 

person jjmeuring grant of, to stranger of mean 
estate becomes. 148 

agent of rigldful executor, acts of, on death of rightful 
executor, sufficient to make liiin an, 141) 
charity or necessity, acts of, wlien not constituting a person an. 
148 

definition of. 147 

executor or administrator of. extent of liabilities of. 151 
foreign assets, taking possession of, will not constitute a 
per.^on an. 141) 

intermeddling sufficient to make a person, what will be, 147, 

1 48 

jud'jment, effect of, on property taken possession of by an, 
151 

liability of, extent of, 150 

question as to, how decided, 149 
to be tlic subject of action. 149, 150 
proper!}', effect of acts of, on deceased’s, 141) 

from, recipient of, as to liability of, 148, 149 
retainer, no power of, except on obtaining administration, 

151 

riglit of, not applicable to, 261 
Statutes of Limitation, wlicn he may rely on, 151 
executor's year, meaning of, 262 

exemptions, administration, estates exempt from. 190. 191, 192 
expenses, executor or administrator, where no claim allowed for, 320, 321 
out-of-pockct, allowance to personal representative, 320, 321 
representative, right of, to indemnity for. 326 
fixed duty, duties covered by payment of, I6() 
fixtures, land, when devolving witli the, 221 

pei*sonal representative, when passing to, 220, 221 
following assets, creditors, riglits of, as to, 244 

foreign assets, possession of, taking, does not constitute a person an executor de 
son torf^ 149 

country, administration proceedings, rule relating to service of writ in. 331 
certificate of ambas.'^ador when accepted as evidence of law of, 
163 

grant for use of person in, form of. 203 

when made, 203 

immovables in. rule as to conversion of wasting property does not 
apply to, 283 

judgment recovered in, ranks as simple contract debt in England, 
248 

law of. proof of by expert, 163 

minor in, grant to. not followed in English court, 164 
probate granted in, when, rcipiireuients before Euglish grant 
made, 164 
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foreign country, probate in, grant of, extent to which followed in English grant, 

164, 182 

testator dying domiciled in, but not subject of, law applied, 164 
proved in, English grant not made on extracts only from, 

creditor, administration of assets, rights of payment of, in the, 341, 342 

grant. English grant, wiien following, practice as to, 164, 182 

lejiieseutative, intestate dying domiciled abroad, practice as to makiner 
grant to, 182 ^ 

sureties, court may authorise acceptance of, 208 
foreigner, probate of will of, when granted in England, 163 
forged addition to will excepted out of grant, 180 

forgery, will a. jurisdiction of court after grant of probate, to declare. 211 
fiaiul, udiiiinistration, letters of, liability of sureties, when obtained by, 210 

clause insc' led in will after death by forgery, excepted out of grant, 180 

introduced in will by means of, will be excepted out by the court, 

179,180 

executor will be declared a trustee for pei-son deprived of benefit by, 

1 80 

probate by, person obtaining, may be declared a trustee for next of kin, 
211 

rule as to setting aside judgments generally, not applicable to probate 
judgments, 213 

freebench, legacy in lieu of. when interest on payable, 274 

friendly societies, representation when not required in case of deceased members 

of, 192 

society, othcer of, duty of representatives on death of, 250 
preference of trustees on death of officer of, 250 
frivolous proceedings. Probate Division, jurisdiction of, to stay, 177 
fund in couit. administration. whe'’e not required to obt«ain payment of 193 

creditor, right of, against, 279 ^ 

funeral, expenses of, liability of executor for, 240, 241 

priority of over all other charges, 240 
representative, duty of, to see to the carrying out of the, 240 

garnishee oidei, applicable, not. to fund paid into court by personal representative, 
302 

general estate, estate duty, when insufficient for, upon what burden falls 292 
legacy, nature and descri|)tioii of, 261 ’ 

gift, (hmatio wovtts causd as a form of. nature of, 223 

by way of. effect of, 223, 224 

executor, to, assent necessary either express or implied, 267 

for life only, rule as to assent to bequest, 267 
invalidity of, when made in contemplation of suicide, 224 
representatives, to one of several, as to sufiiciency of assent, 267 
grant, ad coUujcnda Una, administrator under, powers of, may be extended, 204 

duties of administrator under, 204 * 

limitation of, 204 
when and to whom made, 204 
ad lifem, administrator under, powers of, 2U5 

administration, of, when made to undertaker as creditor, 241 
vioH te.sfamento aa/a’.tv, cases in which made, 194 ^ 

court has discretion to make, 194 

residuary legatee, when made to representative of, 

195 

slrangor, when made to, 195 
death, where admitted in evidence of, 21 1 
dc honU non, application for. as to memorial on. 171 

discretion, court has, in making. 106 
testator, of goods of, cases in which made. 195, 196 
discovery of subsecpient will or codied after, effect of, 214 
discretionary jurisdiction, under, practice as to, 190 

durante abrentid, administrator under, cannot obtain judgment for specific 

performance, 199 
representation, when made, 198 
dementid. committee of lunatic so fouml. when made to. 200 
illness of executor, may be cause for. 199 
lunatic, committee of. not ap[)oiiited. to whom made. 200 
unsound mind, when person entitled to administer is of, 199 
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grant, dnranU mhwrea'Inte, a.lniinistrator under, liability of. to account 198 

circumstances nii(k*r which made, 197 
fruardian, when made to, 197 
limit of, lltS 

practice relalintr to, 197 
executor's nominee, when made to, 190 
impounding of, where new j^rant made, 2(i0 

assurance wliere not neces.sary to obtain payment under policy of, 103 
limited, should not lx* madi- to ]»erson entitle<l to general 2(M> 
to specilic etfects, wliere. 2t)(; 
married woman, to estate of, effect of, 231. 232 
matter whicli can be excepted out of. I 79 
peiulcnte lifr, administrator under, liability of. to be sued, 203 

w hen appointed under, 201 
practice relating to, 202 

ifcr incuriani, rt'vocation of. on di.seovery of subsequent will 214 
])erson abroad, for use of, when made. 2o3 ’ 

form of. 2o3 

presumption of dcaili of jierson entitled to. practice as to 190 
receiver of intestate's estate, wlien made to, 190 
revocation of.at instance of crc<litor. when made, 214 

effect of, 213, 2H! 

for better a-imiiiistration. when made, 214 
ground for, 214 
if tempojary, effect of. 210 
void and voidable, effect of, 210 
stranger, to, eireumstances under wliieii made. 189 
testament, when made on, effect of, IfiS 

. or conelusiveness of intestacy evidenced bv, 210 

void and voidable, distinction between. 210 
grants, double, practice relating to, 171 

where made. 171 

Irisii, Seotcli, and colonial, effect of rescaling. 172 
guarantee, personal representative's liability in respect of deceased's. 310 

society, surety, as. acceptance oK 208 
guardian, appointment of. discretioti of eourt as to, l!tS 

declaration to be exhibited );v. where grant in case of infant or minor, 
198 

grant to, person usually entitled. 197 

% « 1 ■. riglit of, to be reiml>iirsed the expenses of maintenance, 231 

heir, advowson. when presendnent goes to. 231 
creditor, statutory rights of, against, 2-0; 
judgment against, registiation of. effect of, 247 
legal estate in. vesting of. in ab.sence of personal representative, 233 
heir-at-law, administration, when notice ()f api»lication for grant of, to be given to 

next of kin. 18(> 

assignee of. leave not given to cite to sec pioeecdings, 178, 177 
probate action, right of. to apply for trial by juiy, I7fi 

right of. to grant re.speefing real estate e(iual to that of next of kin, 
J8(; 

title of. establisljmciit of, as to, 212 
heirlooms, devoliiti(»n of, as to. 218 

husband, admiiiistiation of estate of, when grant made to witlow, 18^ 

widow j>assed over. 181 

grant may Vie made to, under discretion of the court without citing tlie 
lieir-at-Iaw, ISi; 

heir-at-law may pass over, on wife's intestacy, 18() 

title of. paiarnonnt to administer to wile's personal estate. 1<8;{ 

to administer to wife's personal estate d<'ts not vest in his 

hardiiuptev trustee, 

I .".3 

wliere passed over. 183 
person. ilty devolves iqon liis repre- 
.'^enrative, I >3 

identity, testator or person appl;\ ing for the grant, of, proof cf. maybe re<piircd, 

1 tit) 

illiterate person, probate of will of. requirements of registrar before grant made 
1G7 o . , 
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implied contract personal representatives, liability of, in respect of deceased’s, 

•51U, oil 

contracts, deceased, of, examples of, 311 
income, infant’s legacy, of, not a vested interest, 272 

payment of maintenance out of, practice of the court 
as to, 272 

residuary estate, of. rights of tenant for life as to, 281. 282 
incumbrances, real or chattel real estates, on, effect of Locke King’s Acts on, 

288 

specific legacy of pure personalty, on, right of legatee to have 
discharged, 288 

costs in creditor's action, 3-19 
Indian assets, commission on, formerly allowed, 321 

grant, revocation of, effect of, 2 Hi 

indiistrial and provident societies, representation, when not required in the case 
of deceased members of, 192 i = 

infants, actions by, where concurrent, practice relating to, 343 

administrator durantp mhiorc astute must account to, 198 

holding property of, position as trustee, 273 
age, untd which person is styled, 197 

citation on. service of, how effected, 156 
compromise on behalf of, court may approve, 177 
executor, legacy to, when interest payable, 273 
when a trustee for, 273 

income of legacy, has no vested interest in, 272 
legacy to, duty of executor as to, 272 

for maintenance, effect on payment of interest, 273 
payment of, power of executor as to, 271 

to father, effect of, 271, 272 

• , "'^^Gu domiciled abroad, when payment may be made, 272 

maintenance of, out of income of legacy, practice of the court as to, 272 

^ w r . . provision for, other than out of income, effect of, 272 
relation of, to testator, effect on legac}', 273 

rights of, where share of residue given absolutely contingently on attaining 
twenty.one years, 273 o j o 

Inland Eevenue affidavit, grant de hmis 7ion, applicant for, must prepare, 196 

innni-rmo ^ f application for administration, 193 

mquiiies, costs of, as to persons entitled under estate, how paid, 351 

insolvent estate, administration of, by the court, out of court, 244 

^ rules applicable to, 344 

Crown, rights of, in the administration of, 345 

debts, interest on, how payable in, 345, 346 

preferential payments in, rules relating to, 345 

secured creditor, position of, in case of. 346 

where resting on his securitv effpot nf ^47 
insurance, personal representative, power of, as to, 300 ' * ' 

'“En^rAots”! 28!lf of Locke 

interest, annuity, arrears of, not pa3'able on, 274 

'^'^o™bus‘ines^324''"^ testator employed by representative in 

contingent legacy, on, how payable, 274 

debts, on, how payable where estate insolvent, 345, 346 

where judgment or order directing accounts, 342 
legacies, on, rate payable, 275 

legacy, on, arrears of, amount recoverable, 275 

payable at future date, when payable, 274 

when no special time fixed for payment, 273 

payable out of real estate, date upon which interest 
payable, 274 

payment of, on. charged on land, 274 

personal representative, liability of, for. when employing assets in 
own business, 323 ‘ 

to infant, on, where given for maintenance, effect of, 273 
rate of, in adjusting liability of real estate charged with annuities. 282 
representative, when payable to, on balance due to. 325 

will be charged with, on balances of account, 324, 325 
vested legacy, on, liable to be divested, how pa^-able, 274 
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inteiest cause, next of kin, dispute as to when tried by 18.j 

infovi- *• practice relatin^r to conduct of. 1S5, ISti' 
inteilineations, will, m, evidence as to 1G7 ItiS 

interveners, costs, rights and liabilities of, as to 181 

intervention, persons not party to probate action may make practice as tn 1 71; 

“s, " I”" "*'■ 

Crown, when administration granted to 180 

"To‘S iS'isj “ »"» »«i» 

death of person, appointment of administrator on, 130 

practice as to tyrant. 182 

pcisonalty of, 1 1 nutation tu recovery of, 2S") 
receiver of estate of, when grant made to, 190 

stinutoiy discretion of court as to appointment of administrator of, 

inventory, duty to exhibit, against whom enforced, 241 

nature of pioperty to be included in, 211 
jicrsons entitled to apply for. 211 

T ■ , htatiitury obligation of executors and administrators to make 211 

Irish grants, reseuling of, practice relatin- to, 172 ’ 

.... , , "'licrc estate under .-erjOO gross. 172 

joint bond, deceased, entered into by, construction of in eipiity, 308 

coiitiact, deceased, jiositioii of reproentatives of, in respect of a 30.S 

personal representative, liability of, when fur benefit of co- 
contractors, 309 

debt, retainer of, right of, by representative, 258 
grant, persons to wliom sometimes iiia<le, 190 
grants of ailrninistration, when made, 185 

lepresentalives, Hank of Kngland may require the joining of all, 235, 236 

individuality of, wlien act of one a good discliar'^e, 235 

236 o t , 

wills, Probate Court a court of construction as to, 160 
i»>‘obate granted of both, when, 160 

judgment, administration decree, and, when made simultaneously, the latter 

prevails. 219 

for common, against representative, effect of, 339 
power of court as to, 338 
assets 'nifufuro, against, effect of, 331, 332 

creditor, personal representative of, rights of as against goods of 
testator or intestate, 217, 218 

death of |)laintiff after, rights of personal representative, 229 
debtor, deatli of, effect of on statutory powers of sheriff to seize 
money or choses in action, 218 
<leccased person, against, r:ird:s pari passu^ 218 
default, by, against representative, effect of, 332 
executor, against, by confession or default, effect of, 326 

de son to)i, against, effect of on properly taken possession 
of, 151 

personal representative, against, remedy of plaintiff after, 332 

probate action, in, effect of, 177 

registration of, a<^ainst lieir or devisee, effect of, 257 

necessity for, when ag liiist deceased, 218 
representative, agaiu.st, effect of, on rights of creilitor, 218 

where recovered by several creditors, priority 
intrr .vc, 219 

Judicature Act, 1873, Probate Division, jurisdiction of, as now vested under, 152 
judicial separation, widow wiien not disentitled to grant by decieo of, 181 
trustee, appointment of, as to vesting consequential upon the, 111 

by the court, when made, 111 
remuneration of, power of court as to, 322 
jurisdiction, administration proceedings, in, 333, 331, 335 

grant durautf abtentid, where representative out of the, 198 

originating summons, of the court as to, 335 

probate and letters of administration, to grant, how derived, 151 
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jurisdiction, registrars of Probate Division, of, 153 
jury, heir-at-law, right of, to apply for trial of probate action by, 176, 177 
yw.s* married woman, chattels real of, when vesting in husband, 232 

justification, sureties, of, in what cases required, 209 

Kingsdown’s (Lord) Act, appointment in exercise of a power made by will, effect 
ot Act on, 103, 101 

knowledge and approval, presumption favours, in absence of fraud, 178, 179 

testator, of, validity of will is subject to, 178 ’ 
laches, probate or letters of administration, in obtaining, necessity for certificate 
of delay, 109 

proof in solemn form, when riglit to, barred by, 174 
land, collective devise of, to same set of persons, effect of, 290 
devisee of, rights of, as to uncompleted buildings, 288 
legacy charged on, legatee's remedy against, when barred, 265 
specifically devised, presumption against charge on, 291 
Land 'Iransfer Act, 1897, assent by personal representatives, extent of charge 

accompanying, 266 
assets, effect of, on nature of. 246 
personal representatives, effect of, on, 238 

, -f, r ir ^ r devolution of, how affected by, 136, 139 

lapse, gitt, of, effect of, on exoneration from payment of debts, 287 

lesidue. of gift of share of. devolution of as undisposed, 281 
lease, assignee of, representative of, liability and duty of, 306 

forfeiture of, on bankruptcy of personal representative of lessee, 217 
onerous, assignment of, by representative to pauper, 306 
personal representative, grant of, by, effect of, 299 
u liabilit)" of, as assignee of, limitation of, 307 

leaseholds, inquiry by purchaser as to payment of debts not applicable on sale of, 237 

of death of, prior to and after 1st January, 
representative, entry into possession of, by one of several, effect of, 306, 

307 T . . 


liability of, when entering into possession of deceased’s, 

306 

statutory protection of representative, on sale of, 255 
tenant for life of settled, effect of death on liability of, 311, 312 

^ term of years, effect of vesting in deceased’s personal representatives, 230 
legacies, charged on real estate, effect of, 290 

debts, and, payable rateably when charged upon mixed fund, 287 
direction to pay, effect of, as charge on real estate, 237 
distinction between general and specific. 261 

legatee as to conditions attaching to, unnecessary, 

kinds of, 261 

payment of, need not be within a year after death, 262 

where fund mixed. 291 

^ , realty the primary or exclusive fund, 291 

legacy, abatement of, general rules relating to, 275, 276 

when in satisfaction of debt, as to, 276 
admission of assets to pay, extent of. to costs of action to recover, 327 
agreement to give, for work done, effect of, 506 
annuity, for purchase of, is vested, 262 
contingent, interest on, how payable, 274 

Cl editor may follow, in hands of volunteer claiming through legatee, 280 
debt, amounting to satisfaction of, when interest payable, 274 
debtor, when given to, debt must be brought into account, 268, 269 
demonstrative, abatement of, how far abating with general le^Mcics 277 
dower, in lieu of, effect as a purchase, 276 ’ 

^yhere no real estate to which attachable, 276 
or freebench, in lieu of, when interest payable, 274 
executor, attached to office of, proof of intention to act essential to receipt, 

purchase by, effect of, 323 
to, liabilit}' of, to dut}’ and abatement. 271 
presumption as to"270, 

^ what is sufficient to show gift not attached to office, 270 
executor s right of retainer does not extend to a. 271 
failure of, grounds of, 262 
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legacy, future date, payable at. wiien interest on payable ‘^74 
nfant, executor, to, when interot payable, i?;} ’ “ 

tor maintenance, when fovfn nov.. » 

payment to fallier of, effect of, 271, 272 interest, 27: 

to, effect of relationsiiip to testator, 273 
payment of. ri^ht of executor as to, 271 

iiifant’.s, dutyU exmitln- M't'r272'' '‘‘''“ 'n-ule, 272 

interest on, arrears of. amount recovcralile, 277) 

payment of, where chargetl on land, 274 

udiere no special time tixed for payment ‘>73 
payable on. rale of. 27:» ^ .>'^it;nE, .oj 

1=1, s;c 1,: r;i %r- 

liilbility of f/ouuflo fitorfi.s' Cdus/i, to. 2‘^4 
payment of, a^^ amounting to atmadlnission of assets. 3>fi 3->7 

le^al assets 

ic^ai assets, piu»iit> of ereditors m respect of. 247 
egatec, admini.Mration action by. must be for benefit of all, 337 
bankiui»t, effect on executor s rigiit of retainer, 2(»!t 
, {Munent to, without notice of bankruptcy, effect of > 

rff^nmney ,o, absolute, with <Ureotious ai tc/apphclf ;4hts of 

cmlh',11- pniii as hctwccii .solicitor au,l client, 
ciulitoi, may be compelled to relund to. 27I» 

''da-’ic estate distributed out of court >79 ‘>80 

ei uh ll 'vPerc interest ahsolntely vested in ’ 

1 itable defence^, of, to refunding claim of creditor, 279 
legacy payable tn JutnnK where, rights of, 302, 303 
Locke Kings Acts apply equally to next of kin and, 288 
retumling by, at instance of unpaid legatee, in what eases, 278 
retuseil by, where executor can call for, 278 

reprc.sciUative’s right to have payments made in respect of calls refunded 
n.ehts of, to contribution against co-lcgatccs in respect of creditor’s claim, 

set-off iff costs payable by, against legacy tine to, as to, 329 

speci 1C legacy, of, rights of, to have incumbrances on pure personalty 
discharged, 288 ' ^ 

proceedings instituted by him, 

♦HJ, .>oU ^ 

m universal, administration wliere granted to, 137 
lessee, death of, lessor's remedv of distress, :7(17 
representative of original, liability of, 30(1 
essor, nght of, to follow assets, 2.7.-> 

lipn* it.‘piesentative, of, for contractual obligations of deceased, 30.> 
len, estate s, benelicial interest of defaulting executor on, 271 

UPp representative, of, not affected by order to jiay into court, 339 

jite intm-est, assent to, effect of, 2(17 

^”230^'*^” uctiuns, time in, running of, in case of administrators and executors, 

limited grant, revocation of, when made, 217> 

r//.s, registration of action for administration by creditor as a, effect of ‘>17 
meraiy works, death of autlior, effect of, on unpiihlished, 227 
oan, executor, liability of, f<»r, madecjii peisoiial security without authority 213 




society, ret»rcsentation, when di>pensed with in claims from funds otVl9l 

I realty, what constitutes, within rule of, 2S9 

• , . f • .1.1 » . « 


-ockc King's Acts, charge on .,.,.,.-......^0, .un: ui, .in;/ 

construction of. in, tlie three Acts must he read together, 288 
equitable charge of whatever nature is covered by, 288 
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Locke King’s Acts, legatees and next of kin, apply equally to, 288 

pei-son to whom rule under, is applicable, 288, 289 
successors to incumbered realty or chattel real, effect on, 288 
London Gazette, advertisement for claims, insertion in, 243 
lost will, probate in solemn form, when admitted to, 161 

when granted of a press copy of, 161 
lunatic, citation on, service of, how effected, 156 

committee of, not appointed, to whom grant made, 200 
executor, grant to, how made, 139 

grant durante dementia, where made to committee of, 200 
maintenance, legacy given for, carries imerest from death of testator, 273 

infant, of, provision for, other than out of income, effect of, 272 

statutory power of, effect of, 272 

, , . . . when payment made out of income, 272 

maladministration, devafitavit, when amounting to a, 316 

m.irk, testator, of, affidavit as to due execution always required, 167 

“marking” testamentary papers, what is meant by, 166 

married woman, administration of estate of, when not by husband, 232 

attachment, writ of, where liable to, 340 

death of, testate leaving property of which she had no power to 
dispose, effect of. 171 

executor or administrator of, when a trustee for husband, 232 

grant, on death of, nature of, 231, 232 

intestate, death of. right of husband to administration, 232 

legacy to, where debt due to testator from. 269 

liability of, to pay costs, 181 

power of appointment by, effect of exercise by will, 223 
to act as a feme sole, 234, 235 

probate of will of, where granted to husband, effect of, 232 
representatives of, right and liabilities affecting, 333 
retainer of, right of, for loan made to husband, 258 
surety, as, acceptance of, 208 

will of, grant of probate of, now an ordinary grant. 170 
marshalling assets, of, order of application, 291, 292, 293 
master, death of, effect on apprentice, 305 
memorial, administrator de bonis 7ion, to be lodged b}', 196, 197 

representative, holdings of, when not subject to doctrine of, 

military law, death of persons subject to, priority of claims in respect of, 250, 

minor, age at which person is styled, 197 

foreign country, in, grant of probate to, not followed in English court, 
lf)4 ^ 

mistake, document, executed by, will be refused probate, 179 
personal representative not deprived of costs by, 348 
mixed fund, costs of administration where testator created a, 350 

creation of, directions necessary to the, 287 
directions as to application of, how effected, 287 
legacies, effect on payment of, 291 

money, bequest of, to legatee absolutely with directions as to application, 2G3 

into court, married woman, effect of order for payment of, against, 340 

order for payment of, enforcement of, 340 

pa^ mem out, when ordered to be made to personal repre- 
sentative, 228 ^ 

personal representative, when ordered to lodge, 339, 340 
mortgage estates, personal representatives, on, devolution of, 234 

executor, duty of, where money secured by, 243. 244 

intention of testator as to, contrary to rule of Locke King's Acts, how 
expressed, 289 ° 

loans by representative by way of, rules as to, 243 

peisonal representative, by, when power of sale authorises, 298 

properties devised to different devisees comprised in one, effect of, 

motion, application by, when so made, 157 
notice of, practice governing, 157 
mourning, furnishing of, not a funeral expense, 240 
negligence, derastarit, when amounting to a, 316, 317 
next of kin, administration, may be entitled to judgment for, 337 
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next of km, administrator, rights of, as to set-off aaainst claim of 32') 

Tr;"o"e in bankniptcy,'?^ 
claim of, costs of esiabiishing, how paid, .S51 
interest cause, action of, wlien question of, tried bv, 1S5 
1-ocke lyngs Acts apply equally to legatees ami, 288 
minors have equal right with, to grant. 185 
preference, rules of, where recognised, 181 185 

'ICovJmd^'jtU? ‘li-^tributed by the court, to one subsequently 

nuncupative will, meaning of term, 1(’»1 

oath of administrator, administrator <ir. hunh non must take the, 19G 

contents of. how framed, 193 
executor, contents of, Kii) 

residence within district of district registry, proof of, 1(;5 
• testamentary papers must be attached to and sworn to KJb 

ofTuisive passages, omission of. from probate and copv of will IGU 
option, representatives right to exercise, as to shares* 22(> ^ 

order, administration, for. when conditional, 338 
original will, foreign, when court may look at, after translation, 211 
. , power of court to look at. after [irobate, 211 

originating summons, appeals under, fall within rule limiting time as to, 335 

beneheiary, when liable for costs on. 353 
co^ts (pf proceedings on. liow paid, 352, 353 
issue of, rules, relating to, 137 
jurisdiction, objection to, how taken on, 335 

of the court under, 335 

mattcis (Icti'rmined on, without recourse to administration 
proceedings, 331, 335 

representative's powers not interfered with by, 335 
service of, 337 

over-payment, beneheiary. to, rights of executor-trustee as to, 278 
overseer of the poor, death of, duties of representatives on, 250 
paraphernalia, assets, as, present doctrine as to, 293 

liability of, general, 220 
nature of, 220 

personal estate of the husband, when, 220 
widow, of, doubts as to existence of doctrine. 219, 220 
' t ' \ of, foi puijHPse of identilieatioii of documents, 159 

Jtait payment, debt, of, by one (»f several jpersonal representatives, effect of, 


partner, dccc'ased, representatives of, wlnui not lialdc as jiartners, 311 
executor of deceased partner, payment b}'. effect of, 252 
personal representative, when a, effect on firm acting in connection with 
e>latir of deceased, 31 1 

wnpjigful acts of lirm, liability of representatives of deceased, 310 
partnership, appointment of him as executois, effect of. 1-10 

continuaiioii of. by executors, covenants as to, of no force, 221 
decuosed partner, e.stale of, liability' of, in respect of debts of, 301, 
309 

dissolution of, upon death. 221 

j)artner of, deeease<I, no lial>ility as to subsequent debts, 310 
jiroperty of, as to devolution of, 221 

surviving partners, as to amount liuc from, to representatives of 
<lccea>ed partner, 222 

patent, application for, where maiie by representative, 227, 228 
paup<‘r, assignment of lease to, by representative, 300 

payment into court, applicat ion of fund, effect on application by personal repre- 
sentative. 302 

costs of, rules relating to. 302 

personal re[»rcsentatives, by, practice relating to. 301 

statutory right as to, 301 
when may be made into county 
court, 301 

payinents, persons or corporations making, under probate or letters of administra- 
tion, indi-mnitication of. 210 

pccuni.'iry legacies, jiaymcnt of. general rule tti law as to, 290 

really, when payable out of, 290 
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personal estate, alienation of, power of personal representative as to 29G 

alienee of, f.^m executor, title of, when topIaMi 297 
rlobenture charged on land, when, 288 

debts, the primary fund for payment of, 285 286 
executors, when a gift to, 285 ’ 

general devise of, how construed, 281 

giu of, when lapsing, effect of on liability for payment of debts, 
husband's title to administer to wife’s, in wliat cases 7Sq 

uTirof deceased’s, 29^^ 

obivf 

renreLnHtivp'^^'^’ "hen statutory, 305 

P • e, account by, when order for, made, 338, 339 

acknowledgment of statute-barred debt by, what is suffi 
ciont to take out of the statute, 252 

actions by or against, beneticiaries need not be joined in, 

indorsement of writ, 330 
joinder of personal and representa- 
, ^ claims in, 330 

e.r (lelicto^ when maintainable bv, 226 2*^7 
^ where riglit of, survives to, 225, 226 
administration, eflfect of judgment for, on, 311 

judgment for common, effect on, 339 

order for, effect of, on right of, to prefer 
creditor, 254 ‘ 

proceed^ings, when not a necessary party 

admission of assets by, effect of, 327, 328 
advertisement for claims, by, 243 244 

‘'‘^230, "231 P'-^^seutment ’to, when devolving on, 

agent of, losses by, protection afforded, 31 7 
agents may be employed and paid by, 325 
a lenation of personal pioperty by, powers of 296 
allowance, where uone made for time and tro’uble to, 320, 

annuity, future instalments of, no right of retainer by, 
appeal, right of, 348 

appropriation by, statutory power of, 304 
assets, position of, as a gratuitous bailee of, 317 

eParged by, 297 
sale of, cannot be made to 298 

assipee of lease, of, liability and duty of 306 

bankrupt, undischarged, rights of" who, f passing to. 

bankruptcy of, effect of, 217 

bills of exchange, indorsement of, by 315 

bre^i of promise, wlien action for, maintainable against, 

chattels, devolution of, on, nature of, 218 

■ses in action, in, rights of, when accruing subsequent 

to death, 229 

. fights in, when passim^ to 224 
aims against estate, may compromise 30o’ 
contingent liabilities, duties of, as to, 255 

capacity^^^‘>29^'^^ ^'‘ben sued on in representative 

copyholds not within the st.Kutory provisions as to 

oevolution on, 234 
when devolving upon 136 
costs not deprived of, by mere del.ay, 347, 348 
ot, in collateral action. 348 349 
when in default, 349 

right of, to, in absence of misconduct, 347 
« ben liable for, 318 
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personal representative, cost.s of, when paid as between solicitor anil client 

creditor, in^ action by, completely represents the estate, 

may si't up Statute of Limitations after refusal 
by. 2ol 

death, effect of. on proceeds of contract entered into bv 
22'J, 230 

of one, devolution of office and interests on sur- 
vivor or survivors, 110 
party to action, may be made party on, 22S 

rights affecting, 228 
plaintiff after judgment, rights <tf. 220 
debt against real estate cannot be ke))t alive bv, wlieii. 
2:);i 

barred by Statute of Frauds not payable by. 2.‘)l 
of lower degree, payment of, when eiVating a 
(lernMitvit bv. 244. 24r> 

wIkmi kept alive by acknowledgment of one of 
several, 2o2, 2 .'j3 

debtor and creditor, where both, principle applied. 203 
debts, the proper per.'^on to sue for outstanding, 337 
deeree ///a/, of pj-rson obtaining, cannot obtain decree 
abs(dute. 227. 228 

defences open to, wliiTe action brought, 330, 331 
(lecastKvit hv. effect of concurrence of party suing, 

318 

where no j)rovision made for liability on 
shares, 3(i7. 3U8 
nature of, by. 310 
position of. committing a, 317, 318 
distribution of assets by, protection obtainable, 213 
duties of. as to disposal of tlie body, 210 
elect ion by. where deceased had claim to choice of chattels, 
220 

endilements. wluui passing to, 218, 210 
fixtures, when passing to the, 220, 221 
friendly society. oflieiT of, on death of, duty of, 2.’)0 
guarantee, liability of, in respect of deceased's. 310 
implied contiacls of deceased, liability on, 310, 311 
indemnity as to contingent claims wliere order of court 

obtained by, 255, 25G 

for costs, right of, to, in creditor’s action, 341) 
of. for proper expenses incurred, 32(> 
insurance, power of, as to, 300 

interest may be allowed to. paying accounts out of own 

money. 325 

charged with, on balances found due from 
him. 324, 325 

f>f. in deceased's uoods, nature of, 217 
joint contract, position of. in resjicct of a, 308 

when for tlic benefit of co-contractors, 
liability of, as to, 301) 
debt. of. right of retainer of. 258 
iudgment against. l>y default, ctl'eet of, 332 

remedy of plaintiff after. 332 
where action by, fails, efl'eet of, 330 
creditor (»f, rights of, as to go(ids of testator or 
intestate. 217. 218 

lease, agreement for. liability of, to l)c sued for sj)Ccific 
performance. 3o7 

forfeiture of, on baidviuptey of. 217 
Icasehokls, entrv into possession by «»ne ot .several, elTect 

of 300. 3o7 

liability of. when entering into possession. 30(3 
sale of.’stalutory pi*»tectiuu as to, 255 
lessee, of original, liability ol, 800 
liability, eoiitraetual, of. general rule as to, 30.> 
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personal representative, liab.lity of, for claims, effect of .advertisement on, 244 

interest or profits, when employing assets 
in own business, 823 
on common account, 339 

when lending money on personal security 

^ without authority, 243 ^ 

affected by order to pay money into court, 

maladministration by, effect of, 316 

liabilities affecting, 333 

mcanin^ ot, within Land Transfer Act. 1897. ..238 
merger, doctrine of, when not applied to holdings of, 

monevin ‘n ^ depriving him of costs, 348 

money m court, when ordered to lodge, 339, 340 

. payment out made to, 228 

into court order for payment of, how enforced 
against, 340 

moitgage, by way of, rules where loans made by, 243 

when authorised by power of sale, 298 
when vesting on death in, 234 
c^ngcnce by. effect of as a devastavit. 316 317 

nn); n f 'fy m^orntmout of. in power of, 233 
opt on to take shares, right of, to exercise, 226 

of debt, by one of several, effect of, 253 
P< tnei, deceased, of, liability of, in respect of wrongful 

acts of firm. 310 

of deceased, lien of, on partnership property, 222 

nrm acting in connection with deceaseds 
e.sfatc, effect of. 314 

deceased, when not liable ns partners, ,S14 

® may be made by, 228 

^ ® court by, effect on discretionary ))owcr of, 

Statutory right as to, 301 

, . , when justifiable, 301 

01 statute-baiTed debt by one of several, as to 
right of, 2.52 

personal claim against, on judgment de honis te.daforis. 

answer to, 333 

liability of, extent of, 314 

. , . limitation of, 307 

] Idle admunstvavit, failure on plea of, effect of, 332 

Ifvvetev^ effect of failure of plea of, 

power of appointment, property subject to, devolution 

ot, on, 222 

entry of. into house of testator to remove 
personal effects, 238 

Pale of. of real estate not vesting under Land 
transfer Act, 1897.. .298 

to giant leases or underleases, effect of 
such grant, 299 

ereditor by, after action brought, rights as 

profit out of estate, none may be made by 323 
property, devolution of, on, 136 ‘ ’ 

real estate, bequest of, necessity for assent of, 265 

iDjur}' to deceased s, where action in respect of. 

may be maintained bv, 227 
power of, as to, 298 

statutory devolution of, on, where death on or 
alter 1st January, 1898. ..238 

when contracted to be sold, power to convey 
111 , 

recei\ci, appointment of, by, procedure as to, 229 

effect of. on right of, to prefer 
creditor, 254^ 255 
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personal representative, relief afforded, in respect of a dovdxfant, 318, 319 

remuneration of, where S|)eciall3^ made, 320 ’ 

repiesentative of. liability'' of in respect of doraiitavds 
committed, 318 

retainer of, right of, how confined, 2 ."j6 

nature of, 25iJ 

right of, of statute-barred debt, by 258 

unascertained debts by, 258 

right of, to have refunded from legatee payments in 
respect of calls, 255 

rights of, to sue for money earned bv deceased durino- his 
lifetime, 3o5 

sale by, manner of. 21)9 

savings bank omcer, on death of. duty of, 250 
scf|uestratiou. when order for payment into court enforced 
by, 310 

shares, personal liability of, in respect to, 3()S 

right of, as to entiyof name on register in respect 
of. 3US 

solicitor, acting as. must account for profit co^t«, 321 

as, rule applicalde to charges for work done in 
actions, 322 

may (•mj)lov and charge for services of. 325 
negligent, of, action may be niaimained against, 
22fi 

when acting as, rights of, as to profit costs of 
town agiMit, 322 

allowance made to. for time and trouble as, 
321 

statutory power of sale of, as to, 298 

protection of, where debts advertised for, 31(> 
receipt, power of, to give, 3(H) 
remed\" again.st. for wrongs to property com- 
mitted by deceased, 311 

tenant for life, of landlord, riglits of, to charge for com- 
pensation, 22(» 

torts committed by deceased, mm-lialiility of, fur, 312 
personal liability of, for. 315, 3HI 
trust, by. execution of, in what cases, 231 

estates on, statutor^’^ devolution of, effect of, 233, 
234 ' 


may decline to act in a matter of. 2:13 
trustee, of, liability of. in respect of breach of trust by. 312 
yearly tenant, ititerest of. a.s to notice in respect of to, 23() 
security, loans on, liabilit\' of exeeut(»r wliere made without authori(\', 213 
personalty, legal assets, is, in hands of representative, what is included in, 245 
pin money, nature of, 220 

wife, extent of claim of, against the hushand’s estate for arrears, 220 
plaintiff, death of, after judgment, rights of per.sonal reipfcsentative, 229 
plcnc administnirif. plea of, effect of, 331 

representative, failure of, on, effect of, 332 
prectev. plea of, effect of. 331 

representative, failure of, on plea of, effect of, 332 
policies of life assurance, grant of representation, production, where not necessary 
to obtain payment under. 193 
poor rate, preferential cliarge, relating to, 250 

Rost Office ^savings Bank, representation, wlien not rcciuired in case of deceased 
trustee or depositors in, 192 

1 ower of appointment, exercise of, by owner, elfect of, 222 

married woman, by. effect of exercise by will, 223 
property subject to, inclusion of in general devise, 281 

liability of. to payuieiit of debts, 222 
will executed umler, when atlrnitted to probate, 1.>S 
jpOW(!rs, survivorship of, annexed to office or personal, as to, 301 
j>refeiential payments, insolvent estates, in, rules relal itig to, 34. > 

Rrcsident, Rrobate Division, of the, powers of. as to rules and ordeis, 151 
presumption, attesting witnes>es, of <lfath ol, after thirty years, 213 

competent understanding, in favour of, 178 
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piesumption, death of person, of, entitled to the grant, practice as to, 190 

Jcnovvledge and approval of contents of will favours. 178 179 
of death, practice as to, 169 . o, J o 

undue influence, of, mere proof of existence of relationship does not 

X i 

Prince of \VaIes, grant to nominee of, on intestacy in Duchy of Cornwall, practice, 

principal registry, warning, issue of, act of the, 154 

nl-ivlilL' r’ of deceaseds estates, 247, 248, 249 

1 uR,e, solicitor has none, on order to lodge will in probate registry, 

piobatc action, costs in, order as to, power of judge, 181, 182 

of, discretion of court as to,"l80 

defence, default of. may proceed, notwithstanding 176 
heir-at-law, right of, to trial by jury, 176 
judgment in, effect of, 177 

persons not parties to, may be cited to see proceedings, 176 
unsuccessful party to, costs of, rules generally regulating, 

application for grant, how to be made, 166 
assent by executor before, 267 

*^'ma(le "’‘P of, requirements of registrar before grant 

common form, in, practice as to grant of, 165 
corporation aggregate, as to grant of, to, 140 

court, costs ill, where order for, made after order for administration in 
Chancery, 182 

equitable jurisdiction of, to set aside grant, 211 
formation and practice of, early, relating to 152 

rules and orders of tlie old, how far in force in the Probate 
JJivision. 1;)4 

decree refusing, effect of, 218 

delay in application for, where reasons for must be certified 169 
document not intended to be a will, not admitted to 180 * 

documents, a<lmitted to, 158 

thaafio i/iorfis cai/sa. not required as to, 224 
executor, validity of acts of, before, 144, 145 
foieigii grant of, extent to which followed in English grant 164 
grant of, after, jurisdiction of court to declare will a forgery 211 
cfftcvonim, nature of, 1 70 ® 

court has discretionary power as to. 189 
effect as to validity of will, 210 

of, on real estate where death on or since 1st January. 
1898. ..212 ^ 

not made until seven days after death, 169 
save and except, wiien made, 170 
to one of several executors, effect of, 212 
, where limited for certain time, 170 

jurisdiction to giant, how derived. 151 
limited, grant of, iii certain cases, 170 

'vhere limited to appointed property 170 
man led woman, of will of, now made by ordinary grant 170 
notices rcfiuircd before admission of. in proof of devise 212 213 
onensivc passages, omission of, from copy of the will, and, 169 

opposing, grounds for, 177 

proceedings by executor, stay of, until prmluction of 145 
inoduction of, where evidence of title to realtv, 212* 
refusal of, where statutory requirements not complied with, 167 
icxocation or grant of, when and how made, 213, 214 

solemn form, in, defence to proceeilings to obtain, must be disclosed, 17.') 

how obtained, 174 
who may obtain, 1 74 

testamenjary instruments, where several, principle as to admission to, 

torn will, of. practice relating to missing words in, 161 
\\ill, lost or de>troved. of. when granteil, 16U 

,, , "'Jien granted in solemn form. 161 

1 lobate Division. busiiieiS of, divisions of, 158 
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Probate Division, sentence of, how far conclusive, 210, 211 

probate in solemn form, effect of, as conclusive evidence of validity and contents 
of will. 213 

4 

proceedings, administration, commencement of, 334 

commencement of. practice relating to. la.") 
defence must be disclosed in probate, 175 

executor, when, may be brought against, before probate, 14.7, 140 
executoi’s, powers of, to maintain. 14.7 

notice that defence only insists upon proof in solemn form, effect of, 
1 ( .7 

transfer of, after administration order, as to a[)[)lication for, .342. 
343 

profit costs, solicitor or personal rc))re<entative must account for, 321 
personal re[>resentative, none may be made by, 323 
proof in solemn form, acquiescence, when a bar, 174 

atiidavit of scri|)ts. practice as to. 17fi 
attesting witness, evidence of, as to due execution, 177 
codicil, where validity in (juestion, 174 
<lefencc may disclose purpose only to insist upon. 17.7 
persons entitled fo call for, 174 
proceedings to obtain, how eotnmcnced. 17.7 
properties separately devised, comprised in one mortgage, effect of. 2S1) 
property abroad, will disposing only of, nut enliilcd to probate in Kngland. 

1G4 

appointed, when grant of probate limited to, 170 

deceased, of, getting in and investment of, general rule as to, 242 

devolution of, upon death, 13(5 

estate duty payable in respect of. as to, 1(5(5 

executor //r fer/, effect of acts of, on deceased's, 140 

liability incident to, must be borne by (hat, 2.SG 

]>artiiershij), of, as to devolution of, 221 

power, subject to, inclusion of, in general devise, 2S1 

recei[)t of. from an executor de aon tort, effect on iecit)ient, 14-^, 140 

representatives, slatutoiT remedy against, for wrongs to, 314 

wasting, conversion of, 2S2, 2S3 

wliere rule as to, does not apply, 283 
I’ublic 'J'rustcc, assignment of office of representative to, 141 

bojid, administrator's, need not be tiled by, 103 
grant of administration, rights of, to, 1S8 
ollicial nature of, l.s.S 
[uovisions relating to, 140 

remuneration of, power of court as to, 322, 323 
purchase-money, exeeufor-devisce, power of, to give receipt for, 20S 
purchaser, dealii of. before payment of purchase-money, effect of, 230 

freeholds, of, from executor wlicn hound to imiuire as to payment of 
debts. 237 

grants, voi<l and voidable, effect of, on, 21(5, 217 

iieir or devisee, from, protection of land in hands of hono Jidc, 
21(5 

real estate, adniini-stration to wife'js, title of husband, in discretion of court, 183, 

184 

annuity, when cluirged as a debt upon, how liabilities adjusted, 282 
appointment of, under general power, when subject to payment of 
debts. 2b7 

authority to pay delils, not a charge on, 237 

bc'jue.^i of, mu.sL be assented to by personal representative, 2(5.7 

charge of debts and legacies on, statutory power of executors under 

2315 

on, effect of, 28(5 

on iniplieil, under diicctinn to pay debts and legacies, 237 
of legacies. elft'Ct of, 21t(( 

what consiit iKes a, witliin (he rule of Locke King's Acts, 
2S1( 

charged wilii paymeiil of <K-bls and legacies, effect on iluty of a>'.ignec, 
2'J8. 21f;» 

contracteil to lie sold, power of jK-rsonal reprc>enlat ives to convey, 23‘.) 
convei>ion of, where piuNlponcd under power, to wlioin rents and piotils 
[layable, 283, 2sl 
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reproseutativer225’ ° ^ P^**sonaI 

creditor, right of, to have administered, 246 
Oiowii. when escheating to the, 187 

de\ysrThere’'d5?cd' representative, 25, S 
interest, 282 ® We to keep down 

devise of, of the nature of a specific leo’acy 261 
devisees of, effect of Locke Kind’s Acts on 28S 
devolution of, effeet of Land Transfer Act,’l8!17 136 
( iiection to sell, power of executors under’ 236 
executor power of sale of, wlien implied 1^236 
general devise of, how construed, 281 ’ 

Sit eS‘o7mrLI° Poo«"''a>T legacies, 290 

heir-, a't-lL and next in eouV' W98.,.I36 

186 ‘ ^ “ equally entitled to grant on intestacy, 

rcl^'iect rf! 22T‘'''"’ ‘'epresentatives to maintain action in 

payment of deto, where devise subject to or not, is equitable assets, 

personal repSnjS^ 

"'^298 power of sale as to, 

. ''S.SiktS'S * ‘■™“ "“• 

primary fund for payment of debts, where made the, 286 

where held to be the. 291 

proceeds'orsale"iSuU^^^^ 

rpppiv,.., nf 1 • • ‘'®rolving on devisee of, 239 
life, 201 ’ otker person when appointed pcndoitc 

re"ainer‘ f to death, nature of assets, 246 

leiainei, light of, none out of, 256 

'o’r'Iincri'ryr “P'lS representative of person dying 

on 01 since Jst January, 1898.. 288 ^ ® 

trust for payment of debts, effect of, on, 251 

f ^‘“tutury devolution of, effect of. 233, 2,34 
will affect in"'';Ly^'^‘’’“''‘'*y’ ^98- in personal representatives, 236 

uce.ver, ppp,„„in,j„t „t, p prefer 

creditor, 254, 255 ^ 

in administration proceedings, 334 

Chancery Division, where no action pending in Pro- 
bate Division, 202 

interim, for preservation of the estate, 228 
'peudente lite^ wlien power exercised, 201 

respecting validity of will of real estate, 

201 

grant of intestate-.s estate, when matle to, 190 

i nLer appointment of, 229 

real estate' ""‘‘"‘cd to action touching the validity of will, 201 

reco-nisance ' t^om t may appoint, in case of disputed will, 176 

iixu^msaiice, dei)! upon, deirrcc of nrioritv of 240 

record, debts of, what are, 248 ^ ^ ’ 

lefunding, legatee, by, at instance of unpaid legatee, in what cases, 278 

when executor may call for. 278 

^^di'^covere^l' 2^') distribution by the court, to one subsequently 

relaurn ITck'," .fern^oL 
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lemuneiatioii, executor or administrator, of, where allowance made, 320 321 

judicial n-ustee, of, power of court as to, 322 ’ 

Tublic Trustee, of, power of court as to, 322, 323 

rents, periodical payments, and, apportionment of, 227 

profits, and, of settled real estate unconverted under power, to whom 
payable. 2i>3, 284 i , u x 

renunciation, administration, of, effect of. 144 

executor, by, how made, effect of. 143 

may effect, by non-appearance, 144 

executorship, of, film" of instrument of, 143 

withdrawal of, how allowed. 144 

representative, absent, statutory jurisdiction in case of, lli't 

to whom "rant made under statutorv jurisdiction, TJ‘J 
ad litem, appointment of, when made. 20-\ 208 
money will not be i)aid out to, 2m; 
court may dispense with, in proceedings, 20.7 
gift to one of several, as to sufficieney'of assimt, 267 
judgment against, effect of, on rights of creditor, 248 
overseer of the poor, if deceased, duties of, 270 
partner, of ileceased, rights of, 221, 222 
n iircsentativc, of, as to right of retainer of, 278 
retainer, right of. has none against co-representatives, 261 

not barred by decree for atlministration, 260 
where debt <lue to third party in trust for, 27J) 
trustee, of, right of retainer of, 27!) 

unsound miiul, becoming of, practice relating to new grant. 200 
residuary estate, account of, as between tenant for life and remainderman, ride as 

to treatment, 281. 282 

leiianl for life of, rights of. as to income, 281 
trustee of, where none appointed, to whom grant made. 11)4. 11)7 
gift, resiilue, of, what passes under, 280 
legatee, administration, judgment for, may be entitled to, 337 

proceedings by creditor, not a necessarv i arty 

to. 336 

instituting, may be compelled to 
refund, 281 

executor according to the tenor, when, 137 
grant cum testumenta annejo, to wliom made failing, 11)7 
lapse of legacy to, not primarily subject to costs of administra- 
tion, 371 

proceedings by unpaid, costs of, not thrown on paid legatees, 
371 

refund by, when at instance of otlier residuary legatees, 278, 271) 

executor has jiower to call for. 278 
right of representative of, to grant cum te^tamento annr.ro, 11)7 
to have residue ascertained, 281 

personal estate, executor, when trustee for statutory next of kin of, 28 4 

settled, when, couver.'i<m of wasting [uopei ty, 282, 283 
residue ascertained, right of residuary legatee to have, 281 

executors, gift of, to, how benetieial inteiest in, decided, 284 

power of, to call for refund of, 278 
failure of gift of share of, devolution of, as undisposeil, 281 
lapsed share of, effect of dirertion tliat it shall form part of resiiluc, 281 
residuary gift of, what is passed by, 280 

retainer, executors right of, distinction between legal and equitable assets of 

im]jortance to, 244 
does not extend to legacies, 271 
limitation of, to legal assets, 244 
not affected by bankruptcy rules relating to insol- 
vent estates, 347 

person, by, obtaining grant of ailmiuistration, as to rights of, 271) 
personal ropresentaiive, by, nature of rigut of, 276 
representative caiinor retain to pieju-licc of co-representativc, 261 

of re[)resentative, a.> to rigiit of, 278 
representative's right of, wheicdebt due to third party as trustee for, 273 
right, not barred ixy deeiee for admini.-.f ration, 260 
of, against whom exercisaiile, 273, 260 
by representative, how eonliaed, 276 
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ictamer, right of, debts in respect of which right applies 2o7 

executor de son tort, not applicable to,' 261 
extension of, to funds in court, 257 
of executor of executor, 258, 259 

married woman against husband’s estate, 258 
renreseutative, none as to future instalments of an annuity, 

staiute-barred debt, by representative, as to, 258 
when executor entitled to retain in specie, 260 261 
exercised, 260 * 

waiver of right of, 2G0 

reversionary property, apportionment of, calculation of interest in 284 
revocation, county court, action for, may be remitted to, 2lT ^ 

executor, where not entitled to, 215 

grant, of, at instance of creditor, when made, 214 

effectof, 215, 216 

on administration judgment or order 217 
grounds for, 214 ’ 

Indian, effect of, 216 

limited, when made. 215 

temporary, effect of, 216 

to the Crown, 187 

void and voidable, effect of. 216 

when and how made. 218, 214 

proceedings for obtaining, practice as to, 215 

will may be opposed on ground of, ISO 

^fntestacy!"!)!^ disposition, grant as in 

rules and orders, contentious business, now in force in, 154 

, non-contentious business, now in force in 154 

sa e, depreciatory conditions of, effect on personal representative 300 
personal representative, by, manner of, 299 ’ 

satisfaction, donath mortis causd^ of. by lecraev 224 
savmp bank officer, duty of representativc^n death of, 250 
^Scotch confirmation, rescaling of, no fee required, 173 

• . t . . practice relating to, 172 173 

script, what is comprised in term, 176 ^ 

scripts, probate, where granted on affidavit of 161 
seaman, marine, or, will of, when not valid, 162 
mariner, or, what term extends to,* 162 

will of, privilege extended to, 162 

seamen, estates of. when exempt from administration. 190 
second grants, cases in which made, 171 

Secretary of State, representation, when dispensed with b}', 191 
secured cicditor, position of, where estate insolvent, 346 

resting on his security, effect of, 347 
seqnostrahon, representative, when issued against. 340 
service, citation, of, fornialitics to be observed on, 156 

Claims of next of kin, 329 

debts, of, piinciple applied in respect to claims of, 329 

executor or administrator, statutory right of, in action by or against, 

legatee, against, of costs as against legacy due to 3‘^9 
unliquidated claims, right of, as to, 3.30 

scnled legacies, appropriation of specific assets by executor who also trustee, 

^‘^thoT/’ ’'■'Ability of estate of, to persons entitled under 

shales, dc/arttmt by^personal representative where no provision made for liability 

executors, liability of. where direction to sell ^42 
.1, u P^sonal representative, personal liability of, as to, 308 

sheHff “ItaUitaw ’“''f of- ‘o burdens of membership, .307 
judgmenfSor on!'218 ^^oct of death of 

Signature, third person, of, at foot of will, power of court to omit, 168 
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simiile contract creditors, personal representative may prefer, to specialty 
creditors, 255 ^ 

small estates, administration, estates exempt from. UJO, 191. 192 

application for representation, where made to Inland Revenue 
officer, Ififi 

husband, death of, when wife entitled to administer witliout citin 
next of kin, 184 
soldier, age at which valid will may be made by, 1(J2 
term, inclusion of all ranks in, Ifil 
will of, when writing not required for. 101 
solicitor, delay in application for probate, certificate in explanation of, may be filed 

bv. 109 

direction in will to em[)loy particular, not binding on executors, 325 
executor, authority to charge for jirofcssional services, extent of, 322 

professionally, amounts to a legacy, 322 
computation of interest where assets emi)loyed by*, in his 
business, 324 

may aet profi-ssionally for beneficiary. 322 
profit costs of town agent of, as to, 322 
where authorised to charge professionally, 322 

etfect of attesting 
will, 322 

negligent, liability of representatives of. 22G 

personal representative may employ and charge for .services of. 32.5 
privilegt'. has none where ordered to lodge will. 153 
profit costs, must account, when acting as peisonal representative. 321 
rc[)resentatiYe, rule applicable as to costs for work done in actions, .322 

when a. where allowance for time and trouble maile. 321 
taxation of bill of, where emphyed by personal representative, 32.5 
sovereign, exi'cutor, appointment of as, 140 

special circumstances, grant under, to person other than person entitled, no broad 
rule as to. I.s9 

specialty creditors, personal re[)resentative may now prefer simple contract to. 25.5 
simple contract, and, debts, equality of degiee of, 249 
specific devise, rents on. how ap()orlioned, 275 

fund, debts, where api)ropriated for payment of, 280 
legacies, abatement of. rule as to, 277 
legacy, contingent, accretions on, how payable, 275 
debt, forgiveness of. when amounting to. 277 
debtor, to, when to he brought into account, 208, 209 
dividends on, how ajiportioncd, 275 
immediate, accretions on, how payable, 275 

legatee, riglits of, to liave incumbrances on pure personalty 
discharged, 288 
nature of, 201 

preservation of, by executor, 203 

performance, administiator durante ahsentid cannot obtain judgment 

for. 199 

pcnsonal representative, liability of, as to agreement for a 
Iciist;, 307 

stamp, fl.ssent, when requiring, 208 

statement of claim, allegations of plaintiff in, 175 

Statute of Frauds, executor or administrator, provisiou.s of, relatinglocontractsof, 
315 

statute-barred debt.s, retainer of, right (jf, by rcpre.sentative, as to. 258 
Statutes of Limitation, acknowledgment of debt, what is a .sutiicienl, I>y repre- 
sentative. 252 

annuity, payment of, proceedings for recovery, elTect of, 205 
Crown proceedings in respect of personalty are governed 
by, 187 

debt.s barred by, when representative has a right to p.ajq 
2.51 

executor de run tort, when he may rely on, 151 
legacy held upon trust when not suhjeet to, 2(il, 205 
proceedings for rectovery of, application of. 201 
representative, commission of drru.sfarit by, etfect of, 31? 

318 

time continues to run under, notwithstanding death, 228 
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statutoiy liabilities, deceased, of, when ceasing on death, 313 

penalties, executor de .son tort, liabihty of, in respect of, 150 

stay of proceediugs, administration action, in one, practice as to conduct of 
remaining action, 343, 344 

stranger, grant cu/n te.siamento anne.i‘ 0 , when made to, 195 

to, circumstances under which made, 189 
lunatic, appointment as administrator durante dementid, of estate of 200 
snhpwnn, Registrar of Probate Division, power of, to issue, 153 
subsequent will, discoveiy of, after grant, effect of. 214 
summonses, issue and service of, 15li, 157 

of, in what matters, 153 

sureties, administrator, for, court has power to dispense with, 208 

provisions relating to, 208 
foreign, acceptance of, when authorised, 208 
justification of, in what cases required, 209 

power of court to require, 209 
liability of, where grant obtained by fraud, 210 
married woman may be accepted as one of the, 208 
I)ractice relating to order for justification, 209 

statutory protection afforded to an administrator may be relied on by, 210 
surety, right of, who has satisfied a judgment against deceased principal, 249 
tenant, estate autre vie, of, manner of alienation by, 231 

for life, deceiised, liability of estate of, under express directions in settle- 
ment, 311 

statutory liability of estate of, to persons entitled under 
the settlement, 311 

leaseholds, of settled, effect of death on liability in respect of, 311, 

real estate, of, duty of, to keep down interest on, 282 
lemainderman, and, adjustment of income as between, where 
property unconverted, 284 
residuary estate, rights of, as to income, 281, 282 
yearly, interest of, as to notice to determine to personal representatives, 230 
term of years, vesting of, in deceased s personal representative, effect of, 230 
testamentary expenses, direction for payment of, what is to be included in, 

203 

instruments, several, principle applied in admission of, to probate, 
159, 100 

papers, “marking,’’ what is meant by, 100 
testator, business of, power of executor as to, 293, 294 

creditor, cannot create a charge by will in favour of, 223 
declaration of, that he has made a will, when inadmissible, 160 
declarations, post-testamentary, of, when received, 100 

estate of, may be intermeddled with by executor before probate, 144, 145 
executor, choice of, by, 139, 140 

death of, intestate after proof of will, effect on estate of, 136 
nomination of, by person autliorised by. 137 
executors with different duties may be appointed by, 138, 139 

fraud on, where clause introduced into will by means of, court will 
except, 179 

identity of executor, when evidence received of intention of, 137 
knowledge and approval essential to validity of will of, 178, 179 
maik of, when signature by, afiidavit of due execution necessary, 167 
timber, devolution of, and other natural products of the soil, 219 

personal representative, power of sale of, does not extend to, 299 

pioceeds of, when not devolving upon representatives of limited ow'ners, 

^ 1 

time, creditor, when running against, where cause of action accrued, 253, 254 
executor, title of, as from date of death, 144 

investment of deceased's proj^erty, 

limitation of actions, in case of administrators and executors 230 
realisation of estate, directions in will as to, effect of, 242 ’ 

Statutes of Limitation, continues to run under, notwithstanding death, 228 
tiust for pa} ment of debts, where inoperative against runuin^^ of 
tombstone, direction to erect may be lawfully complied w'ith 241 ° ’ 

torts, deceased, by, where remedy for, can be pursued against estate of, 312, 313 
peisonal lepresentativc, non-liability of, in respect of deceased's, 312 
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torts, reproseiitativo, personal liahiliry of, for. HU*, 

trade creditor, rij^lit of. to In iietit of exeeutors in.leinnity, 2 :m; 

unions, deceased members nominee cannot maintain action aeainst, 1!)2 

rei)tesentation, wlien not required in case of deceased member 
of, lb2 

Treasury soliciloi-, bond not necessary to be -,dven ])y. 1S7. ]'j:5 

‘jrant to, procedure relaiin^; ttt. isd, 187 

trust, estate of ti.stator, beipiot of in)on. with power to postnone conversion, 
effect of. 2113 

executor. acce[)tance of olffee of. involves acceptance of, 143 
payment of ilebts. for, effect where testator left real estate. 2."i4 

inoperative to >top running of time. 2j4 
property subject to, when followed into hands of recipient frmn executor de 
w/t tort. 1 is. Ml) 

trust estate, convict, when vesting in. dscend to his reiucsentativc. 235 
estates, devolution (*f, on d'-atli of last surviving trustee, 233 

new trustees, appointment of, by jierson in whom power vested, 
effect on personal iei>resentative. 233 
personal i ei>resentatives may decline to act in the matter of, 233 

power of. to i-xecntc trii'ts relating to. 234 
realty, of, statutorv devolntion of. on death of person in whom vested, 
233, 234 

trustee administrator liol.iing property of infant, when a. 273 
executor holding projiorty of infant, when a, 273 
when, by implication. 133 

new, appointment of, by peixmal representatives of last surviving, 233 
personal representatives of, liability of. in respect of deceased’s breach of 
trust. 312 

representative of. right of letainer of, 251) 

will, of, statutorv provi-Nions as to survivor.ship of j>owers and trusts, 304 
undue inlluence. presumption as to. not raised by proof of mere existence of 

relationship. I7l) 
what will constitute. 170 
will, when set aside on account of. 171) 

United Kingdiun, Ihitish subject, will of, made within, not affected by <lomieil, 

] t;3 

uidi([ui(lat('d claim, set-off, rinht of, ns to. 33o 

unsound niiml, lepre-'cnlaiive beeomine »>!. practice as to new grant, 200 
unsoundness of miml. ({uesiion as to, one of deeree, 1 7S 

testator, as to ineai>aeity of. on aeeonnt of, 178 
vested legacy, appropriation by executor, how made, 3'»2 

in hit urn, [)ayablc. right of legatee as to. 3o2, 3o3 
volunteers, adminisliation of a'-sets. as to p()>ili()n of. in the. 240 

leeaey in liamlsof, claiming tlirouj-li legatee, riglOsof creditors against, 
2So 

warning, Contents of, 154. 155 
intloisement of. 155 

piineipal reji^try, issue of. may only be act of the, 154 
waste, timber, enttin.^ of. when an act of, 21!» 
wasting property, conversion of, wiien >etilcd. 2^2, 2'S3 

where lule not appliotl. 2S3 

widow, administration of husband's estate, when grant made to, 181 

p.assod over in the, 184 

paraphernalia of. as ji'^scts. presruit doctrine as to. 203 

<loubts as to existence of doctriue, 211), 22u 
unsouinl mind. of. may be [lassed (»ver iti favour of next of kin, ISl 
will, administration of ju-operty under, duf3’’of exeentor, 13(i 

alleged, parties cite<l fail to attend ami proi)()umI. eff<?ct of, 182 
aftesfalion of, by solicitor aufhori>cd to charge professionally, etfect of, 322 
l^lind or illiterate pcTson, of, re<piiremenls of registrar before grant made, 

1 <) 7 

Ihiti.sh subject, of. when made out (»f the United Kingdom, validit}' of, 

1(13 

within United Kingtlom, not affected by 
ditiiiied, ni3 

charge of debts and loeacies on real estate, statutory t)Ower of executors 
under, 23(1 

clerical error in, practice regarding, I'is 
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executors and AUMINISTEAT0RS-f««O'««^rf. 

Will, deposit of, for safe custody, 167 

directions in, as to time for realisation of estate, effect of, 242 

solicitor to charge professionally for work done 

o22 ■ 

draft, production of alleged, procedure as to evidence on. 160 
duplicate, when made in, practice as to grant, 160 
engrossment of, on official sheet, must be kept at the registry 167 
excepted out of, when word or clause introduced per inctirlam will be, 

execution of, when proof necessary, 167 
executor, appointment of. how made, 137 
derivation of title of, from, 144 
misdescription of, in, effect of, 168 
executors of, general, trust and mortgage estates devolve upon, 235 

country, not admitted to grant in 

foreign country, of testator, when in, practice as to, 204 

property only, of, not entitled to probate in England, 164 
foreigner, of, when probate of, granted in England, 163 

form and solemnities of, governed by testator s domicil, 163 164 
grounds for opposing probate of, 177 ’ 

pardian, merely appointing a, not admitted to probate 158 
knpdedp and approval of testator essential to validity of, 178 
lost, liability of executor for costs, where loss occasioned by nef^ligence 161 
or destroyed, what evidence required as to contents of, 160° ^ 

when probate of contents granted, 160 

married woman, of, ordinary gi-ant now made in respect of, 170 

where probate granted to husband, effect of, 232 
opposed, may be, on ground of revocation, 180 

power of appointment, executed in compliance with, 158 

in exercise of, limitation of grant to proocrtv 
appointed, 170 ^ ^ ^ 

preparation of, by person for own benefit, duties to be observed ISO 
probate, grant of, when limited to certain time, 170 ’ 

of, limited, cases in which grant made, 170 

not granted until after seven da3^s from death 169 

obtained abroad, practice as to proving codicil in England, 

refused where statutory requirements as to execution not complied 

with, 16/ ^ 

when admitted to. 158 

procuration of, by person for own benefit, intention of testator must l)e shown, 
proof of, by production when thirt}’ years old. 213 

reafl^^estate, of, dispute affecting, persons to be cited to see proceedings, 
seaman or marine, of. Admiralty may dispense with formalities as to, 102 

privilege as to, 162 

when not valid, 162 

second grant, where lost will found, 171 
soldier, age at which valid, may be made b3^ 162 
solicitor, as to order on, to lodge in probate re^'istry 153 

testators, where two make their wills in one. effect of 160 

tombstone, direction to erect, may be lawfully complied with, 241 

torn, admission to probate of, practice as to missing words, 161 

truB^tees of, statutory prorisions as to survivorship of powers and trusts, 

undue influence, when set aside for, 179 
unsoundness of mind, validity of, questioned on account of, 178 
wills, two, dealing separately with property in England and property abroad, 

practice as to granting probate, 165 
•f Tj' u ^ probate of both incorporated in one grant, 165 
witnesses, Probate Court, power of, to compel attendance of. 152 
writ, action by or against representatives, indorsement of, 330 

service of, out of the jurisdiction, when allowed, 334 
year, executor s, meaning of, 262 
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accidents, conveyance or vessel, on, when notification required, 398 

explosion, caused by, power of Secretary of State to order inquiry, 

f 1 of factory, magazine or store 398 

acetylene, explosive, when an, 358 ° ’ 

alteiation, licence, in terms of, or to premises, procedure necessary, 3G9 370 
ammunition, term, meaning of, 3G2 ooj, o/o 

off decision of, to assent, practice as to, 3G7 

^ 39^ 398’ by the Act, may require matter to be referre<l ro, 

assent, ap})eal against refusal of local authority to, how made, 3G7 

nnti,or- authoritv of, to establishment of new factory, how obtained. 36G 
authorised explosive, detinition of. 358 

Board of Trade, bye-laws as to carriage of explosives, when made bv, 385 

harbours and ships, inspection of, as to regulations respectino* 
explosives, may be onlerctl by, 389 

inspectors, powers of. when acting as explosive inspectors, 39ii 
iail\\a\s and canals, inspection of, as to regulations respeefin'^' 
explosives, may be ordered by. 389 

wharves and docks, may make bye-laws regulating loading and 

unloading of explosives at. 387 

•‘boat. ’ definition of, for jiurpose of Explosives Act, 1875. ..3G0 

bye-laws, carriage of explosives, regulating, wlien made by Board of Trade, 

conyeyaiice of explosives, regulating, powers of harbour authorities as to, 
384, 385 

harbour authorities, of, regulating carriage of explosives, 384. 385 
master, power of. in case of breach of, 384, 385 
jienalties for breach of. 387 

I'Ublic wharf, affecting, how made, 387 

railway and canal companies, of, application of, 38G 

powers of, to make, as to conveyance of 
explosives. 385. 38G 
publication of, 387 

wharf and dock ownei-s may be re-iiiired to make, 38(1, 3s7 
carriers, excm[)tion of. where offender convicted. 39G 
cartridges, tilling of, notice required to be given in respect to, 378 

regulations to be ob>ei ved by occupier of store as to, 378 
packing of. order regulating the, 358, 359 
celluloid, a form of c<'Iiodion cotton, 357 
not considercil an explosive. 357 

chemical experiment, licviice, when not required for m'lnnfacture of explosive for 
pnrjiose of. 3G5 

chief officer of police, ])erson indicated in particular districts for purpose of the 
Act, 3G0 

children, sale of explosives to, penalty for offence, 381 

chlorate mixture, term, meaning of, 3G1 

collodion cotton, in form of celluloid, not an explo‘<ive, 357 

Commissioners of Customs, im[»{)rtation of explosives, powers of, with respect to, 

382 

continuing certificate. guri[)owder factory, of, regulations deemed to form part of, 

371 

when may be lawfully kept under, 374 
lawfully existing,” for purpose of, meaning of, 370 
licence, when (leeinc<l to l)e, 371 

where, obtained before 25th February, 1875. ..370 
new licence, effect of, on, 372 
Secretary of State, power of, to insert terms in, il71 
store in use under, regulations governing, 374 
conveyance, bye-laws as to, when made by Board of Trade, 385 

explosives, of, powers of harbour authorities to make bye-laws 

respecting. 384 

railway and canal companies, power of, to make bye- 
laws regulating the, 385, 38G 
regulations affecting the packing for, 383 
vessel, or, accidents on, when owner or master must notify Secretary 
of State, 398 

costs, objections to new factor}’, of. local authority may order objector to pay, 367 
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EXP LOST VES — continued. 

crime, explosives, use of, for purposes of. 357, 400 

mquiry under Explosive Substances Act, as to, when ordered, 401 
Malicious Damage Act, ISGl, the subject of. 857 
Crown, Explosives Act, 1875. provisions of, not applicable to, 3G3 

explosives manufactured in private factory for the, when exempt from 
provisions of the Act. 803 ^ 

power of, to impose restrictions by Order in Council. 856. 357 
death, explosion, caused by. provisions relating to inquest 8U9 
•• detonator,'’ meaning of term, 802 
draft licence, contents of, 800 

extent of buihling specified in, 867, 308 

particulars to be specified in, when applicable to explosives other 
than gunpowder, 800 ^ 

rejection or approval of. by Secretary of State, 866 
submission uf. on ap|)licalion for new licence, 805 860 
explosion, death caused by. iirovisions as to inquest relatinc^ to ;V)!) 

persons committing acts tending to cause, liability of, to imprison- 

iilC’ll L ft i/*r 

cx|ilosivcs, classes of, 861. 862 

crime, use of, for purposes of. where dealt with. 857 
extension of term to new substances, how ctfected, 357. 858 
forfeded, re(|iiisition of vessel or carriage for iiurposc of disposal of, 

forfdtui'e of. ivlieii court may order additional penalty in lieu of. 

gunpon-dcr. imovisions applicable to, apply to other explosives. 3.j9 
hawking, proliibition of, 88o. 881 * 

His Majesty, power of, by Order in Council, to impose restrictions 
relating to. 8.>6 ^ 

importation of. provisions relating to. 882 

breach of Order in Council, penalty for. 

injury to life or property by malicious use of, 395. 400 
keeping of, in places licen.scd or “ lawfully existiiv ” 364 365 
li>t of authorised, kept at the Home Office. 35S ^ 

manufacture of, in unautlioriscd place, penalty for. 364 

proliibiU'un against, in place other than lawfully 
existing factory, when not applying, 365 
what is included in term, 358 ^ 

meaning of. 357 

packing for conveyance, regulations affecting, 383 

penalty for keeping, in unauthorised place. 305 

placing of. in public place, penalty for. 8:i4 

private use. for. regulations affecting tlie keciiing of. 378. 379 

"^cffec'tarST’/ ‘'‘»t'‘Ority for keeping of. how 

sale of. other than gunpowder, regulations affectine, 381 

to children, penalty for offence, 381 

seizure of. provisions relating to. 392 
Explosives Act. 1875. exceptions from general provisions of. 304 

exemptions from application of. 803 
explosives, legislation relating to, the subject of the. 356 
expressions, detinitions of which are contained in. 359 
local authorities, duty of. under. 390 

ex|)enses of. under, how iiaid, 391 
orders under, effect of, 350 

provisions in. relating to Orders in Council by His 
Majesty, 350 

rockets, wlien not within the, 363 

1 ales, general, contained in. relating to gunpowder factories 
and magazines, 368 

tiadc secrets, rules requiring observance of. provision 
for. 369 ^ 

Exl.lcs,^es Suh.stano.-s Act. 1883. crime, provisiou.s of. relating to. 3.57 

injury to life or property by malicious use of 

explosives, how dealt with by, 395 

outrages, prevention of, provision for under. 

40C * 
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EXPLOSIVES — continued. 

Explosive Substances Act, 1883, proccedinirs under, liow regulated. 401. 402 
f . 1 - ness, absconding, [Kjwer of justices under, 401 

factory, lawfully existing, as to. 350 

licence, oecupieriof factory making explosives into cartridges, when not 
requiring, 3(15 

magazine, and, cliange of occupancy of, duty of new occupier, 370 

continuing certificates, wliere licence granted prior to 
2.-1111 February. 1875.. .370 
determination of licence, regulations affecting, 370 
duty of occupier of. to make .special rules, 3(10 
fees for licence of. liow fixed, 308 
general rules relating to, where contained, 308 
liability of occupier of. for breach of rules, 309 
I’ules te be made and observed in respect of, 308 

store, reconstruction after exiiloiou, regulations affecting, 
39 N. 399 

terms of licence to be observed. 308 

occupier of, for explosives, duty of, when manufacturing new explosive, 
305 

small firework, (lefinitioii ot\ 

meaning of and wliat it includes. 3.-)9 
fees, licence and continuing eeititieates. for. iiow lixed, 390 

to which fund carried, 390 
f<^r. of factories and magazines, how fixed, 3(;8 
local authority, wliere diargeable by. 391 
firework eomposirion.” meaning of term’ 302 
factory, definition uf. 375 
meaning of term. 302 
fireworks, definition of. 3.'>7 

puiiisiinient of persons throwing, in public jilaee, 394 
Ikiating magazines, rules relating tu. whme contained. 309 

tog signals, lieeiiec lor premises where sloreil \>y railway company not necessary, 
304 

iorfeiturc, explosive, of, wlien court ma 3 ' inlliet additional penalty in lieu 

..f, 390 

where liawked, 381 
‘•fulminate,” meaning of term. 301 

(Tovernment departments, exemption of, from provisions of Explosives Act, 
304 

•* gun-cotton.”' term, wliat it incliuh s. 357 

gunpowtler, additional (juantit\' allowed within ratlins of factory where process of 

manufacture ."topped. 3.‘)9 

continuing certifii’ate. when ma}' be lawfullv' kept under. 374 
<'onvcrsi(ai of, into dynamite, where pmhibited. 377 
factories and magazines, general rules relating to, in Exjilosives Act, 
3t;8 

factory, eontitiuingeert ificateof. regulations deemed to form }»art of, 371 
sale of. regulations affecting. 381 
stores, gcjieral rules lelating to. as f<>. .*’73 
rules regulating, suininaiy el. 373 
term, meaning and contents of, 301 

harbour autlioi it ies, power of, to make bye-laws affecting conveyance 

of. 384 

master, powers of, on breach of bye-laws regulating conveyance of 
ex[>losives. 38.5 

liarbuurs ami >hips, inspection of, Iw inspectors of Hoard of Trade, 3S9 
liawking explosives, prohibition of. 38U, 381 
Home (irfice, explosives, autiiorised li>t of. at the. 358 
importation, explosives, of, lieenee, necessary, how gianted. 382 

penalty for breach of regulations, 382 
pmvi'.ions relating to. 382 

gunpowder and explosives, of, wneii without licence, 382, 3S3 
in the building.” meaning of. 359 

•• ingredients.” Home Office meaning of expie.-sion in ease of explosives other 
than gunpowder, 359 

ijupiests, pjovisions relating to, where death caused hy explosion, 309 
jii juifN', accident, where, eausjd by explosion, power of Secretary of State to 
direct. 100 
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•peer., ^ .t scretavv of SM. „ „, m 

‘'"r;;,?X'srKsf '"«■ 

mines, of, powci^ of. when acting under Explosives Act, 390 
persons disqualified from acting as. 388 

remedy for defects in factoriesrnower of, to order 389 
samples, powers of, to take, 388. 389 

uS unauthorised place, penalty for. 3f>.5 

lawfully existing, factories and places deemed to be 3(i4 

TegKl Sf ’ offences under Explosives Act, how 

legislation, explosives, relating to. 3.58 

licence, alteration of on change of occupancy of factory or magazine 370 
amending, when duty of occupier to appiv for'3()9 37o ’ 

appheant for, for new factory' or magi.'i.fk dutSf application, 365 

'il-anting:if.‘3^7 

application for factory, details as to, 365 

breach of, «cts of^ not deemed to bo in, 368 

continuing certificate,’ ami, where obtained before 2:,th Februarv 

187.)... 370 

, . w*hen deemed to be a, 371 

determination of, on discontinuance of business, regulations affecting, 

factory, w'hen not required for workshop. 378, 377 
tecs payable in respect of, how fixed. 388 

importation of explosives, necessary for the, how granted, 382 

explosives, for, when unnecessary, 382, 

local authority, when granted to. for purpose of keeping explosive^ 371 

mtmi'p e.xpIosives, fur, where required, 365 ’ 

piemises, for, wiiere not necessary, 384 ^ 

iSecrefary of State may confirm, 3(;7 

small firework factory, fur. extent of validity of, 378 

how obtained. 375, 378 
person who may apply for, 378 
stole, application to local authorities for, how m«ade 372 
not transferable, 372 ’ ’ 

terms of, observation of. 388 

life or property, injury to, by malicious use of explosives 3J)5 

local authority, appeal^against refusal of, to assent to new factory, practice as 

application to, for assent to new factory, liearing of, 367 

Store licence, how made. 372 ° 

<luty of, to give final decision as soon as practicable 367 
under powers of Explosives Act. 390 
expenses of, under Explosives Act, liow paid 391 
tees, where chargeable bv. 391 
for purposes of the Act. 380 

licence of small firework factory, when granted by. 375 37fi 

ac<nnring a mag,azino, jicwerof, as to, 372 
magazine erected by, not within its jurisdiction, procedure 

payments made to, for use of, how to be applied. 371, 

o i ^ 

magazines of, licence for. when o-ranted 371 
"tTbelenl’S!;;;^ -U'l^orities, when 

powers of officers of. suspecting offences. 393 

procedure on apiilication to. for assent to establish new factory, 

registration of premises under, how effected 374 
ia^ga_zine, factory or. licence for. duly of applicant on ’making application, 
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magazine, factory or store, reconstruction after explosion in, regulations affecting, 

31)8, 31)1) 

local authority, erected by. when without its jurisdiction, procedure 

relating to, 371 

of, when licence granted in respect of, 371 
payments made to, for use of, how to be applied, 371, 


372 


“magazine, ’ term, what is included in, for purpose of keeping explosives, 359 
magazines, hoating, on the Mersev, when exempt from provisions of Explosives 
Act, 303 

jMalicious Damage Act, 1861, provisions relating to explosives, 357 
manufacture, explosive, of, in unauthorised place, penalty for, 304 

place wliere it may be carried on, 304 

prohibition against, of explosives, in place other than lawfully 
existing factory, when not aj)plying, 365 
what is included in term as referring to explosives, 358 
manufactured firework, coloured fire composition, when deemed to be, 303 

wliat is included in term, 302 

master, ship, of, when exempted from liability under Explosives Act, 363 

medicine, nitro-glycerine, when used in, not an explosive, 357 

Merchant Shipping Act, 1>'94, exemptions from provi>ions of Explosives Act 

under, 363 

inspectors of Board of Trade under, when acting 
as ex[)losive inspectors of harbours and .ships, 
:iSP. 390 

Mersey, magazines, floating, when exempt from ])rovisions of the Explosives Act, 
363 

mines, Home Oilice ins[)ectors of. powers of. under Explosives Act, 390 
mixed explosivc.s, general rule' regulating the keeping of. 373 

store for. wlien police certifleate refpiired, 374 
new explosive^, occupier of explosives factory, duty of when manufacturing, 365 

order of council, may ileclare certain substances to be. 358 
factory, or magazine, application to local authority, hearing of, -167 ^ 

assent of local authority to, a|)pIication fur, 307 
licence for, duty of applicant on making application. 
305 

notice of application to local authority, when to be sent 
to adjoining authorities, 300, 307 
objector to, may bo orclcrcil to pay costs incurieci b} 

()bjection, .3iJ7 

nitrate mixture, meaning of, 301 
nitro-comimund, meaning of, 301 

nitro-cotton. guncotton and, as to difference bet werii. _ 

nitro-glvcerine. me<licine, when used in, not considered sin explosive, , 
notice, i'actorv, sis to new, to local authority, time for pub ishing siml seryin„, 367 
loesil siutlioiity. in rc-peet of new fsictory, sis to publiealion 
notices, documents ainl, rc'iuired by tlie Explosives Act, service ot, .U/ 

Explosives Act, under, pensilty for de>truetion of, 3,M 
occupier, sieciilents, dutv of, to notify Scerelsuy of State ‘ ^ 

arbitrsition, matters msiy be ivferred to, on 

dutv of, to make special rules regulating workingof factui} oi magazine, 
309 


faetorv, of, when not deemed liable for brcsieli of provisions of licence, 368 



store, of, special rules may be made by, 373, 374 

wlieii re<iuiriiig si police certiheate, •>< ) 
* 


offences, Explosives Acts, under, 393, 394, 39.) ]»v 357 358 

Order in (.■ouucil, extension of term " explosive to o her ^ ^ ^ 
outrage, Explosive Substances Act. [uovisiuiis of, Je “ \rf 401 402 

l.ruceclings, .vgnlatio.i of, un.lcr " ■ -a ’ 

packing, explosives, of, foi- (anivvyiuiec. regulations aULtliiife. . 

unauthorised explosives, how regulated, 38.^ 
penalties, breacii of special rules, which may be annexu « , • 
penalty, sulditional in lieu of forfeiture, when court ma> oi e , . 
byedaws, for l)ie5ieli of, 38 < 
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EXPLOSI\ ES — continued, 

penalty, aiUhorities, for breach of, regulating the conveyance 

explosives, for hawking. 3S0. 3S1 

to registered premises, 375 

impoitation of explosives, for, contrary to regulations, 382 
manufacture, for. in unauthorised place. 364 

persons committing acts tending to cause explosion, liability of, to 394 
proceeds, and, of forfeited explosives, application of, 397 ’ 

recovery of, incurred under Explosives Act, procedure relating to 395 
sale of gunpowder, for breach of regulations affectino-, 331 
ship, against owner or master of. how enforced 396 ° 

factory, in respect of breach of rules relating to, 376 
stoics, foi bleach of rules regulating the keeping of, 373 

trespass, for. on premises licensed under ExplosTves Act 393 
percussion cap, term, detonator not included in. 362 ^ ’ 

picrates, when explosives, 3 .j8 ’ 

picric acid, explosive, when an. 358 

plan, explosive factory, on application for licence of new, preparation of 365 366 

submission of, to ^ecreta^y of State, how effected, 366 ’ ’ 

police certihcate,for^ looping explosives other than gunpowder, when necessary, 

granting and duration of, 380 
use of, to whom granted. 374 
district, meaning of, for purpose of the Act, 360 
premises, registration of, for keeping explosives, how effected, 374 

prnate factory, explosives for the Crown, manufactured in, exemptions 363 
use, explosives, amount of, to be kept for, 379 ^ 

^ ^'eguhations and restricting the keenin^^ of 378 370 

public place, fireworks, throwing, in, liability of persons for 394 ^ * * 

placing explosives in, liability of persons for, 394 
railway companies, PO'ver of, to make, as to conveyance of explosives, 

P^^uiises for storing fog signals not neccssarv 364 

''orEbJ S oTSSs^^ '' 

registered premises, rules, liability of occupier on breach of 375 

relating to. 375 

registration, fees for. of premises with local authorities 374 

premises, for keeping explosives, of, with local authority, how effected, 

store, of, persons who may effect. 374 

}'T^shops. governing the use of, for preparinc- explosives 377 
rockets, Explosives Act, when not within the, 363 » • 1 > 

rules, factories and >uaga7ines, to be made and observed in connection with 368 
geneial, broach of, liability of occupier of factory. 369 * 

contained in the Act, to wliat they relate, 368 

gunpowder stores, regulating, sum'mary of, 373 
registered premises, relating to, 375 

special, duty of occupier of factory or magazine to make 369 
nature of. 369 ’ 

penalties whicli may be annexed to breaches of 374 
safety cartridges, meaning of term, 358 

fuse, meaning of. 362 

sale, cliildren, of explosives to. penalty for offence. 381 

explosives, of. prohibition of hawking, 38U, 381 

gunjiowder, of, regulations atfecting.'.SSl 

samples, explosives, of. power of inspectors to take. 388. 389 

payment for, when taken bv inspector under the Art 303 
search, power of, liow exercised. 391.' 392. 393 * ’ ” ' 

upon whom conferred. 391. 392, 393 

Secretary of State, applicant for licence may be ordered to pay expenses in con- 
nection with grant, 367 

^®uvc 3 -ance of explosives, powers of, asto, 

tJOUg 

confirmation of licence by, 367 

inspectors, api)ointmcnt of. by, 388 

poyer of, to insert terms in continuing certificate, 371 

rejection or approval of draft licence by, power as to. 366 
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seizure, explosives, of, provisions relating to, 3!)2 

ship, master of, exemption of as to application of Explosives Act. 303 

liability of. to penalty for importation of explosives. 357 
penalty against master or owner of. Itow enforced, 3‘tO 
term, what is included in. d.")!) 
small firework factory, definition of, 37.5, 376 

how regulated, 326 
licence for. how obtained, 375, 370 
who may apply for, 370 

penally in respect of breacli of rules regulating, 370 
store, breach of rules regulating, penalty for, 373 

continuing certificate, under, regulations governing. 374 
expression, meaning of. 372 

factory or magazine, recon>rruetion after explosion. 3H8. 3!iit 
gunpowder, general rules coniaincil in the Act relating to. 373 

rules regulating, summary of. 373 
licence, application for. to local authorities, 372 
cannot be transferred. 372 
mixed explosives, of. general rules regulating. 373 
occui)ier of, how special rides may be'madc by. 373, 374 
regulations concerning tlie coiiNtniet ion and fitting of. liow made. 372. 373 
summary jurisdiction, court of, powers of, as to oft'enees under Explosives Act, 


39; 


.) 


third parties, liability of occupier in rc'^peet of acts of. 396 
“this Act,” expression, what is included in tlie. 3.57. .3i;o 

trade secrets, rules re<juiriiig the obsia'vanee of. made under Explosives Act, 369 
trespas.s liability of per.'ions found on premises licensed uij<ler the Act for. 393 
unauthorised place, new cxplo^ivi-s when not deeincil to be manufactured at an, 365 

penalty for keeping explosives in. 36.5 

vessel, carriage, or, reiiuisition of. for purpose of sale or forfeiture of cxidosives, 
397 

\olunteer Act. 1.^‘63. exemptimis uinler. relating to kei’ping of explosive.s, 363 

water, store, exclusion of. frum. r('gula(ion> atl'eeting. 373 

wharf and dock owm'i-.< Ijyedaws, wliere refpiircd to he made by, 3S6, 337 

public, bye-law.s regulating lotuling and uidoading of eX])lo.sives, how ma<le, 
387 

witnc.ss, absconding, power of justices as to. under E.xj>lo<ive Substances Act. 4nl 
workman, position of. suddenly giving up ids eniplovment in factory or magazine, 
369 

workshop, breach of regulations respecting, liow puni>liable. i{77. 378 

factory licence when not re<]uired in re.^pect of. 376. 377 
regulations guveiming pH'^iaraliou of explosives in. 377 

extradition. 

accessories, liability of. to extradition, 4(t6 

accused, custotly. already in, in any part of llis Majesty’.s dominions, practice as 

to, 426 

evidence may be given and called bv, in ojiposition to extradition elaini, 

412 

{jolitical offence, mav call evidence to show alleged crime to be a. 412, 

413 

appeal, discliarge on refusal of. ln>w m:ide, lift 

htthc/ts ctir/jus, where none in re-'pect of, 116 
arrest, fugitive enininal, of, oti su>pieion. how made, 4n9 
warrant of, as to descript idii of crime in. 4 1 1 

execution of. In'.t 

issue of, procedure relating to. 9*8, 4**9 
backing of wairants, iiiter-eolonial, |H'a<'tice relating t'l. 428. 429 
bail, tugitive criminal, a<lmifianee of, to. proce<iure lelating to, 414 
Briti>li dominions, in-ovisional warrant, i»ue of by magistrate in, 423 

.search warrant, i>sue of. in. 422 

.surrender <*r fugitive <ilfendLMS between, Act g()veining, 11 
possC'sion, ae^juittal of piiscmer returned to. le-relurii of, 130 

application of Extradition -Vets to, 417 . , ♦ 

fueili\e ei'iminal, jemaml or committal (<f, in. piacticc as o, 

when in. warrant of Secretary of Mate not 
Ii 'jUiK'd. IIS 
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British possession, Fugitive Offenders Act, application of, to, 419, 420 

places outside, 420 

judge of, powers of, as to fugitive criminal, 418 
meaning of, 404 

under Extradition Act, 1870. ..417 
prisoner, non-return of, where ordered in, practice on applica- 
tion to discharge, 430 

provisional warrant, issue of, in, practice as to, 429 
return of prisoner to, order for, when made, 429, 430 
surrender of fugitive criminal, requisition for, 417, 418 
trial of person in adjoining, 424 
witness in, summons to, practice relating to, 429 
Channel Islands, Fugitive Offenders Act, extension of, to, 421 
committal, discharge or, discretion of magistrate as to, 414 

warrant of. terms of, 41.5 

conveyance, fugitive offender, of, practice relating to, 423 

Court of Appeal, application for relief to, as a superior court, under Fudtive 
Offenders Act, 1881. .,428 

crime, construction of, for i)urpose of extradition, 407 
extradition, definition of, 40f>, 407 

high seas, committed on, requisition for surrender of criminal, how made, 
4o8 

custody, accused where already in, in some part of His Majesty’s dominions, 
practice relating to, 425, 426 

depositions, power of magistrate to take, in absence of fugitive, 426 
discharge, appeal against order refusing, how made, 430 

fugitive criminal, of, after committal, when ordered, 417 
offender, of, after committal, 427, 428 
order for. 428 

return of on, when order for made, 430 
discharged, meaning of, in treaty of 1872 with Germany, 404, 405 
dominion, meanino: of, 42<) 

escape, fugitive offender, of, liability of persons aiding in the, 424 

evidence, accusecl, nature of, to be given on behalf of, 412, 413 

E.xtradition Acts, as to application of, production of, 410, 411 

guilt, of, primd faci(\ how accepted. 412 

hahpas corpna, on hearing of ai)plication for, 415. 416 

indorsed warrant, how far evidence against fugitive, 426 

nature of, iqion which magistrate must commit fugitive offender, 
426 

expenses, indemnity for. when required bv Home Office, 418 
extradition, accessories, liability of. to. 406 

crime, definition of', 406, 4U7 
definition of, 404 

law relating to, statutory foundation of. 404 
offences included in all treaties, 407, 408 
treaties, with what countries now in force, 404, 405 
Extradition Acts, British possession, application of, to. 417 

Indian Native States, power to make treaties with, not affected 
by, 4 1 8 

fal»e depositions, person making, in any part of His Majesty’s dominions, liability 
of. 42o 

foreign State, application to, for surrender of fugitive, practice relating to, 419 

Home Office by, for extradition of fugitive criminal, 
how made, 418 

Orders in Council applying Acts in, how made, 404 
subject of, when liable to surrender, 405 
warrant, nature and authentication of, 411 
production of, 411 

fugitive ciiminal, bail, to, admittance of, procedure relating to, 414 

British possession, powers of judge of, as to dealing with, 

418 

requisition to, for surrender of, how made, 
417,418 

claimed by more than one foreign State, practice as to, 417 
committal of, practice as to, 414, 415 

or remand of, when in British possession, practice 
relating to, 418 
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fugitive criminal, discliarge of, after committal, in what cases oidered, 417 

evidence of. on own behalf, acceptance of. 412 
foreiirn State, application to. for surrender (»f, jiractice as to, 
411) 

guilt, prinnl far'ip evidence of, necessity for, 412 
identification of. 412 

person never in Germany, but liable to surrender as a. 40.’) 
persons who may be .surrendered. 4 o.”), 40») 

))re\'ious conviction of, how evidenced, 411 
l>rocee<linL^ after apprehension of. 4 ni) 
remand of. power of magistrate as to, 4lo 
removal of, when <langerous to health, 41ii 

shipmaster, liai)ility of, for failure to comi)!}' with order to 
convey, 4211 

surrender of, Order in Council as to, 4"4 

when convicted of offence within English jurisdic- 
tion, 417 

time for surrendering', after committal, 410 

power of Secretary of State to extend, 410 

trial of, 4"‘.) im 

when surremlcred by foreign State, conduct ot, 41.) 

two offences, when cltargetl with, (luty of magistrate as to. 413 

Dnited States of America, application to. for surrender or, 

4 1 11 

warrant for arrest of. in IJritish dominions, how indoised, 421, 
422 

offender, acquittal of. on return to Rritidi possession, re-return of, 4.10 
bail of, power of magistrate as to, 4.1i) 
committal or discharge of. practice relating to, 42. 

conveyance of, i>ractico relating to. 423 

discharge of. after committal, proceilure relating to, 4-. 

order for. when made, 423 
escape of. iiowcr to retake. 423, 424 
evidence against, how taken. 420, 427 ^ 

v.u-pu.. application for, by. practice as to. 4-. 

ma:-MSlmtc,.li.ty of.oriconnnitting, to notify piopei authoiitj, 
pnni.'hnient of, provisions of Courts (Colonial) Jurisdiction Act, 

retimi of. wlicrc .liscliargc.l or aciuitlcl, .-'8 
snrrcn.lcr of. time for, after committa., 4-'. 
trial of, procedure relating to, 424 

where in more tlian one place, 42.) 

Fugitive Offemleis Act, 1831, application of to bnu>^i minions 

* 420 

Channels Islantls, extension of. to. 421 
]>le of Man, extension of. to, 421 
offences, to which Act applies, 421 
i.ersons and offences to wlncli applicable, 41. 

to whom Act applies, 421 
trial, place of, under. 42:) 

Gcr.nany, fugitive criu.inal, person liaMc to extradition to, as a, 1' .• 
goods, magistrate, power of, to impoumi. 41.i ^ 

guilt, evidence of, prhnn neeessirv oi, - 

/if/hri(s ai»peal, wheie none on app it. .il.") 

^ application lor, right of pnsone. 

,luty of the court on heann- an 
fugitive erimimil. ri.gl.t of, to apply tor. j 10 
uffeiider, application lor, V' 

practice relating to application fur, 41 ,; 

ot llio on. I.""- 



how made. 418 

indemnity, when rc<iuircd by. 418 

identity, fugitive erimtnal, of, .(i.', 

illness, prisoner, of, power of magi.stia . 
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S.„., E„„«, ^ 

jurisdiction,’ magis t lat e un 1 ^ f' f o^’ to. ^21 
magistrate, J'scretion of, ,o com^^iSSj^gf 

goods power of, to impound, 413 ® ’ 
junsdiction of, imder Extradition Act 1870 iin 

ss«c? 

offcneo, commission of. on’a jo'nrLrnh'^'‘'f t' '',''"! U1 

” mJl^;?o^J^r;'!e of Fugitive 

* Acts, 410, 4 '''* of applicatioii of Extradition 

Pimcy. Cdrinanuan'.'bj mriSch^shri’‘’r'"^ '"tote. 404 

political offence accuse mV,, ^ extraditable. 407 

ce, .accused may call evidence showing subject of trial to be a, 412, 

previous conncUoul::t^!-,!:^^Z^7f’ , 

provisional wariaut IJritislt evidenced, 411 

’ ^luty of inagisu-ate ^^9 

, , Sr -here fugitive 

States, 404 ’ ' t“’ troni this country belonging to other 

sem'cl^varr p’isl;e''orin'B^ ^3" 

‘Secretary of ytate order 4)f ^ * relating to, 422 

o"reSir::r4?i"" P^-ocIuction 

, . ''' porsi:^."“8 criminal in British 

snpmastei, duty^of on order indorsed on warrant to convey fuf^itive 423 

unal, of. "•';m.^convicted of offence within English jurisdic- 

. , ^.ofeder, of. aBer;:;:!:;:"^:::!:^;::;^^''!^" "" 

cquisition tor. procedure on, 4o^{ 

termcffoffonce.'rS;Sr^l"‘’‘'^^^--^^^ 

time aIlo\vcd after connnittal for, 410 

for, power of Secretary of State to cvtenrl iir 

time, oxtei^r:;; f^^l^ add,.eL‘ir 

410 fiioitive, power of Secretary of State as to, 

fi-nnf ^flcr committal. 410 

trc.at3^\^sfof,^r'aV7irr*r“^’ ‘^^ 

trial, fugitive crimiu.al, of, beforcMnagi.st'raB^^^^^ 

offender, of, pi^i^e'^Sa '4^''°’' 

«4ie,Vn'ff pos'^ossions adjoin, practice relating to 424 

place of. procedure ° ’ 

, to'h:alth of fugitive 

mted .states of .America, application to, for surrender of fugitive, how mad, 419 
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warrant, backing of, inter-colonial practice relating to. t2S. 42!> 

foreign, nature and aiitlicntication of, 41 r 

production of, 4 1 1 

indoi.seinent of, person.s autlioriseil in Ib'itish dominion'; to male ■, 421 422 
of arre;^t. British dominions, in, rffootivcncs< of, when duly indorsed. 422 
crime in, dclinition of. 411 
execution of, 4«ill 
form of. 40') 

i.«.sne of. procedure relating to, 4oj!. 40;) 
where Mot necessary, 4n[) 

conunitlal, illtios of prisoner, power of magi.strate to varv, in case of, 

415 ' ’ 

terms of. 415 
surrender, form of. 4 1(1 

issue of, to whom directe<l. 4B; 

provi>ional, in British po^'e'Siun. practice lelatim: to i'-ue of. 42'J 
witnesses, evidence, how compelled to give, 414 

of, duty of magistrate as to taking of. 415 
liabilif}' of. in Briti>h dominions, for <lis(>lje<lieni‘e to summnH'. 421t 
summons to. in British j)0.sscssions. j)raetice relating to, 42h 
testimony of. procedure relating to obtaining. 414 

FACTORIES AND SHOPS. 

abstract. Factory and \\'orkshop Act, ]!)ol. of, a.s toatli.xing to tenement factories 

52b 

[irovisions as toalbxing to premises, 
52b 

accident, cause of. investigation into, 472 

investigation and report by certifying surgeon, i.ri)visions as to, 475 

of cause of, by Home Otliee, 474 
machinery, provision.s for fencing, to prevent. 4b 1 
notice l»y actua! employer to occupier, provisions relating to, 475 
of. ])Vovisions for, 4 72 

age, childien, of. .subject to em])lovment. 1S7 
proof of. 554 

agreements, rejidations, outside, when of no effect. 4.s.5 
air space. ad<liti(mal, wliere required by order of Secietarv of State, 4 4s 
apprentice, worker for liire. when a, for purposes of the Act. 445 
arbitrations, provisions for, where ditferences arise between owner and council as 
to providing lire escape. 4011 
area, factory or workshop, of, definition of. 443 
‘‘article,” term, ship not included in. 458 

articles, payment for. made by person at his own house, provisions as to, 51b 
artificers, term in hosiery trade, what it includes, 524 
automatic imlicaior, marking of, provisions relating to. 512. 513 
bakehouse, underground. j)rovisions regulating. 4511. 4bb 
bakehouses, eonstruetion of. regulations atfeciing, 45s 

employment of mule jierson over sixteen in. juovision as to, 5i»4. .505 
factory itispector or district council, proeeeiiings by, as to. 4511 
meaning of. 4 10 

occu[)aiion of, provisions as to, 458 
painting and limewashing, provision for, 458. 151) 
penalties atfecting breach of regulations occurring in,’ 458 — plo 
retail, provisions relating to, 4bn. ibl 
sleeping places, regulations as to sefiaration of, from, 4511 
underground, control of, when in Jamdon. liiU 
“ Bank holiday,” expression, meaning of, 41b. 417 
blast furnaces,” meaning of. 4311 
‘‘ bleaching and dyeing works,” meaning of, 138 

Board of Trade, boiler explosion, composition of court investigating cuum; of. 475 

investigation of eanse of, by. 475 
notice of. must be sent to. 4 74 

“ boiler,” definition of. 174 

explosion, investigation by Board of Tr.ade. 475 

notice of, to Board of Tjade, 474 
provisions relating to. exceptions from. 474, 475 
boilers, steam, provisions regulating tlie construction of. 4b7 
“ book-binding works.” meaning of. 4311 
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bottle-washing works,'’ meaning of, 440 
building, “constructed,” is being, when, 486 

factories and workshops, separate, when contained in same 443 

pait of. constituting a factory, exclusion of, from Act 444 
V IS included in, 485 ’ 

buildings generally, where regulations apply, 485, 486 

provisions and regulations governing, 488 4S4 
Kyrn 1 ^egulations applicable to, where under construction 4S5 
bye-laws, chimney shafts, as to, power of local authority as to’ 473 

cab yard, woriJhTe.’ wh^n Hir" ^^0 

‘ carpet-beating works." meaning of, 440 , 

cartridge works," meaning of, 48!) 

certificate, birth, of, for purpose of employment, fee for. 489 

'Smss ®'“P’oy“ent in factories, provision as to, 

false, penalty in respect of, 534, 535 
. escape, for proficiency of, 468 
ceitifying surgeon, appointment of, provisions as to, 530 

fees of, how payable, 531 

Poor Law medical officer, when acting as 531 

lender Factory and Workshon Arts 530 
crrhoran, proceedings cannot be removed bv, 536 ^ ^ ^ 

chaiitable reformatory or institution, application of the Acts to. 44.3 

provisions relating to, 508^ 309 

ch^ inspector, separate branches as flXS^D^aS'of ly, 443, 

liability of parent of, employed contrary to Act, 534 
1 rnT* moving machinery, regulations affectin^^ the 465 

certihcates of birth relating to, for employment purposes, how obtained, 

continuous employment of. provision as to 491 
employment of, age limit. 4,s7 

general restrictions as to, 496, 497 
to4i)Tm "■ 0 ''k''hops, provisions relating 

outside factory or workshop, provisions as to 494 493 

"'hen deemed contrary to the Act, 4% 

hours of cmplojTuent of, generally, provision .as to. 491 

in non-textile factories .and workshops, pro- 

Vision as to, 493 ^ ^ 

inspector of factories, power of, to require certificate of fitness 489 
provisions as to heavy work by. 487 ntness, 4hJ 

chimney shafts, bye-laws, power of local authority to make 47-') 476 
cleaning machinery, provisions regulating the, 466 467 ’ 

cleansing, exceptions relating to, power of Secretary of State as to -198 
c oak room, provision of, in cotton cloth factory 4!^ ’ 

Closing order, contents of, 511 

exceptions relating to, 511 
local authorities who have power to make 512 
penalty for non-compliance with. 511 
procedure relating to making of, 511 

Secretary of State may cause local inquiries as to, 512 

power of, to revoke, 512 

com, .,8.., ><•. »“ 

contract, definition of, 516 

payment of w.ages, for, other than in coin, illecalitv of 313 
contractor, home work, restrictions regulating, 461, 462 
contributory negligence no answer, in what cases, .332 
conviction, proof of, for offence under the Acts, 336 
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cotton cloth factories, artificial humidity, notice as to, !.')(). l .’>7 

cloak room, provision of, 4.'>7 
luimidity, limits of, l.-jd 
penalties for hreaclt of regulations, 
provision of tlicrniometer in, 4.~)7 
ventilation of. 4r>7 

wliitewas!»ing roofs of, ])rovision as to, l“i7 
county court, provision for contribution between owner and oc 
escape, power of, as to, 4(»9, 470 


occupier as to fire 


escape, power oi, as to, toy, t/u 

creameries, hours of employment and times for meals, provisions as to, -*07 
Crown, factories and workshops of, application of Act to, 444 

juriMliction of inspector." as to, 444 
•• current coin of the realm.” definition of, .Md 
cutlery, grinding of, regulations affecting. 4(»d 

dangerous raachiiieiT, prohibition of use of, on complaint of inspector, 471 
death, notice of, from accident in factory or workshu[i. provision as to, 473 
defendant, style of, provision as to, oHo, 
disease, infectious, notification of, under Factories Acts, 4(12 
diseases, notification of, in dangerous and unhealthy industries, provisions as to, 
476 

district council, duty of, to keep r(’gi>ters of worksliops, 527 

work>hops, unhealthy, power ot, as to, 450 
dock,’* definition of, 483 

docks, provisions and regulations relating to, 4S3, 484 
documents, service of, for [>urposes of the Acts. 536 
domestic factory, ciiildren, hours of employment of, in. 494 

definition of, 441 

young person, hours of employment of, in, 4','4 
workshop, ehiidren, liours of employment of, in. 4‘J4 

definition of, 442 

premises used as a, when not within the Act, 44- 
young person, hours of employment of. in. 494 
doors, factories ami workshofts. of, provi.^ions relating to construction of, 4 <0, 4(1 
drainage, floors of factories ami workshops, provi-dou for, 4o2 
laundries, of, regulations affecting, 461 

” 'iry cleaning w'orks,” meaning of, 440 . 

dveing, bleaching, and, when overtime may be worked in coniic<-tion witli, oOl 

works, continuous employment of women and young i.ers(uis in, penod 

of. 491 

•’ earthenware works.” meaning of, 438, 431) 
education, children, of. persons responsible for, 489 
•• electrical stations," meaning of. 439, 440 _ ^ 

employer, conditions of employment by, when illegal, .c3, .j_4 

exempt conviction of actual offender for offence against Truck 

(--oidi-nvening ju-ovisions of Truck Act, a23 

“ rmployers,'’ hosiery tra«ie, in, tenn. what it includes. .>24 , __ .. , ■•,(,•{ 

employment between 9 a.m. and 9 p.m., power of ‘ ' ‘ d- '/j, 

children, of, in factory, fitness for, provisions relatin^ to, 4bi, 

condition of, when illegal, .)23, .>24 

continuous, when deemed, 446 

definition »)f, within meaning of t lie Act, 446 
evidence of, what is tleemcd to be. 533 

holiday, on, effect of, 49(5 . 

inside and outside on .<ame day. provision as to. .>0« 
night, of voung person of fourteen, provision as t- aOL oUJ 
outside ami inside on same day, provision as to, .»<'8 
period of, for women and young persons. 4.^0 
remuneration, and, iirovisions relating to, 4o< 

Sundays, on, wlicro not j period of continuous, 

woman or young person, oi, m textile i< c i 

490 

escape, fire, from, provisions relating to means of. 46( , 168 
evidence, crajiloymeiit, of, what is deemed to he. a. . 
explosions, boilers, in, notice of, to Board of J lade. > 

factories, employment of children in. provi.sioiis le a 1 o i 

overtime allowed, in, when driven by water, M 
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actones, workshops, and, statutory provisions relating to weights and measures 

as applied to, 514 Pleasures 

factory, area of, definition 

Crown, application of the Act to 444 

I”"*” “ >• "«>« •!. 

iDSheciw'bS'”"* bobstruetion of, 470. 471 

overciowdmg of. provisions relating to, 447 

phcerwiHW of' provisions as to, 44'J 

places uithin meaning of term. 441 

separate buildings, when composed of 444 ' 

textile or non-textile, may be, 455 

vSSo^n°of‘’nr=®'°“'’ i’^'’‘‘‘bition of use of, 471, 472 
^eniuation ot, provisions as to. 450, 451 

^^orkshop, and, drainage of, provision ftir, 452 

dut>M.f occupiers to make returns of persons employed, 

piovision of sanitary convenience in, 452 
piOAisions lelating to keeping of general re'^'istrv 52 > 

Factory and Workdmp Acr' u'iH f “a”'fcnance oh 448 

M» pen.,,,, i, ro.jirS'.H'i *“ 

proviskms, 510*^^ Jind employees of shop, when exempt from 

fees, certifying surgeon, of, how payable, ,731 

encing, gnnd.ng ^machmery, of, in tenement factories, reg.dations affecting, 

machineiy, of, regulations as to, 454 
fines, accumulative, limit to, 585 

finishing,” yarn or cloth, meaning of, 488 

fire, escape from, provision of means of, 457 468 

hre escape, .'»'bitnUion, provision for, where owner and council differ in opinion as 

bye-laws regulating provision of, iiower to make, 47(i 
\^ne^ and occupiei-, contribution between, as to, 4(J!l, 470 
proficiency, of, certificate to be given for. 458 
provision of, to old factories and workshops. 458, 450 
f^v . r 'vhere interfering with third party rii^hts, 459 
fish and fruii f^ictory, application of provisions relatioir to, apply to 470 

- Of, by artificer, 724 

glass works, em^ployment of ^n, ale person of fourteen years, provision as to, 703 

-'harhnnr^N^'^®'''' in. regulations as to fencing, 4G7, 4fiG 

narboui, meaning of term. 484 

‘‘ hat works,” meaning of. 440 
i " deemed to work for 445 

b:b'*s,-£”r.7h!:r„:; 

home uork, classes of work subject to provisions of Act 4G1 4G2 

;s,Kr,“7:UMi5” 

hosiery trade, “artificers,” term, what it includes. 524 

“ employers,” term, what it includes in, 524 
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hosiery trade, frame or machine used in, improper use of, provisions as to, 524 

penalty for breach of provisions relating to, 524 
provisions relating to payment of wages in, 524 
hotel, shop, when within the detinition of, 510 
hours, change of, notice as to provisions relating to. 497 
children, of employment of, provisions as to. 491 
creameries, of employment in, provision as to, 507 

employment of, childi'en, of, in non-textile factories and workshops, pro- 
visions relating to, 493 
notices, fixing, provisions as to. 495 
Saturdays, on, in factories and workshops, 490 
women and young persons, of, 490 
shops, of employment in, where persons under eigliteen, 509 
women and young persons, of employment of. in non-textile factories and 
workshops. 492 

women’s workshop, of employment in, 493, 494 
humidity, artificial, notice as to, 456. 457 

limits of, in cotton cloth and humid factories. 456 
water, provisions as to, used for producing, 457 
importation, matches, of phosphorus, provisions forbidding, 479 
incomplete process, overtime, where allowed in case of, 500 
infectious diseases, notification of. under Factories Act, 462, 463 
information, time within which, must be laid, 535 

iiKjuest, death, where, b}' accident in factory or workshop, provisions as to, 474 
insanitary bakehouses, penalties alfecting, 459 
inside, outside, and, em[)loyinent on same day, provision ns to, 508 
inspector, child, certificate of fitness may be required by, 489 

factory and mines, of, duty of. to enforce provisions of Truck Act, 519 
local authority in default, when, power of, 455 
obstruction of, penalties for offence, 530 
powers of, 529 

to enforce jzrovisions of factory Acts relating to public 
health, 454, 455 

proceedings, how authorised to conduct, before magistrate, 530 
inspectors, appointment of. by Secretary of State, 527 

London (iazetto, appointment of, to be published in, 528 
persons debarred from becoming, 528, 529 
special provisions as to powers of, in case of institutions, 529 
institutions, charitable or reformatory, provisions relating to, 508, 509 

inspectors, special provisions relating to poweis of, as to, 52!> 
medical otlicer of, appointment of, as certifying surgeon, 531 
iroa mills,” meaning of. 439 

Jewish factories and workshops, provisions relating to. 508 
factory, when not considered open for traflic, 508 
judicial notice, regulations in force relating to factories and workshops to receive, 
482 

justices of the peace, disqualification of, from hearing charges under the Acts, 538 

to hear case under Truck Act. 519 

lace factories, em[)lo 3 ’ment of males above sixteen in, provision ns to, 504 
warehouses, meaning of. 44t) 

laundries, alteration of time of commencing and ending work in, provision as 

to, 604 

drainage of floors of, provisions relating to, 452 
overtime employment in, provisions as to, 198, ,501 
temperature, ventilation, and drainage of, regulations affecting, 461 
lavatories, provision of, in certain trades, regulations as to, 477 
“letter-press printing works,*’ meaning of, 439 

light, use of artificial, as to special order relating to modification of air space, 
448 

Iimewa.shing, jzainting, and cleansing of factories, worksliops, and workplaces, 
provisions ndating to, 449 

local authorities, clo>ing orders, who have power to make, 512 

medical otficcr of health under, duty of, as lo workshops, 528 
powers of, under the Acts. 527, 528 
shop hours, duty of. as to, 528 

authority, chimnc}' shafts, bye-laws as to. power of, 475, 476 

inspector, power of, in default of, 455 

power of, to compel provision of sanitary convenience.s, 453 
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local authority, shop, to make closing orders as to. power of 510 511 
lucifer-match works,” meaning of, 459 ^ ^ 

machinery, cleaning of, in motion, provisions as to, 466, 467 

definition of, 446 

fencing of, regulations as to, 464 
persons liable in respect of, 533 

r.r^i -v *‘cs^i‘ictions regulating, 465 
prohibition of use of, when dangerous. 471 

running-out spaces, provisions relating to 465 

n.an..al labo^ 

manufacturing process, what is, 490 ’ 

matches, provisions relating to manufacture of, 478 

^ importation of phosphorus, provisions against 479 
meals, creamenes, provision as to time for taking, in, 507 

pro“s as®^"o irr**' Secretary of State as to, 505 

tiovisions as «.room where manufacturing process is carried on, 

^°'’chird2r4l!5,'4% 

regulations as to the taking of, in certain trades. 477, 478 
restrictions as to the taking of, power of the Secretary of State as to, 478 

QimnUor,«r^ 1 . , t^iles to wliich it extends, 478 

simultapous rule as to, where not applying, 505, 506 

time ^‘“owed ^^^^men^ and young persons in non-textile factories and 

*^^56 of fish and fruit preserving, 506, 507 
times allowed for, where employment in textile factories and print works, 

medical officer of health, duty of, as to workshops, 528 
men s workshops, description of, 443 

“metal and india-rubber woiks,” meaning of, 489 
mill gearing, ’ expression, meaning of. 446 

"T’ provisions as to night employment of male over sixteen, 503 

night, expression, meaning of, 446 

night work, male persons of fourteen, by, provision as to, 501, 502 

nevvspapers, on printing of, provisions of employment of male person 
of sixteen, 503 ‘ 

non-textile factories or workshoiis, in, by male persons of sixteen 
provisions as to, 502 ’ 

non-textile faemries and workshops to which piece-work regulations apply, 513 ^ 

factory, definition of, 437, 438 

. . . , P^Jices coming within definition of, 437, 438 

notice, accident, of, from actual employer to occupier, provision as to 473 

provision for, 472 

boiler explosions, of, to Board of Trade, provision for, 474 

death, of, from accident in factory, provision as to, 473 

factory, of occupation of, to inspector, 525 

overtime employment, as to, provision relating to, 497 498 

shop^ exhibition of, in, referring to provisions relating to employment 

notices, fixing of, regulating number of persons cmplo 3 ’ed, 448 
hours of employment, fixing, provisions as to, 495 

notification, diseases, of, in dangerous and unhealthy industries 476 
nuisance, workshop, when deemed to be a 454 ’ 

occupier, comlitions, uot ice of change of, of employment, by, how given 4951 
definition of, 447 

duty of, to assist inspector to carry out Ids duties, 530 

give notice of change of hours. 497 
exemption of, when actual offender found, 534 

liability of, for Mn-return of jicrsons employed in factory or workshop, 

to_penalty by way of compensation in case of death or injury, 

person deemed to be. 4S5 
returns of per.sons employed, duty of, as to, 525 
offence. Truck Act, against provisions of, liability of offender. 518, 519 
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offences, penalties with their consequent, reference 
other mechanical power,” meaninic of, 43() 


to, 53(5 


P^vlsion as to, 508 


■ . ' 1 VtCt > , 

outworkers, list of, provision for supply to aut 
overcrowding,” definition of. 447, 448 


lorities, 4G3 


workplaces, 


co- 


prohibition of, 447 

overtime, ayeini; and lilcachiner, u-lieii allmvcd to be worked in trades of 501 
emplcnment m laundries, provision as to, 498 ’ 

notice as to, provisions relatini: to, 4!)7, 4!)8 
ineoniplete process, where allowed in case (if oUO 
laundries, wlien may be worked in, 501 
perishable goods, wlicre allowed in case of, 500 

press of work, for, provisions relating to, 498, 499, 500 
ounei, meaning of expression. 447 

f factories, of, for breaclies of reeulation.s 532, 533 

p^ lilting, liuiewashing and. bakehouses, provisions affecting, 458, 459 

cleansing of factories, workshops, and 
provisions for, 449 
pa[)cr mills, meaning of, 439 

staining work-s nu-aning of, 439 
“ parent,” definition of. 445 

pt-^nalty where child emplo3vd contrary to Act, 534 
offcnee committed against Truck Act by 

penalties, bakehouses, for breach of regulations affecting. 458. 459 4(10 

closing order of shoi), for, non-compliance witli, 51 1 ’ 

of, in ease of death or injury, 531, 532 
Contravention, for, of provision for atlixing abstract of the Act. '523 
cotton cloth factories, for breach of regulations as to. 458 

employer, liability of, for eontraveiitiou of regulations of Truck Act 518 
eiiijiloyment tor. of person coutrar}’ to the Act, 533 ’ 

of children, for, contrary to provisions, 493, 497 
baciory or simp, where not ke()t in conformity with Acts, 531 
talse certiHeate, entry or declaration in respect of, 534, 535 
Imsiery trade, tor breach (jf provisitjiis relatiia; to, o24 
list of outworkers, for neglecting to supply, 433 
non-eompliance with regulations of the Act, for, 482, 483 
non-return, for. of nurnljer of persons employed, 523 
notice, in delault of, as to accident or death. 473 
obstruction, for, of inspector, 53o 
occupier of shop, when exempt from, 509 

piece-work in textile factory, for non-eornpliance with provisions, 513 
regulations, for not posting or for pulling down, 482 
shoj). where person employed in, conti-ary to firovisions, 509 
steam whistle, for u.se of, without sanction, 175 
percussion-cap works,” meaning of, 439 
perishable goods, where overtime^iiay be worked in case of 500 
per.sons, maciiinery, regmlations restricting passage of, near, 435 

provisions against employment of, in dangerous and unhealthy trades 478 
piece-work, application ot regulations as to, trades to vvhieli extended, 513, 514 

particulars of work and wages, how publislied, 512 
penalty for non-compliance witli firovisions relating to, 513 

piece-workers, particulars of work and wages of, duty of occupier of textile factory 
to publish, 512 *' 

“ pit-banks,” meaning of, 440 

press of Work, overtime, provisions for working, for, 498, 499, 50t) 

print works, continuous employment of women and young persons in, period (jf, 

4 1 

meaning of, 138 

proceedings, magistrate, before, conduct of by iinpcctor, provision for 530 

pnjcedure under tlie Acts, 535 ’ 

process,” expression, what it ineluile^ 447 
“quarries,” meaning of. 44(» 

factory or worksiiop, in, regulations applicable to, 

4ot^, 487 

railways, provisions and regulations relating to. 483. 484 
reformatories, charitable, and, institutions, application of the Act to, 445 

provisions relating to, 508, 509 
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registers, duties of occupiers to make entries in, respecting employment 497 498 

geneial, l^eeping of, by occupier of factory or workshop, 525 

14.- ^ ’ ^seping of, by district council o27 

regulations, agreement outside, when of no effect, 488 ’ 

application of, to wliat persons, 482 

buildings under construction, to, application of, 485 

non-compliance with, penalty for, 482, 483 

penalty for not posting or for pulling down, 482 

punted copies, as to posting of, in conspicuous place, 482 

*^'485^487*^ with a factory or workshop, applicable to, 

special rules, and, procedure relating to the making of, 481 

relajing to dangerous trades, where now in force 
479 — 481 ’ 

to receive judicial notice, 482 
retail bakehouse, provisions regulating, 460, 461 

returns, charitable or reformatory institutions, as to, provision for 527 

running out spaces, provisions lelating to, 465 
safety valve, steam boilers, in, provision as to, 467 
sale, phosphorus matches, of, provisions forbidding. 479 
sanitary convenience, cleansing of, provision for, 453 

factories, in, provisions relating to, 452 

local authority, power of, to require owner or occupier of 
factory to provide, 453 

^ ^ j , special provisions relating to, 452, 453 

oaturday, hours of employment on, provision as to, 490 

substitution of another day for, power of Secretary of State as to 

507 ’ 

„ ff 14 - ^ "'here occupier of Jewish persuasion, 508 

scaffolding, structures that may be a, 486 

seats, shops, in, regulations affecting the supply, 463 

Secretary of State, application of piece-work regulations to other factories bv 

order of, 513, 514 ' ^ 

closing order, power of, to revoke, 512 

orders, power of, to institute inquiry as to making of 
512 ^ 

t * ft ^ power of, to extend classes of, 473 

exemptions from provisions of Truck Act, when made by, 523 
humidity, limits of, power of, as to, 456 ^ 

inspectors, appointment of, by, 527 

allowing, to be worked in certain 

C&S6Sj OvU 

power of, to except certain factories from cleansing provisions 

449, 4o0 ’ 

extend provisions as to employment of children to 
workshops and domestic workshops, 488, 489 
make special exceptions as to conditions relating 

to factories and workshops, 498 
orders as to emplo 3 'ment between 
and 9 p.m., 503 

*^^478 ^ fnkmg of meals in unhealthy factories, 
rescind sjjecial orders, 498 

legulations b}’, making of, procedure relating to, 481 
* ^4?9*T80 ^V/i dangerous and unhealthy trades, 

,, . . ■ventilation, power of, to prescribe standard of, 451 

self-acting machinery, provisions as to, 465 

separate branchy, power of inspector and Secretary of State as to treatment of, 

buildings constitutingthesamefactory or workshop when 444 

expression, meaning of, 484 
shipbuilding v^ards, meaningof, 440 

shop, closing order, power of local authority as to, 510 511 
definition of, 510 ^ j » , i. 
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provisions relatini^ to, where not ai.nlyinir, ’olo 

S lops, hours of employment in. where persons under eif^htecn j 09 
seats in, provisions relatinij to -PiS ^ ’ 

shop dubs, membeivship of, as affectin- a condition of employment 523 524 
slush, removal of, provision for, from tenement factory 452 ’ ’ 

special orders, laetory and Workshop Acts, hoiv made 527 
Steam boilers, construction of, provisions as to, 467 

exemptions from provisions relating to 467 
j^aufre, provisions rolatini^ to, 4t;7 ’ 

whistles, penalty for use without sanction. 475 
provisions as to use of, 475 

summons, ofifence a.Luiinst Truck Act, for. service of, 5i:t 
bundays, persons not cinployahle in factory or wnrksliop on 490 
suri^eon, investigation and report i>y. as to accident or death* 47:4 
temperature, decisions relating to. 440 

factory or woiksliop. provisions as to maintenance of, 448 440 
laundries, of. provision as to, 461 

thermometers, order as to provision of. in factories, 449 
tenement factories, grinding carried on in, reijuirements as to fencing, 465 466 

meaning of, 441 ’ 

owner, liability of, in cases of breaches of regulations, 
532, 533 

provisions relating to the affixing of abstract of the Act in, 
526 

slush, removal of, from, provision as to, 452 
unhealtliy and dangerous, prohiliition of use of, 472 
workshop, detinition of, 442, 443 

textile factories, continuous employment of woman or young person in, limit 

of. 490 

definition of, 436 

five hours’ spell, provisions as to, in certain, 505 
places coming within definition of, 436 
tlicrmometer, cotton cloth factory, provision of, in, 457, 458 

provision of, orders for, in factories, 4-19 
records of readings of, jirovisions for keeping, 458 
time, proceedings, for commencement of, 535 
running of, in continuing offence, 535 
tobacco factories, meaning of, 439 

trade secrets, disclosure of, penalty to which worker liable for, 513 
Truck Act, conviction iimicr, not quashed for want of form, 519 

inspectors of factories and mines, duty of, to enforce, 519 
justice of peace, when disqualified to licar charge under, 519 
offences against, liability of persons committing, 51S 
provisions of, 514 — 524 

underground bakehouses, control of, wlion in London, 460 

provisions as to, 459, 4<)() 

unhealthy, dangerous, and, trades, restrictions as to employment of persons in, 477 
ventilation, cotton elotii factory, provisions relating to, 457 

exceptions relating to. power of Secretary of State as to, 498 
exjiense of, provision for apportioning, between occupier and owner 
of factory, 451 

factory, workshop, and workplace, of. provisions as to, 451 
fan, provision for, in certain places, 476 
laundries, provision as to. 461 

Secretary of State, power of, to prescribe staiulard of, 451 
wages, agreement as to expending of. illegality of, 515 
current coin, where not jiaid in. recovery of, 517 

in. definition of, 516 

deductions, exemption from provisions of Tnn^k Act, 523 

recovery of wrongfid. 523 
where lawful, 520 — 522 

goods in lieu of, employer has no right of action or set-off as to, 518 
hosiery trade, payment of, in. provisions as to. 524 

occupier of textile factory, duty of, to publish particulars of rate of, ■»12 
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wages, payment for articles made at workman’s home, when a payment of 516 

of, contract for, when illegal, 515 Payment or, 5ib 

in advance, provisions relating to, 516 
regulations affecting, 514, 515 
warehouse, store, when not a, 483 

water-driven factories, when overtime allowed in. 501 
gauge, boilers, in, provisions as to, 467 

“ wcek"”?xl;rSii:n° mtlS'S 

"■Skshops,Tf ’ to factories and 

wet-spinning, persons employed in, provision as to 477 
wharf, definition of, 483 

whitewashing, roofs, of, of factory, provision as to, 457 

woman, conUnuous employment of, or young person in textile factory, period 
definition of, 445 

employment of, after childbirth, provision as to, 487 

outside factory or workshop, provision as to, 494 , 495 
^ when deemed contrary to the Act, 496 

working of, near moving machinery, regulations affecting the, 465 
workshop for, hours of employment in, 493 494 

'™rrkslSr 49 r‘'’°“’ employment of,’ in non-textile factories and 

women’s workshops, description of, 443 
“workhouse,” definition of, 440 
“workman,” definition of. 516. 517 
“workplace,” definition of, 445 

light, modification of provisions relating to 448 

overcrowding, provisions relating to, 447 ’ 

painting and limewashing, provision as to, 449 

ventilation of, provision as to, 450, 451 

workshop, area of, definition of. 443 

Crown, application of the Act to, 444 

dangerous and unhealthy, prohibition of use of 471 47 ^ 
definition of, 441, 442 > » < 

district council, power of, as to unhealthy, 450 
doors, regulations affecting construction of, 470 471 
enforcement of requirements. 454 ’ 

light, modification of provisions relating to 448 
nuisance, when deemed a, 454 * 

open air, not excluded from definition, 443 
overcrowding, provisions relating to. 447 
painting and limewashing of, provisions as to, 449 
separate buildings, when composed of, 444 
ventilation of, provision as to, 450, 4.51 
women’s, hours of emplovment in, 493 494 

young person, employment of, wheii deemed contraiw to the Act 496 

ex[)ression, meaning of, 445 ’ 

working near moving machinery, regulations affecting, 465 
FAMILY ARRANGEMENTS, 

acquiescence, long continual, wlien not supported as a family arrangement 544 
actions, costs m, to set aside or vary family arrangements, practice L to 552 
family arrangements, to set aside or vary 552 
advice, agreement entered into under erroneous, not sunnorted 54 S 
separate, how obtained, 551 ’ 

agreement, binding, to be. must be concluded between parties 544 

'-j. ■" s'" "i> 

agreements, supported, where, as family arrangements, 541 542 
‘‘“s“S;tl 1 'T 4 T'’‘ will of, when 

''tmny, relinquisbing interest in 
charge, settled estates, on, when not supported, 543 
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ch.Mron, interests of, attitude of the court as to, in considering arrangements, 

co-heiresses, division of property between, when supported oP’ 

e3rn Land Acts, under, wi.L. family arran-^ements a 553 

compiomise, chnm. of, to estates, when not supported, 513 ^emeDts a. o53 

chvisioM of properly by family l,y way of. when supported, 542 
doubtful 1 ights, of, when a .sufficient consideration, 547, 548 

consirlerntm lesiduary legatees, by, when not deemed conclusive, 548 
consideration, concurrence of another member of same family as between two 

paities, when a .surticient, .“jIS 

family aiTam^ements. for, wlien inquired into, 547, 548 

^7^***^*'^*^*’ tamily arrangements in what ca.ses, 541, 542 
costs actions, of, to set a.side or vary family arrainrements. practice as to 552 
court, considerations giving weight to decision of, as to arrangements, 54 g’ 547 
family arrangements, attitude of the, as to 546 
covenant to settle, supported, when, as a family arrangement, 541 
creditoift, family arrangements, wiien set aside as void against, 551 

provisions for, in family arrangements, 551 
deed, rcctilieation of, what must be shown in order to obtain, 552 
disability, piivty under, how arrangement usually made, 545 

anlugemen^'s^ 

drunkenness, effect of, family arrangements, 548 

o.M parties to arrangement addicted to, care to be taken as to, 549 

e\idence. arrangement, of, when course of <lealing strong 544 

execution, agreement, of. when not by all parties, not supported. 544 

family arrangement, of, effect where party not .si/i jurist 546 
e.yravagant son exclusion of, from his interest, when supported, 547 
“ family,” meaning of, 540 

family arrangement, action to set aside or vary, as to, 552 

adoption of, must be by ail parties, 546 

compound settlement under Settled Land Act.s, when a 
553 ’ 

consideration for, when inquired into, 547, 548 
contents of, must he reasonable, 548 
court, attitude of the, as to, 546 
cretiitors, provisions for, in, 551 

when set aside as void against, 551 
deliriition of, 5IU 

effect of, on tenant for life under Settled Land Acts, 552 

553 ’ ’ 

execution of, wliere party not .sjt} juris ^ 546 
formalities to be observed in, 544 
implied, when not, 544 

misrei>resentatii)n, effect of, to render voidable, 550 

non-disclosure, effect of, on, 550 

parties, who may enter into a. 544, 545 

persons not parties to, when benefiting under, 545 

principles governing, 510 

solicitor, provision for, how viewed. 551 

requirements of, to Ijc enforceable, 548 

solicitor, family, duty <if, in giving advice, 551 

separate advice, when necessary. 551 

son, extravagant, exclusion of. from, when supporteil, 547 
to what term applied. 540 
transactions not supported as. 513, 514 
voidable, in wliat eases. 54J». 550 

on account of ignorance of party, when, 550 
Voluntary, wlien not, under 27 Eliz. e. 4. ..548 
fciniily cstfitcs, rcscttlcnH*nt of. for fallnM’ s wli^n not supported, o43 

solicitor, arrangement for benetit of. as to. 551 
duties of. in advising, 551 
eniploynient of. by scjiarate parlies, 551 
heir, agreement by. to give up property, wlicu .set aside', 514 

husband and wife, agreement bctwee-n.'as to pavnieiitof liusbands debts, inference 
to which subject. 5-15 

ignorance, elfeet of, on family aiTaug«‘inents, 518. ,750 

family airangemeiil. when voidable on account of. 550 
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when supported, 541 

influence, gencrallv i„ nrr! under arrsn.sements, 545 

mre, tal i, f , ^ arrangements, rules ai,plicable to, 549 

intestacy. agreeLJnt to'dil^hle "’I’®" 

iaches. effeef o“e ni a ^ 

]«,,,! ^ ’ ocLiiii.^ abiac or lamiiv arrano'emonfc ^4.^ 

t bcSrved.t4 

aisability, under, liow arrangement usually made 545 
familj' arrangement, who may enter into a 544 545 * 

propertrcX?e^^^^^ ---Wement, 545 

d.v,s.on of, to^>rovide^for illegitimate son, when a family arrange. 

“'poDed'"S‘’'''’™®’’“ sap- 

ro.-i . , ■ aPP°''‘‘-‘‘’’ "'hen- as a family arrangement 541 ’ 

reversfoner''“tena‘iit foH-f™®"*", T’’™ conclusive, 548 

separate advice, necessar3^i;L;m,’1"£il;°a";a?"men^ IT'"'"’ 

‘-ant in tail for 

et.led Land Acts, family arrangement, when a compound settlement under, 

‘''552^55:'i "^-ted by family arrangement, 

so[i,^i;nr”’^®’ --Pi’-fed as family arrangements. 541, 542 
ohc.tor one, representing different parties. 551 

.^,cxtravagant, exclusion of. from family arrangement, when supported, 

tenant for life, resettlement by. when a family arrangement. 641 

reversioner, from. |)urehase by, when not supported 543 
Scfft^l Uud Acts, under, where affected by’LlllJ’a^ngements, 

third parties, rights of, i)rotection of. 544 
unborn, persons, interests of, sanction of court as to 545 
undue influence, effect of. nn family arrangements. 548 
voidable, airangement. when in ease of drunlvenness 549 
voluntary, family arrangement when not. under 27 Eliz c 4 548 
writing, necessary, when not. to binding family arrang'ement:'i^4 

ferries. 

Act of Parliament, imposffion of penalty by, on boats disturbing the ferry effect 

or. on general right, 552 oncer 

necessity for, in modern grant of ferry rights 5.57 

Sf ; implied in case of ferrv 559 ' ’ 

b dge, ferry owner, built by. no relief from ferrv d.ffies 559 

< jre, goods, of, liability of ferry owner as to*559 

conveyance, ferry, of a, deed necessarv for, A57 ’ 

Lrovn, proceedings by, where ferry owner ne<>lects duties 559 

distr""; subJect'to:-5G0, 5G1 

distui bailee, monopoly cease.s, none where, 502 

rights of ferry, of, defence fo’.action in respect of, 5G2, 563 

evidence, actions, in, involving public rights" “ffec/ of , 562 
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ferry, conveyance by transfer of lantl, 557 
creation of, 557 
definition of, 555, 55G 
distress not applicable to ri^Tht of, 558 
extingiiisliment or relinquishment of rights of, 563 
lease of, to be made by tlecd. 558 

Merchant Shipping Act, 1894, application of, to, 5R4 
nature of, 556 

public highway, a continuance of the, 557 
rating of, as to, 563, 564 

registration of^ when a British ship, 564 
right of, disturbance of, defence to action for. 562, 563 
obligation involved by, 556 

unlawful claim to, nature of information against, 556, 557 
transfer of, by deed, 557 

ferry owner, carriage of goods by, liability of, as to, 559 

custom to carry pci-sons free from toll, may be subject to. 560, 561 
disturbance of, nature of proof of rights of. in action for, 562 

rights of, remedy applicable to, 561 
what constitutes, 561 
where none, 562 
duties of, 558, 559 

cannot relieve himself by building a bridge, 559 
liability of, wlicre notice no relief against. 559. 560 
neglect by, liability of, to penalty for, 559 
risks of navigation, liability of, in respect of. 560 
tolls, right as to demand and taking of, 560 
ferryman, pressed for a soldier or otherwise, when he cannot be, 558 
goods, carriage of, liability' of ferry owner as to. 559 
grant, ferry, of, annulment of, by the Crown, proceedings as to, 559 

terms of, 557 

highway, ferry owner, interest of as to water, 5()4 

when a. 555 

incorporeal hereditament, ferry an, effect on transfer, 557 
land, ferry, when jiassing under a conveyance of, 557 
ownershij) of, not incident to right of feny, 556 
landing-stage, ferry, of, liability of, to rates, 564 
landing-place, feny, of, public higliwa}' as rc(piisi(e for, 556 

l)rovision of safe, liability of ferry owner as to, 559 
lease, ferry, of a. existing only one way, described as existing both ways, 558 

to be made by deed, 558 

Merchant Shipjnng Act, 1894. application of, to ferries, 564 

navigation, risks of. liability of feny owner for taking, 560 

neglect, ferry owner, by. proceedings b}' the Crown, how taken, 559 

notice, liability of ferry owner, exemption not obtained by giving, 559, 560 

passenger steamer, survey of, provisions relating to, 565 

penalty, ferry owner, liability of, to. for neglect, 559 

postmen, carriage of, free from toll, where exemption applies, 560 

prescription, implication of term, as applied to ferries, 557 

public feny, dehnition of, 555, 556 

highway, feny, a continuance of the, 557 
QUO u-arranfo, information in nature of. when it will lie, 556, 557 
registration, feny boat, of, when a British shij>, 5(J4 
relief, from liability, no power to obtain, by notice, 559, 560 
right of way, ferry, existence of, in connection with, 556 

salt-water ferr 3 'man, exemption of, from being pressed for a soldier or otherwise, 
558 

surve}", passenger steamer, of. provisions relating to, 565 
termini, public ferry, of. 555 

tolls, freedom irom. bv custom, ferry owner may be subject to, 560, 561 
reasonableness of, how fixed. 5(»(t 
right of feny owner to demaml and receive. 560 
unreasonable, liability of ferr}' owner for demanding, n60 
variation of, effect of, 560 
transfer of ferry, by deed, 557 

upkeep, ferry, of, neglect of, abolishes monopoly, 559 

obligation as to, 556 

user, sufficient, what has been held to be. 562 
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fisheries, 

apprentices, sea fishing, to, provisions relating to 630 
baiHfff in. right of, to whom belon^ring 581 

bailiffs, appointment of, 603 ooi 

bait, persons fishing for, licence not required, 613 

Srf "o^f ‘O' 575 

gnculture and Fisheries, approval of obstructions to passes and of 

gratings, 596 

fislieries, supervision of, by the, 595 
powers of, as to sea fishing. 621, 622 

in salmon fisheries, 595, 596 
under balmon and Freshwater 

bo. 1 ., S«. «su.g, Act mj..m 

n™i 1 , , legistration of, 628, 629 

^ conslv^®'‘'“°? conservators, power of, to make, 601 

Otters resM f ' t Agriculture and Fisheries, 597 

(523 * fisheries committee have power to make, 

purposes for which they may be made, 604—606 
sea fisheries committee, power of. to make. 623 

sLS‘s*'’‘ »v 

, of, of seaman of steam trawler, as to, 632 

close season fishing boats, of, provisions as to, 629 

Close season, ee s, for, provisions relating to, 616 

fish generally, for. as to, 615, 616 
lamperns, for, provision as to, 616 

DrotecHnn“nVfi of. at beginning of, 615 

protection of fish by imposition of, 6U = . 

sale of fish during, provisions as to, 616 
salmon fisheries, as to. 597 

fishing, as to, 614, 615 

seals, for!as7d'! ftjr as to, 615 

coarse fish as to, 615 

coarse fish, statutory enactments relating to, 594 

cockles, ownership of, provisions relating to, 626 

stealing, how punishable, 591 

• common of fishery,” definition of, 579, 580 

nseiva ors, boards of, appointment and duties of, 594, 600, 601 

members of, how elected, 601, 602 

perpetual corporations, 601 

vacancy on, procedure in case of, 602 
borrowing powers of, 602 

^^TwicidinrT®'' 1° approval of Board of 

Agriculture and Fisheries, 597 

duuLT/593*^^" ^^ regulations as to, 614 

fund’d nfn' Act, 1884, under powers of, 606 

tunds of, how derived, 602 

licences, power of, to issue fishing, 613 

nets, general powers of as to use of, 615 

‘"'"dish-ictreu^ Agriculture and Fisheries as to alteration of 

powers of, 603 
procedure relating to, 601 

Cornwall, seine fishing in, provisions relating to, 626 
corporeal fishery, expression, meaning of. in text. 572 

mcoijoreal fisliery, and. existence of over same land, 572 

r-- * presumptions of law' relating to ownership, 

ownership of, presumption as to, how rebutted, 578, 579 

court of I"- presumptions of ownership in. as to. 578 

court of summai;v jurisdiction, jurisdiction of, in sea fishery Wnces, 638 

under Salmon and Freshwater 
Fisheries Act, 1861— 1892.. .638 
power of justices to order inspection of fishery 
district, 639 
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°'as to!*!!"!’ regulating, power of Board of Agriculture and Fisheries 

crabs and lobsters, taking? and sale of. regulations affectint^. G27 
crew, payment of, by share of catch, reirulation.s affectinf^ '(i31 G82 

sea hshing boat, ot, engagement and di.scharge, provisions relatin<^ to, 630 
steam trawlers, of, provisions as to agreements with, 630 631 

employed on steam trawlers, provisions relating to, 631 
Crown, n.shmg right of the, as to. 573 

grants, construction of, 585 

Customs regulations, foreign sea tishing boat must comply witii, 634 
dead hsh. larceny, as applied to, 5!)0 

deaths or aecidents, sea tishing boats, on. provisions relatin'' to, 633 
dynamite, sea hsherie.s, prohibition of use of, in, 627, 628 

use of in fisheries, provision against, 618 * 
eels, close season for, 616 

engine, tixed, definition of. 6oi) 

evidence, possession of fishery, of. when neoes.ssarv to proof of title, 5S6— 588 
title t() Jisherio.s, as to. 585. 5.86, 5.8.8 
explosives, sea fisheries, prohibition against use of, in, 627, 628 

use of in fislierie':, provisions against. 618 
export, salmon, of. provisions as to, 618 
extra-territorial waters, whales, ownership of, in, as to, (>36 
Mast" whale, meaning of, (;36 

fish carriers. IJoaid of Trade, power of, to make regulations affecting, 633 
close .season, imjiosition of, for protection of. (;14 
freshwater, other than salmon, metliods of catching, 612 
larceny, when .subject of, 589. .590 

passes, creation of, with consent of Hoard of Agriculture and Fisheries. 595, 596 
persons licensed by jiarol to fish may not lake away fish caught, 584 
property in, caught on high seas 59U 

when rpialified only, 589 

roe, pnjhibition of use of, for purpose of freshwater fishing, 612 
taking and destroying, provision of penalties for, 590 
fisheries, iJoard of Agriculture and Fisheries, supervision of, by the, 595 
boundaries of, how' ascertained, 583 
navigation, when obstructing, remedy of navigator, 582 
pollution ijf, provisions relating to, (il8, 619 
right of, in ponds and lakes, as to, 581 

salmon and freshwater, history of st:itutory regulations as to, 593 
title to, what is evidence of, 585 
two scfiarate kinds whicli owner of soil may own. 573 
fishery, boundary of, in non-tidal watms. 583 

ti'lal waters, 583 

districts, creation of. under Salmon and Freshwater Fisheries Act, 594 

leases and licences of. mode grant, 583, 581 

lessee (jf. power of, to license person to fisli, 585 

ofiicer.s, appointment of, by sea fisheries committee, 624 

owners of a, right of, how' <ieiived, 576 

public riglir of, in territorial tidal wateis, as to, 571 

limits of. 574 
where nom?, 573 
rights, grant of, effect of, 584 
of ow’iicr of. 589 

salmon, lawful methods of fishing in, 609 
sea, in the, public right of, as to, 573 
term, definition of, 572 

fishing, artificial channels, in. right of. to W'hom belonging, 581 

bank of river, fnjiii, right as to, not ueccssarily in owmer of fishery, 582 

boats, sea, registration of. 628, 629 

canals, in, riglit of. persons in wdiom vested, 581 

('rown, rigiit of the, as to, 573 

implements, sea fisheries, for use in, as to, 628 

provision for |n<)tection of. t528 
.sinzure of, provisions for. from iieison uidawfully fishing, 590 
unlawful, provisions rehiling to. 619. t»26 
tiiill dams, dam Ijuilt solely for milling purposes is not, 6n9 

definition of. t5o9 
rules relating to, 610, 61 1 
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fishing, path, right to, how acquired, 582 

rods, rules regulating the use of, 612 

sea, at, by beam and otter trawling, where nrohihitprl ^ 7 ± 

tidal where defi^rd Sf ' ''' 

tidal waters, in, public mode of, 575 
weir, definition of, 609 

licence for, issue of, 613 

^ rules relating to, 610 

fixed engine, definition of, 609 

licence for, issue of, 613 

net, fixed, when within definition of 610 

Ki”S”4 «' «■» 

c • „ Stop-net, when w'ithin definition of 610 

eign sea fishing boat, Customs regulations, must comply with, 634 

penalties for breach of regulations annlinblp fn 
f. r r regulations affecting, 633 634 

fouling line-s sea fisheries, in, provisions regiflatin^ 625 

franchise fishery, nature of, 580 ^ ^ 

. . , appurtenant to. 580 

free fishery, nature of, 577 

French fishing boat, provision relating to sheltering of 

D-PTi«rni general provisions relating to 618 

general licence, person to whom issued. 613 ’ 

grant, fishing rights, of, effect of, 584 

prguction of, coupled with possessiou as evidence of title to fisheries 
“gratings,” definition of, 620 

tiorrin fl 1 fisheries, in, regulations affcctino- 620 621 

herring fishers, rights of, as to landing fish and dndn’e^ nets 
high seas, fish caught iu the, property in, 500 ^ 

nieea’l ‘ fis)’'^ ^ regulations as to sea fishim^ off 635 

lie al fishing, unclean salmon, for, provisions relating to fiiQ 
implements, fishing, classification of, 609—614 ^ ’ 

»c«,po,e.l. 3«“]; ”•1. .( 

jimsdiction of, limits of, m matters relating to fisheries, 640, 
pow'ers of, 638—611 

lakes, fisheries in, right of ownerJuirof?!:*^ ^^^ery, 640 

amperns, close season as to, provisions relating to 616 
larceny, dead fish, as applied to. 590 ^ ’ 

fish, when subject of, 589. 590 

eases and licences, fishery, of a, mode of grant 583 584 

ega\ proceedings, board of conservators, power of to tuke 606 

licence, bait, to fish for, not required, 613 

dS™ Te™"' 

duties, power of board as to, 597 

fees payable ir, respect of. under Salmon Fisherv Act 1 S73 fiU 
fishing, as to, by parol, effect of, 584 ^ 

weirs and engines, for. issue of, 613 
general or special, mav be. 613 
issue of. 603 

parol, to fish, as to revocation of 584 
payment for, 614 
production of, 614 

rod. fishing, persons who may use. 613 

{ 74 ) 



Index. 


FI SH ERIE S — eonfi nued. 

lobster fishing, conditions regulating, power of Board of Agriculture and Fisheries 
as to, 622 

lobsters and crabs, taking and sale of, regulations affecting, 627 
“loose” whale, meaning of, 63() 

mednimfilum aqum, definition of the common law boundary, 583 
Merchant Shipping Act, application of. to whalers. 637 
merger, incorporeal fishery, of, in the soil, as to. 5711 
mill dam, fishing, rules relating to, 61u, 611 
mussel beds, protection of, as to. 626 
mussels, ownership of. provisions relating to, 626 
stealing of, how punishable, 51)1 
navigation, fisheries, over, provisions as to, 591, 592 

negligence in, when j)roceeding over tisheries, liability as to. 592 
obstruction of, by fisheries, remedy for, 592 
sailing fishing boats, exception as to, in case of, 592 
nets, regulation of use of, general powers of conservators as to, 615 
rules relating to tlie use of. 612 
night fisher, arrest of, provision as to, 591 

non-lidal waters, ownership of fisliery in, prcsumjjtions of law as to, 577, 578 

public right of fishery, none in, 573 
title to fishery in. how proved, 585 
width of fishery in, general rule as to, 583 
Norfolk and Suffolk, Freshwater Fislieries Acts, 1878—1884, as applied to, 593 
North Sea, provisions, sale of, in, 635 

spirits, sale of, in, 635 

obstructions to fish, removal of, by board of conservators, 603, 604 

offences, seamen and apprentices of .-^ea hshing boats, by, provisions as to, 632, 633 

“ otter lath or jack,” meaning of, 619 

ownership, fishery, of soil of, evidence of, 586 — 588 

oyster beds, protection of. as to, 62(> 

fisherie.s, regulation of, by Board of Agriculture and Fisheries, 622 
Sea Fisheries Act, 18tlS, protection of, under, 589 
oysters, deep sea, sale of, provisions relating to, 626, 627 

dredging for, outside tei ritorial waters, regulations affecting, 627 
ownership of, provisions relating to, 626 
property in, as to. 575 

stealing of, jiunisliment of persons found, 591 
parol, licence b}'. to fish, effect of. 584 

penalties, fish, taking and destroying, of. in resi)ect of the, 590 

lobsters and ciabs, for breach of regulations affecting, 627 
sea fisheries committees, power of, as to, 623 
pollution, fisheries, of, provisions relating to. 618 

sea fisheries, of. provisions against. 628 
ponds, fislieries in, as to right of ownershij) of, 581 
possession, fishery, of a fixed engine, as evidence of owncrshi[) of, 610 

evidence of, when necessary to proof of title, 586 — 588 
private fisheries, diffcrenL kinds of, 577 

in tidal waters, as to, 575 

non-tidal flowing waters, in, upon what dependent, 576 
right, fishery, of, ownership of, how now derived, 576 
provisional order, salmon and freshwater fisheries, for regulating scope of, 599. (iOO 

fisheries, for regulating, procedure relating to, 598, 599 
provisions, sale of, in North Sea, regulations as to, 635 

public fishery, close season, fisliing in during, leave of conservators as to, 616 
right, fishery, of, in sea, as to, 573 

territorial tidal watens, 574 
limits of, 574 
where none, 573 

several fishery, in, cannot be acquired, 575 
shores and banks, where none, as to, 575 
putts, licence of, regulations as to, 613 
regLstration, sea fishing boats, of, 628, 629 

rijiarian owner, claim by, against owner of several fishci v, what must be shown 
Ijy, 588 

“ river.” definition of, 594 
rotl and line, meaning of, 612 

fishing, licence for, to whom issued, 613 
rods, fisliing, rules regulating the use of, 612 
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T prohibiting the, 620 

royal hsh, reference to provisions relating to, 573 

Qr,ii,-r.rr fl 1 determined, 580, 581, 636 

sailing fishing boats, navigation of, rules as to. to what countries apphcable 592 
sale fish nf H,,..,- navigation in favour of, 592 ®PPl^<=able, 592 

’ fvpck°!’ ^ season, provisions as to, 616 

generally, of, provisions relatinff to 618 
oysters, deep sea, of, provisions relating to, 626^ ’ 
loe, or use of, regulations prohibiting, 620 
salmon, of, provisions relating to, 617 

trout or char, of, provisions relating to, 617 618 

salmon, close season, for, 614. 615 ^ 

definition of, "O^^envators as to, 615 

export of, provisions as to, 618 

Spawning beds of, regulations concerning, 620 
unclean, provisions relating to taking ofT 619 

Object ot legislation as to, 593 
provisional orders, regulating, power of Board of 
Agriculture and Fisheries to make, 598 

Agriculture and 

Salmon and Freshwater Fisheries Act iVoT^nm- n . 
under, 607 ' ' ’ power of board of conservators 

salmon fisheries, close time in, as to, 597 

fish passes, creation of, powers of Board of A<»riculture nnH 
I’lshenes as to, 595, 596 -fioricuituic and 

° 'S? «' 

obstructions to passes and gratings, as to approval of, 596 

approval of by Board of Agriculture and 

V j distiict, alteiation of, how obtained 596 >97 

sea, beam and otter trawling, where prohibited, 574 ’ 

fisheiies, Boaid of Irade, by, supervision of, 621 

bye-la w's regulating, by whom made, 621 622 

committee, bye-law's of, matters w-hich may be the subject of, 623 

. power of, to make, 623 
penalties, power of, as to, 623 

^°622^*623 ‘■elating to sea fishing, 

avr 1^ • .st^fistics relating to sea fisheries, C'S?ty of as to 694 
- p sives ID, regulations prohibiting the use of 6*^7 *628 ' 
fou bug lines, provisions regulating, 625 ’ ’ ® 

TT- k • of, provisions against the 628 

hsheiy in the, as to public right of, 573 
officers, powers of, 624 

fishing, apprentices to, provisions relating to 630 

at, methods to be employed, where defined, 574 

St engagement and discharge of, 630 

ueaui 01 injuiies on, provisions relating to, 633 

equipment of, regulations as to, 629 
rules as to, 625 

methods, how regulated, 625 

sealing stat‘s“ 

seals close time for, as to, 638 

property in, captured in British waters, 637 

( 76 ) 



Index. 


. 1 


n 


f kr 


*Mh 


FISHERIES — continued. 

seine fishing, provisions relating to, 020 
several fishery, alienation of, mode of, 577 

natur“76!f77 as to. (il6 

public right cannot be acquired in, 575 

reservation of, on parting with the soil, 577 

rifianan owner, claim by, to, what must be shown bv 388 

shores and banks, public right, where none as to, .77.-> 
skippers, sea fishing boats, certificates of. provisions as to 
sluices, provision for opening at beginning of cC season bH 
pawning beds, salmon, of, regulations concerning Mo ’ 

special licences, purpose for which issued, (ii;! 
spirits sale of in North Sea. provisions forbidding the fiS.a 
s atistics, sea fisheries, relating to, provisions for coUectin" (i'M 
steam trawler, certifiinite of discharge of seaman iTas ,o”^6,^7 

Clew of, ]uovijsions for agreement with. 630, 631 
1 • I . . "'ages of, provisions as to. 631 

ston^nef «vn 1“ of sea fisheries coininittee as to 6'>t 

•‘rear,,’’ ‘'oliilition of, (ifO 

stieam, meaning of. 610 
‘‘sUokehall ’ or “ snatch,'’ meaning of, 610 

buflolL and Norlolk, Freshwater Fisheries Art*? T«vii i- i ^ 

“ territorial fisliery," expression, meaning 

waters, definition of, 573 

fishing outside, regulations affecting. 634 

oysters, dredging for, outside, regulations affecting, 627 
tidal, as to, public right of fishing in. 574 

lal watei-s, fisheries in, presumptions of ownei-ship in, 578 

fishery, boundary of. in, 5t^3 
public right of, in, 573 
private fislieries in, as to, 57(1 
public lishing in, mode of, 575 

(;ti» « 1 ■ •“ ''‘*'’'”0 ill, Ikav proved, oS.i. .580 

m i'.r iaUrrkd.t"; T‘r'r‘“‘ ''O'v proved, 58.i, ,aSG 

to\\ing pail,, nght to fish from, as to, 582, 5«3 i ' > 

trawl, definition of. as to (;23 

affecting, (121! 

t.espas., action tor, when not maintainable for di.stiirbance of fishing operations, 

trout and char, close seicson for, provision as to. lil.-, 

sale of, provisions relating to, 617 

fisheries, appointment of districts and boards of conservators as to, 

fresh'w-.'tei’ « if ‘'“'.'"'^'■'■for.s in districts of, powers of. «0fi 
unlawful fisl.m r, • ’ ““f' "f <'shory districts for as to, .'/JS 

iiniavrtiii ti„iimg, provisions relating to, 28 !)— -nu 

wr.;i''sl'am (•'A r *i“« to .several lisi.ery, .788 

war,w')..llfiF < I’rovisions for, (i21 

ow'imr'of’rr? ‘-•onservators, powers of, (;07— (i(J9 

o? “ 

corporeal (l^hery, as evulL-nce of, 587 
meaning of, 587 

weirs, fishing, rules relating to. 610 

u lalCI^ Merd ant shipping Act, application of, to 637 

wha C-, ownership of. m tenit. trial and oxtra-territori il u-Uers 636 
whaling fishery, customs of, 636 iciiiioiial uatus, 63(t 

‘‘young of salmon, ' definition of, 504 
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